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CIVIL RIGHTS—1959 


WEDNESDAY, MARCH 18, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON CONSTITUTIONAL RicuTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:15 a.m., in room 
1202, New Senate Office Building, Hon. Joseph C. O’Mahoney (acting 
chairman) presiding. 

Present: Senator O’Mahoney, Johnston, Ervin, McClellan, Langer, 
and Carroll. 

Also present: Charles H. Slayman, Jr., chief counsel and staff di- 
rector, and J. Delmas Escoe, assistant counsel. 

Senator O’Manoney. In order that the committee may proceed with 
the hearing, although we do not yet have a quorum of the committee 
present, without objection I shall call the committee now present to 
order. We can proceed with the hearing, of course. Two other Sen- 
ators are on their way. 

The agenda, which has been laid before me, names the witnesses for 
this morning as Senator Javits of New York and Senator Thurmond 
of South Carolina. 

We are all sorry that Senator Hennings, chairman of the Consti- 
tutional Rights Subcommittee, is in the hospital, and therefore cannot 
be here this morning to preside at this hearing. It is the first of this 
year’s scheduled Senate committee hearings on Federal civil rights 
proposals. Senator Hennings has indicated that he does not wish 
his illness to delay carrying out the schedule previously agreed to by 
the subcommittee without any dissenting vote. Iam serving as acting 
chairman today by request. 

Unless there is objection, I shall ask that the texts of the bills 
referred to the subcommittee to date, a public statement by the chair- 
man announcing these hearings, and the official notice of this hearing, 
which was printed in the Congressional Record, all be made a part 
of the record of this hearing at this point. 

(The documents follow :) 


{From the Congressional Record, eee eng 5, 1959; vol. 105, No. 36, p. 2953, daily 
edition 


Notice or Pusitic HEARINGS BY SENATE CONSTITUTIONAL RIGHTS SUBCOMMITTEE 
on Civit RicHts BILLs 


Mr. HeNNINGsS. Mr. President, as chairman of the Standing Subcommittee on 
Constitutional Rights of the Committee on the Judiciary, I wish to announce 
that the subcommittee has agreed to begin public hearings on Federal civil 
rights proposals on Wednesday morning, March 18, 1959. 

1 
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The hearing is set for 10 a.m., in room 318 (the caucus room), of the Old 
Senate Office Building, Washington 25, D.C. 

The following are the bills referred to the subcommittee to date: S. 439, 
S. 456, S. 499, S. 810, 8. 957, 5. 960, and S. 1084. 

The following is the general order for appearances of witnesses: U.S. Sen- 
ators, sponsoring, Supporting, or opposing legislation ; the Attorney General of 
the United States, and other executive department spokesmen ; representatives 
of organizations supporting legislation ; State officials (Governors and attorneys 
general) ; repre entatives of organizations opposing legi slation; individuals. 

Anyone wishing to testify or file a statement for the record should com- 
municate immediately with the office of the Senate Constitutional Rights Sub- 
committee so that the schedule of witnesses can be prepared, the telephone 
number is REpublic 7T—7500 (or Government code 181), extension 2363. It 
would be helpful if requests were also submitted in writing, the mailing address 


‘ “ 


is: Senate Constitutional Rights Subconnunittee, U.S. Senate, Washington 25, D.C. 


{From the office of the Senate Constitutional Rights Subeommiitee, for imm diate release, 
February 3, 1959} 


SpnaTOR HENNINGS ANNOUNCES DATE oF CrvIL RIGHTS HEARINGS BY SENATE 
CONSTITUTIONAL RIGHTS SUBCOMMITTEE 


Washington, D.C., February », 1959.—U.S. Senator Thomas Cc. Hennings, Jr., 
Democrat of Missouri, chairmal of the Senate Constitutional Rights Subcom- 
mittee, announced that the ubcommittee had set Wednesday, March 15, 1059, as 
the date on which it intends to begin public hearings on the eivil-rights bills 
pending before it. Senator Hennings stat da: 

“Yesterday afternoon the Senate approved the resolution providing funds for 
the operation of the Constitutional Rights Subcommittee during the coming 
year. This morning, at my request, the subcommittee held an organizational 
meeting to discuss prop sed activities and future plans. It was agreed that 
public hearings should be scheduled to begin Wednesday, March 18, 1990, on the 
various civil-rights proposals assigned to the subcommittee.” 

Senator Hennings said that he had hoped that public hearings on all pending 
civil-rights legislation could be commenced and completed at an early date, and 
that the March 18 date was voted on by the subcommittee after several members 
noted that no bill had been received yet from the ad iinistration, and that one 
was expected. Hennings said: 

“In view of the seemingly authoritative press reports in recent weeks that the 
administration has been working on some sort of a civil-rights bill, the sub- 
committee approved the March 18 date in order to have sufficient time to cir- 
culate and consider not only the civil-rights bills which already have been intro- 
duced in the Senate, but any proposal the administration cares to make. If an 
administration bill is forthcoming, I hope we see it soon, since otherwise there 
might be additional delay.” 

Senator Hennings indicated that the Constiutional Rights Subcommittee also 
plans to proceed with the various studies and investigations he announced yes- 
terday as part of the subcommittee’s program for the coming year. These in- 
clude: (1) freedom of information in Government and the alleged “Executive 
privilege ;” (2) wiretapping, eavesdropping, and the Bill of Rights; (38) the 
rights of persons, particularly civilians, subject to American military jurisdic: 
tion; (4) adequate provisions for protecting the constitutional right to legal 
counsel in Federal courts; (5) a national survey of the current status of con- 


stitutional rights; and (6) fair hearing procedures for Federal job applicants. 
| 


[S. 435, 86th Cong., ist sess.] 


A BILL To amend the Civil Rights Act of 1957 to provide that the Civil Rights Commission 
shall have until January 9, 1961, to submit its report, findings, and recommendations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 104(b) of the Civil Rights Act 
of 1957 is amended by striking out “two years from the date of enactment of 
this Act,” and inserting in lieu thereof “January 2, 1961.” 
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[S. 456, 86th Cong., 1st sess.] 
A BILL To amend part III of the Civil Rights Act of 1957 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part III of the Civil Rights Act of 1957 
(71 Stat. 637) is amended by adding at the end thereof the following hew 
section : 

“Sec. 125. (a) The Attorney Generali is authorized, upon written complaint or 
information on oath or affirmation of any person who is subject to or threatened 
with the loss of his right to equal protection of the laws by reason of race, color, 
religion, or national origin, and who is unable because of financial inability 
or other reason effectively to prosecute a Federal civil proceeding on his own 
behalf, to institute for or in the name of the United States, a civil action or other 
proceeding for preventive relief, including an application for an injunction or 
other order, against any person or persons acting under color of any statute, 
ordinance, regulation, custom, or usage of any State or Territory, or subdivision 
or instrumentality thereof, or who conspires with such person or persons, to de- 
prive or threaten to deprive any person of his rights to equal protection of the 
laws by reason of his race, color, religion, or national origin. 

“(b) The Attorney General is hereby authorized, upon written request of the 
duly constituted authorities of any State or Territory, or : 
division, or instrumentality thereof, to institute for or 


municipality, sub- 
it in the name of the 
United States, a civil action or other proceeding for preventive relief, including 
an application for an injunction or other order, against any two or more per- 
sons who conspire through violence, threats, or otherwise to prevent or hinder 
such duly con tituted authorities from giving or securing to any person his right 
to equal protection of the laws. 

“(c) The district courts of the United States shall have jurisdiction of pro- 
ceedings instituted pursuant to this section and shall exercise the same without 
regard to whether any administrative or other remedies that may be provided 
by law shall have been exhausted. In any proceeding hereunder the United 
States shall be liable for costs the same as a private person. 

“(d) Nothing in this section shall impair any right secured by the Constitu- 
tion and laws of the United States, or any remedies already existing for their 
protection and enforcement.” 


[S. 499, 86th Cong., 1st sess.] 


A BILL To establish a Community Relations Service to provide conciliation assistance in 
communities where disagreements or difficulties among citizens are disrupting, or are 
threatening to disrupt, the peaceful life of the community; to extend the Commission 


on Civil Rights; to provide further means of securing and protecting the right to vote; 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I—COMMUNITY RELATIONS SERVICE 
STATEMENT OF PURPOSE 


Sec. 101. The Congress recognizes that the requirements of the Constitution of 
the United States, and of the laws enacted pursuant thereto, are giving rise, 
or may give rise, to disagreements in communities in the various States disruptive 
to peaceful relations among the citizens of such communities. The use of force 
in any manner as a means of trying to solve these disagreements not only fails 
to produce satisfactory solutions but also tends to aggravate the disagreements 
and to create new problems. Frequently the citizens who are involved in or 
affected by any such disagreement lack a satisfactory means of communicating 
with one another and of expressing their views directly to citizens of opposing 
views. As a result, a mutually satisfactory solution to the problems caused 
by the disagreement is made difficult, and sometimes impossible, of attainment. 
It is the purpose of this title to establish a Federal service which will be available 
to the citizens of the communities in the States to provide assistance in con- 
ciliating these disagreements and in eliminating the problems ensuing therefrom. 
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COMMUNITY RELATIONS SERVICE ; DUTY AND FUNCTION 


Sec. 102. (a) There is hereby established as an independent agency of the 
Government a Community Relations Service (hereafter in this title referred to as 
the “Service”’). It shall be the duty of the Service, subject to the provisions 
of this title, to provide conciliation assistance in communities where (1) dis- 
agreements or difficulties regarding the laws or Constitution of the United States, 
or (2) disagreements or difficulties which affect or may affect interstate com- 
merce, are disrupting, or are threatening to disrupt, peaceful relations among 
citizens of such communities. 

(b) The activities of all offiecrs and employees of the Service in providing 
conciliation assistance under this title shall be conducted in confidence and 
without publicity, and they shall not be obliged to disclose any information ac- 
quired in the regular course of performing their duties. 


COOPERATION WITH STATE, LOCAL, AND PRIVATE AGENCIES 


Sec. 103. (a) The Service shall whenever possible in the course of providing 
conciliation assistance seek and utilize the cooperation of the agencies of the 
State or States, or local subdivisions thereof, in which is located the community 
which is affected by the differences which are the subject of such conciliation 
assistance. 

(b) The Service may, in the course of providing conciliation assistance, seek 
and utilize the cooperation of any nonpublic agency which he believes may be 
helpful. 

OFFICERS AND EMPLOYEES 


EE RR TOT ot 


Sec. 104. a) The Service shall be headed by a Director who shall be appointed | 


by the President by and with the advice and consent of the Senate. The Director 


shall serve for a term of four years and until his successor is appointed and | 


qualified. The Director shall receive compensation at a rate of $20,000 per year. 

(b) There shall be five Assistant Directors who shall be appointed by the 
President by and with the advice and consent of the Senate. Each Assistant 
Director shall serve for a term of four years and until his successor is appointed 
and qualified ; except that of the members first appointed, one shall serve for a 
term of one year, one for a term of two years, one for a term of three years, and 
two for a term of four years. Each Assistant Director shall receive compensation 
at a rate of $17,500 per annum. Each Assistant Director shall perform such 
duties and functions as may be assigned to him, or delegated to him, by the 
Director. The Director is authorized to delegate to the Assistant Directors such 
of his powers and duties as he deems advisable. 


(c) The Director is authorized to appoint and fix the compensation, in accord- | 


ance with the civil service laws and regulations and the Classification Act of 1949, 
of such technical, clerical, and other assistants as may be necessary to carry 
out the duties and functions of the Service under this title. The number of 
assistants so appointed shall not exceed 100 at any time. 


PRINCIPAL OFFICE: REGIONAL OFFICES 


Sec. 105. (a) The principal office of the Service shall be in the metropolitan 
area of Washington, but the Director may establish such regional offices, not 
exceeding five, as he deems necessary to carry out the duties and functions of the 
Service. 

(b) Each regional office established pursuant to subsection (a) shall be headed 
py an Assistant Director. 

REPORTS TO CONGRESS 


Sec. 106. Subject to the provisions of section 102(b), the Director shall, on or | 


before January 31 of each year, submit to the Congress a report of the activities 


of the Service during the preceding fiscal year. Such report shall also contain | 
information with respect to the internal administration of the Service and may | 


contain recommendations for legislation necessary for improvements in such in- 
ternal administration. 
APPROPRIATIONS 


Sec. 107. There are authorized to be appropriated such sums as may be neces 
sary to carry out this title. 
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SHORT TITLE 


the Sec. 108. This title may be cited as the “Community Relations Service Act’. 

) as 

ons | TITLE II—EXTENSION OF COMMISSION ON CIVIL RIGHTS 

os Sec. 201. Section 104(b) of the Civil Rights Act of 1957 is amended by striking 
7 out “two years from the date of the enactment of this Act” and inserting in lieu 
_— thereof “January 31, 1961”. 

ong 

a TITLE III—GRANTING OF SUBPENA POWER TO THE DEPARTMENT 
a OF JUSTICE IN VOTING RIGHTS CASES 

ac: | Sec. 301. Part IV of the Civil Rights Act of 1957 is amended by adding after 


section 131 the following new section: 
“Sec. 132. (a) Subject to the provisions of subsection (b), in conducting any 
: investigation in carrying out the powers and authority conferred in subsection 


ing i (c) of section 2004 of the Revised Statutes (42 U.S.C. 1971(c)), the Attorney 


the | General shall have power to require by subpena the production of such books, 

ae . papers, records, or other documents, as may be relevant or material to such 

ion | investigation. A subpena issued under this subsection shall be signed by the 
| Attorney General, or by an officer or employee of the Department of Justice 

eck | designated by him. 

a “(b) A subpena may be issued under subsection (a) for the production of any 


book, paper, record, or other document only if— 
: (1) the person who has possession of such document refuses to furnish it 
to the Attorney General, or to the officer or employee of the Department of 


ited Justice designated by him, and 

ctor |. “(2) if such person is an officer or employee of a State or local political 
and subdivision of a State, the Governor of the State, after request by the Attor- 
ear. ney General, has failed to order such person to furnish such document to the 
the Attorney General, or to the officer or employee of the Department of Justice 
tant designated by him. 

nted “(c) A subpena issued under subsection (a) may be served by any officer or 
or a employee of the Department of Justice designated by the Attorney General. 
and Any such subpena shall be served by— 

tion “(1) delivering a duly executed copy thereof to the person to be served; 
such “(2) delivering a duly executed copy thereof to the office or residence of 
the such person ; or 

such “(3) mailing by registered or certified mail a duly executed copy thereof 

addressed to such person at his office or residence, 

ord: A verified return by the person serving such subpena setting forth the manner 

949, of such service shall be proof of such service. In the case of service by regis- 

arry tered or certified mail, such return shall be accompanied by the return post office 

r of receipt of delivery of such subpena. 


“(d) A subpena issued under subsection (a) shall describe the books, papers, 
records, or other documents to be produced thereunder with such definiteness 
and certainty as to permit such documents to be fairly identified, and shall 
prescribe a return date which will provide a reasonable period of time within 

jitan which such documents may be assembled and produced. No such subpena shall 


not require the production of any document which would be privileged from dis- 
f the closure if demanded by a subpena duces tecum issued by a court of the United 
States in aid of a grand jury investigation, or contain any requirement which 

aded would be held to be unreasonable if contained in a subpena duces tecum issued 


by a court of the United States in aid of a grand jury investigation. 
“(e) No subpena shall be issued under subsection (a) which would require 
the presence of the person subpenaed at any place outside of the State wherein 
aS such person is found, resides, or transacts business. 


all “(f) (1) Whenever any person fails to comply with any subpena issued under 
need subsection (a) the Attorney General may file, in the district court of the 
h a: United States for the judicial district in which the investigation is being carried 


on or in which such person is found, resides, or transacts business, a petition 
for an order of such court for the enforcement of such subpena. 

“(2) A petition filed pursuant to paragraph (1) shall be heard and determined 
by a court of three judges which shall be composed and shall proceed in the 
manner prescribed in section 2284 of title 28 of the United States Code. Such 
court shall have jurisdiction to issue an order requiring such person to appear 


' 
' 


eces- 


40361—59— pt. 1—_—-2 
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before the Attorney General, or an officer or employee of the Department of 
Justice designated by him, and to preduce such books, records, papers, and 
other documents, as the court may order. Any final order so entered shall 
be subject to appeal to the Supreme Court in the same manner as provided for 
an appeal under section 1255 of title 28 of the United States Code. Any dis- 
obedience of any final order entered by the court under this paragraph may be 
punished by the court as a contempt thereof.” 


TITLE IV—PROHIBITION UPON IMPORTATION, TRANSPORTATION, 
AND POSSESSION OF CERTAIN EXPLOSIVES 


AMENDMENTS TO CRIM!NAL CODE 


Sec. 401. (a) Chapter 39 of title 18 of the United States Code is amended 
by adding at the end thereof the following new section : 
“$837. Explosives; illegal use or possession 
“(a) As used in this section 
“(1) The term ‘commerce’ means commerce between any State, Terri- 
tory, or possession of the United States, or the District of Columbia, and 
any place outside thereof; or between points within the same State, Terri- 
tory, or possession, or the District of Columbia, but through any place out- 


tf; or within any Territory or possession of the United States or 


< the 
ae clit 


> ‘tet 
the District of Columbia. 

(2) The term ‘explosive’ means gunpowders, powders used for blasting, 
all forms of high explosives, blasting materials, fuses (other than electrie 
circuit breakers), detonators, and other detonating agents, smokeless 


powders, and any chemical compounds or mechanical mixture that contains 
any oxidiz and combustible units, or other ingredients, in such propor- 
tions, quantites, or packing that ignition by fire, by friction, by concussion, 
by percussion, or detonation of the compound or mixture or any part thereof 
may cause an explosion. 
“(b) Whoever 
“(1) imports into the United States or introduces, delivers, or receives 
for introduction, atteiupts to transport, transports, or causes to be trans- 
ported, in commerce any explosive, or 
(2) possesses any explosive which has been imported into the United 
States, or introduced, delivered for introduction, or transported in commerce, 
with the knowledge or intent that it wiil be used to damage or destroy any 
building or other real or personal property for the purpose of interfering with 
its use for business, educational, religious, charitable, or civic objectives or of 
intimidating any person pursuing such objectives, shall be fined not more than 
$1,000 or imprisoned not more than one year, or both; and, if death results from 
a violation of this subsection, shall be punished by death or by imprisonment 
for any term of years or for life. 

““(c) Whoever, through the use of the mail, telephone, telegraph, or other 
instrument of commerce, willfully imparts or conveys, or causes to be imparted 
or conveyed, information, knowing the same to be false, concerning an attempt or 
alleged attempt being made, or to be made, to damage or destroy any building 
or other real or personal property for the purpose of interfering with its use 
for business, educational, religious, charitable, or civic objectives, or of intimi- 
dating any person pursuing such objectives, shall be imprisoned not more than 
one year or fined not more than $1,000 or both.” 

(b) The analysis of such chapter is amended by adding at the end thereof 
the following new item: 

“837. Explosives: illegal use or possession.” 

(c) Section 1073 of title 18 of the United States Code is amended by inserting 
after “arson punishable as a felony,” the foilowing: “willfully destroying or 
damaging any building or other real or personal property for the purpose of 
interfering with its use for business, educational, religious, charitable, or civic 
objectives or of intimidating any person pursuing such objectives,”. 

(d) Section 14 of title 18 of the United States Code is amended by inserting 
“837,” immediately after “797,”. 


INVESTIGATIONS BY FEDERAL BUREAU OF INVESTIGATION 


Sec. 402. (a) Whenever any building has been damaged or destroyed by any 
explosive and, in the opinion of the Attorney General, there are reasonable 
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grounds for believing that a violation of section 837 of title 18 of the United 
States Code has occurred with respect to such damaging or destruction, the 
Attorney General is authorized to cause an immediate investigation thereof to 
pe conducted by the Federal Bureau of Investigation. 

(b) Whenever any building has been damaged or destroyed by any explosive, 
the Attorney General, upon request of the Governor of the State in which such 
puilding was located, or of the chief executive officer or governing bedy of the 
political subdivision in which such building was located, is authorized to assign 
agents of the Federal Bureau of Investigation to assist the law-enforcement 
officers of such State or such political subdivision in the investigation of such 
damaging or destruction and in the apprehension of the person or persons re 
sponsible for such damaging or destruction. 


CONGRESSIONAL INTENT 


Sec. 403. The enactment of section 837 of title 18 of the United States Code 
shall not Le construed as indicating an intent on the part of Congress to occupy 
the field in which such section operates to the exclusion of a law of any State, 
Territory, or possession of the United States, and no law of any State, Territory, 
or possession of the United States which would be valid in the absence of such 
section shall be declared invalid, and no local authorities shall be deprived of 
any jurisdiction over any offense over which they would have jurisdiction in 
the absence of such section. 


TITLE V SHORT TITLE 


Sec. 501. This Act may be cited as the “Civil Rights Act of 1959”. 


[S. 810, S6th Cong., 1st sess. ] 
A BILL To effectuate and enforce the co: itutional right to the e 


laws, and for other purposes 


jual protection of the 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I 


SHORT TITLE AND FINDINGS 


Sec. 101. This Act may be cited as the “Civil Rights Act of 1959”. 
Sec. 102. (a) The Congress hereby finds that 

(1) recent decisions of the Supreme Court of the United States holding 
racial segregation unlawful in public education, public transportation, and 
public recreational facilities (hereinafter referred to as the antisegregation 
decisions) as a denial of the constitutional right to the equal protection of 
the laws express the moral ideals of the Nation and the world and point 
the way to a nation enhanced in strength and dignity at home and enhanced 
in honor and prestige throughout the world, 

(2) these antisegregation decisions are being resisted in many areas of the 
Nation most directly affected by them and indirectly evaded in other areas, 
thereby denying to millions of Americans within our borders the constitu- 
tional right to the equal protection of the laws, 

(3) many States, municipalities, school districts, and other local gov- 
ernmental units have failed to make a prompt and reasonable start toward 
full compliance with the Supreme Court’s decisions in the field of public 
education despite the substantial time which has already elapsed since the 
promulgation of those decisions in 1954 and 1955, 

(4) the constitutional right to the equal protection of the laws is being 
denied to many persons because of race, color, religion, or national origin 
in fields other than education, transportation, and recreation, 

(5) these denials of the constitutional right to the equal protection of the 
laws restrict millions of Americans to second-class citizenship and deprive 
the Nation of the maximum development and maximum benefits that can 
be contributed by such persons, and 

(6) legislative and executive action (A) is necessary to safeguard and 
guarantee to all Americans the constitutional right to equal protection of 
the laws and (B) will aid in expediting universal compliance with the 
antisegregation decisions of the Supreme Court. 
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(b) The Congress further finds that the rights protected by the Constitution, 
as declared by the antisegregation decisions, will be more widely accepted and 
more fully enjoyed in all areas of the Nation, and particularly in those areas of | 
the Nation most directly affected by the decisions, when it is generally recog. | 
nized and understood that— 

(1) the Constitution, as declared by the antisegregation decisions, is the 
supreme law of the land, 

(2) all Federal and State officials are bound by their oaths or affirmations 
to support the Constitution, and 

(3) the legislative and executive branches of the Federal Government are | 
acting and will continue to act, with such Federal authority as is found 
necessary, to protect the constitutional rights upheld by those decisions of 
the judicial branch of the Government. 

(c) The Congress further finds that— : 

(1) the present system whereby individual plaintiffs in the Federal courts 
bear the burden of protecting constitutional rights, as declared by the anti- | 
segregation decisions, is neither the exclusive nor the most effective means 
of protecting those constitutional rights and the public interest in safeguard. 
ing those constitutional rights, and has resulted in local restrictive and 
punitive measures against the individuals and organizations engaging in, and 
supporting, efforts in the courts to assert those constitutional rights, and 

(2) specific authorization to the executive branch of the Federal Govern- 
ment to act in support of the constitutional rights upheld by the antisegre. 
gation decisions (A) will provide a more rational, uniform, just, and effec. 
tive system of protecting constitutional rights than the present procedure 
under which the safeguarding of constitutional rights is determined by the 
varying resources and courage of individuals and organizations and by the 
varying State statutory restrictions placed upon them, and (B) will render 
less effective, and hence tend to reduce, hostile community pressures upon 
individuals and organizations seeking to safeguard constitutional rights. 

(d) The Congress hereby recognizes it to be the initial responsibility of all | 
States, municipalities, school districts, and other local governmental units to safe 
guard the constitutional right to the equal protection of the laws as declared by 
the antisegregation decisions of the Supreme Court and to administer their sys- 
tems of public education, public transportation, and public recreational facilities 
in accordance with the Constitution of the United States, but the Federal Goy- 
ernment, to maintain a more perfect union, to extend justice, to promote the 
common defense, and to secure the blessings of liberty to all persons, has a co- 
ordinate responsibility to guarantee the constitutional right to the equal protec. 
tion of the laws, to prevent denials of the right when State or local authorities 
-annot or will not do so, and thus to enhance the Nation’s internal strength and 
its position throughout the world. 

(e) Recognizing its authority and responsibility under the fifth section of the 
fourteenth amendment to the Constitution of the United States and its obliga- 
tion to uphold the coordinate authority and responsibiliy of the judicial branch 
of the Government, the Congress hereby declares its intention that the right 
to the equal protection of the laws guaranteed by the Constitution against de 
privation by reason of race, color, religion, or national origin and affirmed by 
the antisegregation decisions of the Supreme Court, shall be protected by all cue 
and reasonable means, and to that end enacts the following provisions of this 
Act. 


rT REE 


TITLE II 


TECHNICAL ASSISTANCE BY SECRETARY OF HEALTH, EDUCATION, AND WELFARE 


Sec. 201. The Secretary of Health, Education, and Welfare (hereafter in this 
Act referred to as the “Secretary”’) is hereby authorized to render technical 
assistance to States, municipalities, school districts, and other local governmental 
units to eliminate denials of constitutional rights in the field of public education 
by reason of race, color, religion, or national origin and to come into compliance 
with the decisions of the Supreme Court in the field of public education by— 

(a) assembling, publishing, and distributing information which, in his | 
judgment, will prove helpful in obtaining public understanding of, and com-| 
pliance with, the Constitution and decisions of the Supreme Court in the 
field of public education ; 

(b) surveying the progress made in eliminating segregation in public 
education in various parts of the country and making available to public 
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agencies, private organizations, private individuals, and the general public 
the results of such surveys, including wherever possible successful case 
histories of desegregation and the ways and means utilized to bring about 
desegregation in such instances; 

(c) planning, calling, and holding local, State, regional, and national con- 
ferences attended by State and local officials, representatives of private or- 
ganizations, and private citizens, to discuss ways and means of eliminating 
segregation in public education generally or in any particular State, munici- 
pality, school district, or other local governmental unit ; 

(d) appointing local, State, regional, and national advisory councils to 
assist the Secretary in carrying out his duties under this Act and to offer 
their assistance to any State, municipality, school district, or other local 
governmental unit to come into compliance with the Constitution and the 
decisions of the Supreme Court in the field of public education; 

(e) reporting to the Congress, at least semiannually, concerning the 
progress being made in eliminating segregation in public education in var- 
ious parts of the country ; and 

(f) assisting, by such other related means as he deems appropriate, States, 
municipalities, school districts, and other local governmental units to elimi- 
nate segregation in public education. 

Sec. 202. The Secretary shall recruit, employ, and train specialists in preparing, 
putting into effect, and carrying out plans for eliminating segregation in public 
education and shall offer the services of the specialists to States, municipalities, 
school districts, and other local governmental units. Upon request of any State, 
municipality, school district, or other local governmental unit, the Secretary shall 
make available to the requesting governmental unit the services of one or more 
specialists for such periods of time and in such numbers as the Secretary deems 
necessary and appropriate in the light of the particular needs of the requesting 
governmental unit. 

Sec. 203. (a) The Secretary is authorized to reimburse any State or local 
official, representative of a private organization, or private citizen who is invited 
by him to attend any local, State, regional, or national conference held under 
the authority of section 201(¢c), and any member of an advisory council appointed 
under the authority of section 201(d) who is carrying out authorized functions, 
for travel expenses incurred, and to pay to any such person per diem in lieu of 
subsistence, in the same amounts as authorized by law (5 U.S.C. 73b-2) for 
persons in the Government service serving without compensation. 

(b) The Secretary is authorized to reimburse any State or local official who, 
with the approval of the Secretary, is invited to confer with one or more special- 
ists employed by the Secretary under section 202 for travel expenses incurred 
in attending such conference, and to pay to any such official per diem in lieu 
of subsistence, in the same amounts as authorized by law (5 U.S.C. 73b-2) for 
persons in the Government service serving without compensation. 

Sec. 204. There are hereby authorized to be appropriated for the fiscal year 
beginning July 1, 1959, and for each of the four succeeding fiscal years, such 
amounts not to exceed $2,500,000 in any fiscal year as may be necessary for 
carrying out the purposes of this title. 


TITLE III 


GRANTS TO AREAS WHERE DESEGREGATION IN PUBLIC EDUCATION IS BEING 
CARRIED OUT 


Sec. 301. (a) The Secretary is authorized to make grants to States, munici- 
palities, school districts, and other local governmental units which maintained 
racial segregation in their public schools on May 17, 1954, and which make appli- 
cation for such grants, to assist in meeting the costs of additional educational 
measures undertaken or to be undertaken to further the process of eliminating 
segregation in the public schools of the applicant State, municipality, school 
district, or local governmental unit, while at the same time assuring that existing 
educational standards will not be lowered. 

(b) Grants may be made under this section for— 

(1) the cost of employing additional schoolteachers, 

(2) the cost of giving to teachers and other school personnel in-service 
training in dealing with problems incident to desegregation, 

(3) the cost of employing specialists in problems incident to desegregation 
and of providing other assistance to develop understanding by parents, 
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Sec. 303. Payments of grants under sections 501 and 302 may be made in 
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advance or by way of reimbursement, and at such intervals and on such condi- 
tions as the Secretary may determine. 

Src. 304. (a) There are hereby authorized to be appropriated for the fiscal year 
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beginning July 1, 1959. and for each of the fom ieceeding fiscal y 
sums, not exceeding $40,000,060 for any fiscal year, as May be necessary to Carry 
out the provisions of this title. 

(b) In making grants from funés appropriated for any fiscal year for the 
purposes specified in section 301(b), the Secretary may disregard applications 
received after August 31 in that fiscal year, or may subordinate such applications 
to applications received before that date. In the event that he receives, either 
before or after that date, applications which he considers would materially 
contribute to carrying out the purposes of this title, but which he cannot grant 
because of lack or inadequacy of available funds, he shall forthwith report this 
fact to the Congress and to the President, together with his recommendation with 
respect to the appropriation of additional funds. 

(c) In the event that the Secretary receives applications for grants for the 
purpose specified in section 301(c) which he considers would materially con- 
tribute to carrying out the purposes of this title, but which he eannot grant 


because of lack or inadequacy of available funds, he shall forthwith report this} 
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(c) After the hearing provided in subsection (b) has been concluded, the 
Secretary shall prepare and issue an approved plan for eliminating segregation 
in public education in the State, municipality, school district, or other local 
governmental unit. He shall publish the approved plan in the Federal Register 
and in one or more newspapers in the area affected thereby and shall transmit 
a certified copy thereof to the appropriate official of the State, municipality, 
school district, or other local governmental unit involved. 

(d) In order that the proceedings under this title shall expedite the elimina- 
tion of segregation in any State, municipality, school district, or other local 
governmental unit, the Secretary shall handle all proceedings under this title 
as expeditiously as possible. The Secretary shall complete any proceedings 
hereunder within one year from the time that a tentative plan is forwarded 
to the governor, mayor, or other appropriate official under section 403(a), or, 
in case a State, municipality, school district, or other local goevrnmental unit 
agrees to a tentative plan but does not carry it out, within six months from 
the time that the Secretary determines that such State, municipality, school 
district, or other local governmental unit is not carrying out such tentative plan. 

Sec. 404. There are hereby auhorized to be appropriated for the fiscal year 





12 CIVIL RIGHTS—1959 


beginning July 1, 1959, and for each of the four succeeding fiscal years, such 
amounts as may be necessary for carrying out the purposes of this title. 

Sec. 405. The Secretary is authorized to carry out his responsibilities and 
exercise his authority under this title and under titles II and III through desig. 
nated personnel in his own office or through any existing bureau, division, or 
agency of the Department of Health, Education, and Welfare or through a new 
office created by him for the special purpose of exercising the Secretary’s re- 
sponsibilities hereunder, except that the Secretary shall personally review and 
sign any approved plan issued under section 403(c). 


TITLE V 
AUTHORIZATION TO THE ATTORNEY GENERAL IN THE FIELD OF PUBLIC EDUCATION 


Sec. 501. (a) Whenever (1) the Secretary has published in the Federal 
Register an approved plan for the elimination of segregation in public educa- 
tion in any State, municipality, school district, or other local governmental unit 
pursuant to section 403(c), (2) the State, municipality, school district, or other 
local governmental unit has rejected the plan or has refused or failed to act in 
accordance therewith, and (3) the Secretary has certified to the Attorney Gen- 
eral that all efforts to secure compliance with the Constitution and the Supreme 
Court’s decisions by conciliation, persuasion, education, and assistance under 
titles II, III, and IV have failed, the Attorney General of the United States 
is authorized to institute for or in the name of the United States a civil action 
or other proceeding for preventive relief, including an application for an injune- 
tion or other order, against the appropriate officials of the State, municipality, 
school district, or other local governmental unit, and any individual or indi- 
viduals acting in concert with such officials to enforce compliance with the 
approved plan. 

(b) The Attorney General is authorized to move to dismiss or discontinue 


any action brought under subsection (a), or to propose or to agree to a decree | 
adopting a plan for elimination of segregation in public education which is | 


different from the approved plan, whenever he determines that the State, 
municipality, school district, or other local governmental unit is making, or 
is prepared to make, a prompt and reasonable start toward full compliance 
with the Constitution and the Supreme Court’s decisions in the field of educa- 
tion and to work toward full compliance with all deliberate speed. 

(ec) Any interested party may, with the leave of the court, intervene in any 
action brought under subsection (a), and the court shall consider any proposals 
by the intervenors, as well as by the defendant or defendants, in determining 
its final decree. 

TITLE VI 


OTHER AUTHORIZATIONS TO THE ATTORNEY GENERAL 


Sec. 601. (a) Whenever the Attorney General receives a signed complaint 
that any person or group of persons is being deprived, or is being threatened 
with the loss of, the right to the equal protection of the laws by reason of race, 
color, religion, or national origin and whenever the Attorney General certifies 
that, in his judgment, such person or group of persons is unable for any reason 
to seek effective legal protection for the right to the equal protection of the 
laws, the Attorney General is authorized to institute for or in the name of 


the United States a civil action or other proceeding for preventive relief, includ: | 


ing an application for an injunction or other order, against any individual or 
individuals who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or subdivision or instrumentality thereof, | 
deprives or threatens to deprive such person or group of persons of the right to | 
equal protection of the laws by reason of race, color, religion, or national | 
origin and against any individual or individuals acting in concert with them. 
(b) A person or group of persons shall be deemed unable to seek effective 
legal protection for the right to the equal protection of the laws within the 
meaning of subsection (a) not only when such person or group of persons is 
financially unable to bear the expenses of the litigation, but also when there 
is reason to believe that the institution of such litigation would jeopardize the 
employment or other economic activity of, or might result in physical harm or 
economic damage to, such person or group of persons or their families. 
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(c) Nothing contained in titles IV and V shall limit the authority of the 
Attorney General to institute and maintain an action under subsection (a). 

Sec. 602. The Attorney General is authorized to institute for or in the name 
of the United States a civil action or other proceeding for preventive relief, 
jncluding an application for injunction or other order, (1) against any person 
or persons preventing or hindering, or threatening to prevent or hinder, or 
conspiring to prevent or hinder, any Federal, State, or local official from 
according any person or group of persons the right to the equal protection of 
the laws without regard to race, color, religion, or national origin, or (2) against 
any person or persons preventing or hindering, or threatening to prevent or 
hinder, or conspiring to prevent or hinder the execution of any court order 
protecting the right to the equal protection of the laws without regard to race, 
color, religion, or national origin. 

Sec. 603. The Attorney General is authorized upon receipt of a signed com- 
plaint, to institute for or in the name of the United States, a civil action or other 
proceeding for preventive relief, including an application for injunction or other 
order, against any individual or individuals who, under color of any statute, 
ordinance, regulation, custom, or usage, of any State or territory or subdivision 
or instrumentality thereof, deprives or threatens to deprive any person or group 
of persons or association of persons of any right guaranteed by the fourteenth 
amendment of the Constitution because such person or group of persons or asso- 
ciation of persons has opposed or opposes the denial of the equal protection of the 
laws to others because of race, color, religion, or national origin. 

Sec. 604. Whenever a suit is brought in any district court of the United States 
seeking relief from the deprivation of the right of equal protection of the laws 
because of race, color, religion, or national origin, the Attorney General is au- 
thorized to intervene in such action with all the rights of a party thereto and to 
seek compliance with any lawful order issued by such district court. 


TITLE VII 
MISCELLANEOUS PROVISIONS 


Sec. 701. The district courts of the United States shall have jurisdiction of 
proceedings instituted under sections 501, 601, 602, and 603 of this Act and shall 
exercise the same without regard to whether any administrative or other reme- 
dies that may be provided by law shall have been exhausted and, in the case of 
proceedings instituted under sections 601 and 602, without regard to whether any 
administrative proceeding is pending or contemplated under title IV, it being 
the purpose of title IV to expedite, not delay, the elimination of segregation in 
public education throughout the Nation. In any proceeding hereunder, the 
United States shall be liable for costs the same as a private person. 

Sec. 702. Nothing in this Act or in any administrative proceeding hereunder 
shall be construed to impair any right guaranteed by the Constitution or laws 
of the United States or any remedies already existing for their protection or 
enforcement nor to prevent any private individual or organization from acting to 
enforce or safeguard any constitutional right in any manner now permitted by 
law. 

Sec. 703. If any provision of this Act or the application of such provision to 
any person or circumstance is held invalid, the remainder of this Act or the 
application of such provision to persons or circumstances other than those to 
which it is held invalid, shall not be affected thereby. 


[S. 957, 86th Cong., 1st sess.] 


A BILL To provide for the retention and preservation of Federal election records and to 
authorize the Attorney General to compel the production of such records 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That every officer of election shall retain and 
preserve, for a period of three years from the date of any general, special, 
or primary election at which candidates for the office of President, Vice President, 
presidential elector, Member of the Senate or Member of the House of Representa- 
tives are voted for, all records and papers which come into his possession relat- 
ing to any application, registration, payment of poll tax or other act requisite to 
voting in such election, except that, when required by law, such records and 
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papers may be delivered to another officer of election and except that if a State 
designates a custodian to retain and preserve these records and papers at a spee. 
ified place, then such records and papers may be deposited with such custodian, | 
and the duty to retain and preserve any record or paper so deposited shall de. | 
volve unon such custodian. Any officer of election or custodian who willfully | 
fails to comply with this section shall be fined not more than $1,000 or impris. 
oned not more than one year, or both. | 
Sec. 2. Any person, whether or not an officer of election or custodian, who | 
willfully steals, destroys, conceals, mutilates, or alters any record or paper 


required by section 1 to be retained and preserved shall be fined not more 


than $5,000 or imprisoned not more then five years, or both. | 

Sec. 3. Any record or paper required by section 1 to be retained and preserved | 
shall, upon demand in writing by the Attorney General or his representstive | 
directed to the person having custody, possession, or control of such record or | 


paper, be made available for inspection, reproduction, and copying by the | 
Attorney General or his representative. 


S1 $, Any record or psper demanded pursuant to section 3 shall be produced 
for inspection, reproduction, and copying at the principal office of the rson | 
upon whom such demand is made or at an office of the United States attorney | 
in the district in which such records or papers are located. a 

Sy >. Unless otherwise ordered by a court of the United Nt: s, neither the 


A 


Attorney General 


nor any employee of the Department of Justice, nor any other 
representative of the Attorney General, shall disclose any record or paner 
produced pursuant to this Act, or any reproduction or copy, except as is necessary 
in the performance of his official duties, including presentation of any case or 
proceeding before any court or grand jury. 

Sec. 6. The United States district court for the district in which a demand is 


made pursuant to section 3, or in which a record or paper so demanded is located, 






shall have jurisdiction by appropriate process to compel the production of such 
record or paper. 


Sec. 7. As used in this Act, the term “officer of election’ means any person 
who, under color of any Federal, State, or local law, statute, ordinance, regula- 
tion, authority, custom, or usage, performs or is authorized to perform any 


function, duty, or task in connection with any application, registration, payment 
of poll tax, or other act requisite to voting in any general, special, or primary 
election at which candidates for the office of President, Vice President, presi- 
dential elector, Member of the Senate or Member of the House of Representatives 
are voted for. 


[S. 960, 86th Cong., 1st sess.] 


A BILL To amend the Civil Rights Act of 1957 to afford the Civil Rights Commission an 
additional two years within which to submit its final report, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States | 
of America in Congress assembled, That section 104(b) of the Civil Rights Act | 
of 1957 (71 Stat. 685; 42 U.S.C., Supp. V 1975¢(b) ) is amended to read as follows: 

“(b) The Commission shall submit an interim report to the President and to | 
the Congress not later than September 1, 1959, and at such other times as either 
the Commission or the President shall deem desirable. It shall submit to the 
President and to the Congress a final and comprehensive report of its activities, 
findings and recommendations not later than four years from the date of enact- 
ment of this Act.” 


[S. 960, S6th Cong., Ist sess. ] 


AMENDMENT Intended to be proposed by Mr. Bush, to the bill (S. 960) to amend the | 
Civil Rights Act of 1957 to afford the Civil Rights Commission an additional two years 
within which to submit its final report, and for other purposes, viz: At the end of the 
bill insert a new section as follows: 

Sec. 2. Section 104(a) of the Civil Rights Act of 1957 is amended— 

(1) by striking out “and” at the end of paragraph (2) ; 

(2) by striking out the period at the end of paragraph (3) and inserting 
in lieu thereof *‘; and”; and 

(3) by adding after paragraph (3) the following new paragraphs: 

“(4) study and investigate discrimination in employment by reason of 
color, race, religion, or national origin in any industry or business engaged 
in interstate commerce or in activities affecting interstate commerce ; and 
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‘(5) study and investigate discrimination by reason of color, race, re- 
ligion, or national origin in any labor organization which (A) is the repre- 
sentative of employees pursuant to the provisions of the National Labor 


Relations Act, as amended, or the Railway Labor Act, as amended, or (B) 
is exempt from taxation under section 501(a) of the Internal Revenue Code 
of 1954 4s 


[S. 1084, 86th Cong., 1st sess. ] 


A BILL Providing for the reduction of the congressional representation of States denying 


abridging the right of its inhabitants to vote, and for other purposes 
Be it enacted by the Senate and House of Representtaives of the United States 
of America in Congress assembled, That this Act may be cited as the “Congres- 


sional Representation Act of 1959” 


ESTABLISHMENT OF A JOINT COMMITTEE ON CONGRESSIONAL REPRESENTATION 
Sec. 2. There is hereby established a Joint Committee on Congressional Repre- 
sentation (hereinafter in this part referred to as the joint committee) to be 
composed of 3 Miembers of the Senate to be appointed by the President of 
the Senate, and nine Member f the Hlouse of Representatives to be appointed 
vy the Speaker of the Ilouse of Representatives. In each instance not more than 
five mem ;Shati be members of the same political party. 
FUNCTIONS OF THE JOINT COMMITTEE 
Sec. 3. (a) The joint committee shall as soon as practicable following the 
date of each nial election for Representatives in Congress in the several 
States as established by section 25 of the Revised Statutes, but not later than 
May 1 of the year following such election 
1) determine whether any State has, in violation of section 2 of the 
fourteenth amendinent to the Constitution, denied or abridged the right 
of inhabitants of such State to vote in any election prescribed in such sec- 
L Si the preceding biennial election for Representatives in Congress; 
md 
(2) caleulate, in the manner prescribed in section 2 of the fourteenth 
amendment to the Constitution and in section 22 of the Revised Statutes, 
the number (if any) by which the Representatives in Congress of each 


State which the joint committee determines has so denied or abridged the 
right of its inhabitants to vote shall be reduced as the result of such denial 
or abridgment. 

(b) The joint committee shall, on or before May 1 of the year following each 
biennial election for Representatives in Congress, submit to the Congress a state- 
ment indicating, with respect to each State the number (if any) by which such 
State’s Representatives in Congress shall be reduced under section 11(a) for 
the Congress which commences after the date of Such statement. The joint 
committee shall submit with such statement a full and complete report of the 
facts upon Which such statement is based. A copy of such statement shall be 
transmitted to the Clerk of the House of Representatives. 


{E REDUCTIONS BECOME EFFECTIN 


Sec. 4. The reductions prescribed in such statement shall become effective, 
with respect to the Congress which commences after the date of submission of 
such statement, upon the expiration of the first period of thirty calendar days 
of continuous session of the Congress following the date of submission of such 
statement, but only if between the date of.submission and the expiration of such 
thirty-day period the Congress has not passed a concurrent resolution stating in 
substance that the Congress does not approve the statement. For the purposes 
of this section, continuity of session shall be considered as broken only by an 
adjournment of the Congress sine die, but, in the computation of the thirty-day 
period, there shall be excluded the days on which either House is not in session 
because of an adjournment of more than three days to a day certain. 


DISAPPROVAL OF JOINT COMMITTEE'S ACTION 
Sec. 5. (a) This section is enacted by the Congress— 


(1) as an exercise of the rulemaking power of the Senate and the House 
of Representatives, respectively, and as such it shall be considered as part of 
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the rules of each House, respectively, but applicable only with respect to the 
procedure to be followed in such House in the case of resolutions (as defined 
in subsection (b)); and such rules shall supersede other rules only to the 
extent that they are inconsistent therewith; and 

2) with full recognition of the constitutional right of either House to 
change such rules (so far as relating to the procedure in such House) at 
any time, in the same manner and to the same extent as in the case of any 
other rule of such House. 

(b) As used in this subsection, the term “resolution” means only a concur. 
rent resolution of the two Houses of Congress, the matter after the resolving 
clause of which is as follows: “That the Congress does not approve the state. 
ment relating to representation in the Congress submitted to the 
Congress by the Joint Committee on Congressional Representation on 
19 .’, the blank spaces therein being appropriately filled. 

(c) A resolution with respect to a statement shall be referred to a committee 
(and all resolutions with respect to the same statement shall be referred to the 
same committee) by the President of the Senate or the Speaker of the House 
of Representatives, as the may be. 

(d)(1) If the committee to which has been referred a resolution with re- 
spect to a statement has not reported it before the expiration of ten calendar 
days after its introduction (or, in the case of a resolution received from the 
other House, ten calendar days after its receipt), it shall then (but not before) 
be in order to move either to discharge the committee from further consideration 
of such resolution, or to discharge the committee from further consideration of 
any resolution with respect to such statement which has been referred to the 
committee. 

(2) Such motion may be made only by a person favoring the resolution, 
shall be highly privileged (except that it may not be made after the committee 
has reported a resolution with respect to such statement), and debate thereon 
shall be limited to not to exceed one hour, to be equally divided between those 
favoring and those opposing the resolution. No amendment to such motion shall 
be in order, and it shall not be in order to move to reconsider the vote by which 
such motion is agreed to or disagreed to. 

(3) If the motion to discharge is agreed to or disagreed to, such motion may 
not be renewed, nor may another motion to discharge the committee be made 
with respect to any other resolution with respect to such statement. 

(e)(1) When the committee has reported, or has been discharged from further 
consideration of, a resolution with respect to a statement, it shall at any time 
thereafter be in order (even though a previous motion to the same effect has 
been disagreed to) to move to proceed to the consideration of such resolution, 
Such motion shall be highly privileged and shall not be debatable. No amend- 
ment to such motion shall be in order and it shall not be in order to move 
to reconsider the vote by which such motion is agreed to or disagreed to. 

(2) Debate on the resolution shall be limited to not to exceed ten hours, which 
shall be equally divided between those favoring and those opposing the resolu- 
tion. A motion further to limit debate shall not be debatable. No amendment 
to, or motion to recommit, the resolution shall be in order, and it shall not be 
in order to move to reconsider the vote by which the resolution is agreed to 
or disagreed to. 

(f) (1) All motions to postpone, made with respect to the discharge from 
committee, or the consideration of, a resolution with respect to a statement, and 
all motions to proceed to the consideration of other business, shall be decided 
without debate. 

(2) All appeals from the decisions of the Chair relating to the application of 
the rules of the Senate or the House of Representatives, as the case may be, 
to the procedure relating to a resolution with respect to a statement shall be 
decided without debate. 

(g) If, prior to the passage by one House of a resolution of that House with 
respect to a statement, such House receives from the other House a resolution 
with respect to such statement, then— 

(1) if no resolution of the first House with respect to such statement 
has been referred to committee, no other resolution with respect to such 
statement may be reported or (despite the provisions of paragraph (d) (1)) 
be made the subject of a motion to discharge; and 

(2) if a resolution of the first House with respect to such statement has 
been referred to committee— 
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(A) the procedure with respect to that or other resolutions of such 
House with respect to such Statement which have been referred to 
committee shall be the same as if no resolution from the other House 
with respect to such statement had been received ; but 

(B) on any vote on final passage of a resolution of the first House 
with respect to such statement the resolution from the other House 
with respect to such statement shall be automatically substituted for 
the resolution of the first House. 


VACANCIES; SELECTION OF CHAIRMAN AND VICE CHAIRMAN 


Sec. 6. (a) Vacancies in the membership of the joint committee shall not, 
except as provided in section 8, affect the power of the remaining members to 
execute the functions of the joint committee, and shall be filled in the same 
manner as in the case of the original selection. 

(b) The joint committee shall select a chairman and vice chairman from 
among its members at the beginning of each Congress. The vice chairman shall 
act in the place and stead of the chairman in the absence of the chairman. The 
chairmanship shall alternate between the Senate and the House of Representa- 
tives with each Congress, and the chairman shall be selected by the members 
from that House entitled to the chairmanship. The vice chairman shall be 
chosen from the House other than that of the chairman by the members from 
that House. 

POWERS OF THE JOINT COMMITTEE 


Sec. 7. (a) In carrying out its functions, the joint committee, or any duly 
authorized subcommittee thereof, is authorized to hold such hearings and in- 
vestigations, to sit and act at such places and times, to require by subpena or 
otherwise, the attendance of such witnesses and the production of such books, 
papers, and documents, to administer such oaths, to take such testimony, to 
procure such printing and binding, and to make such expenditures as it deems 
advisable. 

(b) Subpenas may be issued over the signature of the chairman of the joint 
committee or by any member designated by him or by the joint committee, and 
may be served by such person or persons as may be designated by such chairman 
or member. The chairman of the joint committee or any member thereof may 
administer oaths to witnesses. 

(ec) The provisions of sections 102 to 104, inclusive, of the Revised Statutes, as 
amended, shall apply in the case of the failure of any witness to comply with a 
subpena or to testify when summoned under authority of this section. 


ORGANIZATION AND PROCEDURES 


Sec. 8. The joint committee may make such rules respecting its organization 
and procedures as it deems necessary, but no statement shall be submitted to 
the Congress pursuant to subsection (b) of section 3 unless it shall have been 


agreed to by a majority of the authorized membership of the joint committee. 
EXPENSES 


Sec. 9. (a) Members of the joint committee, and its employees and consult- 
ants, shall be reimbursed for travel, subsistence, and other necessary expenses 
incurred by them in the performance of the duties of the joint committee. 

(b) The cost of stenographie services to report hearings shall not be in 
excess of the amounts prescribed by law for reporting the hearings of standing 
committees of the Senate. 

(c) The expenses of the joint committee shall be paid from the contingent 
fund of the Senate from funds appropriated for the joint committee upon 
vouchers approved by the chairman. 


STAFF AND ASSISTANCE 


Sec. 10. The joint committee is empowered to appoint and fix the compensa- 
tion of such experts, consultants, technicians, and staff employees as it deems 
necessary and advisable. The joint committee is authorized to utilize the 
service, information, facilities, and personnel of the departments and establish- 
ments*of the Government. 
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NOTICE TO THE STATES OF REDUCTIONS IN CONGRESSIONAL REPRESENTATION 


Sec. 11. (a) Effective for the Eighty-eighth Congress and each succeeding 
Congtess, the number of Representatives to which each State is entitled under 
section 22 of the Act entitled “An Act to provide for the fifteenth and subse. 


quent decennial censuses and to provide for appointment of Representatives in 
Congress”, approved June 18, 1929, as amended, is hereby reduced by the num- 
ber of Representatives shown in the statement submitted for such Con:vress 
under subsection (b) of section 8, if such statement has not been disapproved 
by the Congress as provided in sections 4 and 5. Any reduction under this 
subsection in the number of Representatives to which a State is entitled shal 


tall 

be effective only with respect to the Congress for which such statement is 
submitted. 

(b) It shall be the duty of the Clerk of the House of Representatives, or if 


there be no Clerk, such other official of the House of Representatives as the joint 
committee may designate, within fifteen colendar days, after stutement sub- 


mitted under subsection (b) of section 3 has become effective. to transmit to the 


executives of those States whose Representatives in Congress are reduced pur. 
suant to section 2 of the fourteenth article of amendment to the Constitution 
and section 22 of the Revised Statutes for the Congress which commences after 
the date of submission of such statement a certificate specifying the number 
by which such State’s Representatives in Congress is reduced for such Congress, 
(c) The provisions of subsection (c¢c) of section 22 of the Act entitled “An 
Act to provide for the fifteenth and subsequent decennial censuses and to pro- 
vide for appointment of Representatives in Congress’, approved June is, 1929, 
as amended, shall be effective with respect to any Stat whose congressional 
representation is reduced pursuant to the provisions of this part. 


(d) No State’s representation in the House of Representatives shall he | 


reduced below one Representative. 


(At this point in the proceedings Senators Langer, Carroll, and 
Johnston entered the hearing room. ) 

Senator McCiettan. Mr. Chairman, before the witness begiis testi- 
fying, I would like to state that I regret very much that I will not be 
able to stay. We have to make a quorum. If have other committee 
work this morning, so I will have to leave before the first witness even 
concludes his testimony, I am sure, but I would be very much inter- 
ested, and will, of course, read the record. I thought my presence here 
would make a quorum, and I came by with that purpose in mind. I 
will now go down to the other committee. 

Senator O’Manoney. We all know that the Senate has a full sched- 
ule of committee hearings. 

Senator Ervin. Can’t members of the committee vote by proxy! 


Senator O’Manoney. It is not the rule laid down in the Reorganiza- | 


tion Act. 

Senator Ervin. In other words, I want to make a motion. I 
made three engagements in North Carolina for next week, and I 
want to make a motion that after the hearings this week that the 
hearings be adjourned until after the Easter recess so I can keep up 
with the engagements. I can’t be here next week. 

Senator O’Manoney. I think that we will have an Easter recess, 
which will mean the recessing of all hearings. 

Senator Ervin. I mean a week before this Easter recess. The 
Easter recess is the week after next. 

Senator O’Manoney. I would like to consult the chairman about 
that matter before rendering a decision, if the Senator will be willing 
to bear with me. 

Senator Jounsron. Mr. Chairman, bearing on that same point, I 
have written a letter to the chairman of this subcommittee, which 
reads as follows: 
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Dear Tom: It has come to my attention from several sources that Chairman 
John A. Hannah, of the Commission on Civil Rights, and at lea three othe 
members of Commission, including Mr. Robert G. Storey, vice chai in 
Mr. Theodore flesburgh; and Mr. Doyle E. Carlton, and possibly anothet 
member, ohn S. Battle, have announced their intention of resigning from 
the Colimission it Se] tember, regnrdless of whether or not Congress extends 
the life of the Commission on Civil Rights. 

Chait n Hannah stated the main reason for this move by the n ibers to be 
that “there is no right answer to all sides,” and indicated that after 2 yeurs of 
studying civil-rights problems there was nothing but frustration confronting the 
Commissioners. in fact, one ney per account attributed to a me er of the 
Commission the statement that they were “fed to the teeth with futility and 
frustration.’ 

Since one of the major pie of legislotion which will be considered by our 
siti m! when ¢l gh heer ecin will be a bill to continue the life 
of the ¢ mms no Civil ef it would se oni proper | pertore we 
open these hearings, we first 1 m the members of the ¢ i Civil 
Rights What thev ha *tToO Sav inay ir ¢ ee ftreme ny é none 
and efiort and will probably indicate, as I have personally believe that there 
isno useful purpose to be served by the existence of the Commission on Civil 
Rights. 

Theref re, as a member of the Subcommittee on Constitutional Rights, I re- 
quest that you postpone general hearings on civil-rights bills pending before our 
committee until we can first receive testimony from these members of the Com- 
mission on Civil Rights. Their publicly announced intention of resigning from 
the Commission certainly indicates to me and, 1 would assume, others who may 
even differ with me on thinking in this matter, that Congress will serve no useful 


purpose to the 
Rights. 

I hope you will give this matter your e: 
the members of the Commission on Civil 


» American people by extending the life of the C ivil 


Ommission on C 


irnest consideration and request that 


Rights 


appear before our committee at 
some convenient time in the future prior to opening general hearings on civil- 
rights legislation. 
With kindest personal regards, I am, 
Sincerely yours, 


OLIN D. JOHNSTON. 


I received a letter from him to the effect that Mr. John A. Hannah, 
Chairman of the Commission on Civil Rights, has been extended an 
invitation to appear before the subcommittee on Friday, March 20. 
When he or whoever is the authorized spokesman of the Commission 
appears, the subcommittee will have ample opportunity to question 
him as to the reported intentions of the several Commis 
course, he in reply to my lette1 
should go on. 

(The complete texts of Senator Johnston’s letter 
Hennings’ letter of reply are as follows:) 


sloners, and, of 
stated that he thinks the hearings 


and of Senator 


U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 


Varch 17, 1959. 


Hon. THoMAsS C. HENNINGS, Jr.., 


Committee on the Judiciary, 


U.S. Senate, 
Dear Tom: 


Washington, D.C. 


It has come to my attention from several sources that Chairman 


| John A. Hannah of the Commission on Civil Rights and at least three other mem- 
| bers of the 


Commission, including Mr. go G. Storey, Vice Chairman, Mr. 
Theodore M. Hesburgh, and Mr. Doyle E. Carlton, and possibly another member, 
Mr. John S. Battle, have announced their intention of resigning from the Com- 
mission in September regardless of whether or not Congress extends the life of 
the Commission on Civil Rights. 

Chairman Hannah stated the main reason for this move by the members to be 
that “There is no right answer to all sides,” and indicated that after 2 years of 
studying civil-rights problems there was nothing but frustration confronting the 
Commissioners. In fact, one new spaper account attributed to a member of the 
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Commission the statement that they were “fed to the teeth with futility ang 
frustration.” 

Since one of the major pieces of legislation which will be considered by oy 
subcommittee when civil-rights hearings begin will be a bill to continue the lif)| 
of the Commission on Civil Rights, it would seem only proper that, before yj 
open these hearings, we first hear from these members of the Commission on Ciyj 
Rights. What they have to say may save our committee tremendous time, money, 
and effort, and will probably indicate, as I have personally believed, that they 
is no useful purpose to be served by the existence of the Commission on Civi| 
Rights. 

Therefore, as a member of the Subcommittee on Constitutional Rights, I m 
quest that you postpone general hearings on civil-rights bills pending before oy 
committee until we can first receive testimony from these members of the Con 
mission on Civil Rights. Their publicly announced intention of resigning frop 
the Commission certainly indicates to me and, I would assume, others who may} 
even differ with me on thinking in this matter, that Congress will serve y| 
useful purpose to the American people by extending the life of the Commissig, 
on Civil Rights. 

I hope you will give this matter your earnest consideration and request thy 
the members of the Commission on Civil Rights appear before our committe 
at some convenient time in the future prior to opening general hearings on ciyj} 
rights legislation. 

With kindest personal regards, I am, 

Sincerely yours, 
OLIN D. JOHNSTON, 


[From the office of U.S. Senator Thomas C. Hennings, Jr., Democrat, of Missouri, fy 
immediate release, March 18, 1959] 


(Following is a letter to Senator Olin Johnston answering his request thy 
today’s hearings be postponed :) 

Marcu 18, 1959, | 
Hon. OLIN JOHNSTON, j 
U.S. Senate, Washington, D.C. 

DEAR OLIN: AS you know, March 18 was set by the subcommittee as the date t/ 
begin hearings on the various civil-rights proposals. Your letter asking thy! 
the scheduled hearings be postponed reached me only yesterday, on the ey 
of the hearing date, and too late to obtain subcommittee action on your requey 
As chairman of the subcommittee, I do not feel that I can override the wishe 
of the subcommittee and unilaterally postpone the hearings. 

Dr. John A. Hannah, Chairman of the Commission on Civil Rights, has bea 
extended an invitation to appear before the subcommittee on Friday, March 2 
When he or whoever is the authorized spokesman of the Commission appean 
the subcommittee will have ample opportunity to question him as to the reportd 
intentions of the several Commissioners. 

In considering your request I feel it important to keep in mind the fact th 
the extension of the life of the Commission is only one of many provisions co 
tained in the bills which we have before the subcommittee. 

The Commission on Civil Rights is a distinct entity separate and apart fre 
our subcommittee and the fact that the Commissioners have allegedly met wit 
frustration in their efforts is no reason to postpone the scheduled hearings. 1 
the contrary, I believe that such announcement by the Commissioners indicat# 
the need that the subcommittee proceed as planned with the hearings so that 
may study the proposed bills and recommend the needed legislation witha 
unnecessary delay. 

It is my opinion that the hearings should be held as scheduled and announce} 

Sincerely yours, 
















THoMAS C. HENNINGS, JR., 
U.S. Senator. 
Senator Jonnston. I also join with Senator Ervin in believi 
that after we hear him, we should study the matter very thorough 
just to see how to proceed and not have any hearings the followi 
week and no more hearings until after these holidays. That is m 
position. 
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Senator O’Manoney. I will say, Senator Johnston, that the date 
for the opening of these hearings was fixed not only by the subcom- 
mittee but also in the presence of the full Judiciary Committee. 
There are two of our colleagues, members of the Senate, present in 
accordance with the agenda. - made by the chairman, and I feel that 
as acting chairman of “this subcommittee it will be necessary for me 
to proceed with the hearing this morning. -. 

Senator JoHnstron. I agree with the chairman that is presiding 
at the present time. That is true, but at the same time it does not 
prevent the subcommittee from taking further action at any time in 
the future when they so desire or deem it advisable. 

Senator O’Manoney. Of course, when the committee desires to 
take any further action at any time, of course, it can act, provided it 
has the approval of the committee. 

Senator JoHnston. As far as the full committee, I think it is the 
subcommittee’s right, not the full committee. I think we differ on 
that. 

Senator Ervin. I want to make myself clear. My position didn’t 
have any reference to this week. It is a reference to next week. 

Senator O’Manoney. I am sure that arrangements can be made to 
accommodate the Senator from North Carolina. 

Let us proceed with the testimony of Senator Javits. 

(At this point in the proceeding Senators Langer and Johnston 
left the hearing room.) 

Senator O’Manoney. Senator Javits. 


STATEMENT OF HON. JACOB K. JAVITS, U.S. SENATOR FROM NEW 
YORK 


Senator Javits. Mr. Chairman: Enactment by the Congress of 
meaningful civil rights legislation at this session is even more crucial 
an issue than it was 2 years ago—serious as it was then—when the 
first major civil rights bill in more than 80 years was passed. We 
have reached this critical crossroads primarily because much of the 
progress promised by many who led the drive to modify, weaken, 
and water down the original civil rights bill as finally approved by 
the Senate has not yet been realized. 

The harsh lesson pressed home most often since 1957 is the grave 
omission made by the Senate in not retaining the original part lil 
in the civil rights bill passed by the House ‘of Representatives. It 
will be recalled that that was the part of the bill which gave the 
Attorney General authority to institute civil injunction suits in order 
toassert the constitutional rights of individuals. 

I am the author of a bill, with Senators Keating, Case of New 
Jersey, Cooper, Scott, and Allott to include this provision in the 
Civil Rights Act, and to give the Attorney General that authority. 

Now, Mr. C hairman, my testimony will be directed at two main 
points. One, the need for part II], as demonstrated by events since 
we acted in 1957, and some comment upon the administration bill 
and the bill of Majority Leader Johnson. 

Now, this bill to include part III is, in my view, both reasonable 
and mode ate, because it seeks civil, not criminal, proceedings, and I 
think it is indispensible if we are to sustain the hands of Southern 

40361—59—pt. 1——3 
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moderates who, although they may not agree with the specific desegre- 
gation decision, recognize it as the supreme law of the land and seek 
an orderly transition to a society where equal opportunity is the rule 
as well as the law for all. Therefore, should eivil rights legislation 
reported out fail to contain such a provision, it is my intention to offer 
my bill restoring the original part III as an amendment to any civil 
rights bill which is considered by the Senate this year. 

Senator O’Manoney. I understand, Senator, you mean if your 
amendment is not incorporated in the bill reported by the Judiciary 
Committee, you intend to offer it on the floor ? 

Senator Javirs. I would, and hence, in accordance with our dis- 
tinguished tradition here, I felt it my duty to first testify on it before 
the subcommittee which is considering the matter. 

Senator Ervin. If I may ask you ‘facetiously, that might be con- 
strued as a threat. You have some bill to prohibit threats. T hat 
might be considered as a threat to the subcommittee, would it not? 

Senator Javits. It was only my duty to testify. 

I might say, Senator Ervin, that it would interest you to know that 
I ran into a very distinguished jurist the other day in New York who 
had sat in the gallery when you and I and Senator Pastore debated 
this subject, and he said he was there for 4 hours and he had a mar- 
velous time, and that it was one of the most interesting and, he was 
kind enough to say, enlightening debates that he had ever heard 
lawyers engage in on the floor of a legislature. I thought you might 
enjoy that because it was quite voluntary. I didn’t even know he 
had been there. 

Senator Ervin. I am not going to contest that being sound judicial 
opinion. 

Senator Javirs. It was very interesting to me because apparently 
it was a matter of great moment to him. 

Now, Senator Douglas’ omnibus civil rights bill represents a broad- 
scale attempt to provide Federal leadership in school desegregation by 
making available at the local level technical and financial assistance 
and ultimately provides a means for implementing school desegrega- 
tion plans. 

In addition, I think it is very important that Congress act on the 
administration proposals, of which I am also a cosponsor, to assist 


school districts wishing to desegregate, to extend the life of the Civil | 


Rights Commission for another 2 years, to assure education to military 
dependents in areas where local public schools are closed to avoid 
desegregating, and to give the Attorney General subpena power in 
voting rights cases. 

I believe that the key civil rights measure before this subcommittee 
is the bill to restore the original part III, for I think that raises the 
fundamental issue which is before the Congress: Should the Congress 
empower an official of the United States, to wit, the Attorney General, 
{o participate actively in the first instance in efforts to implement 
the Supreme Court decision of 1954? 

I believe that the last time out when we debated that situation, we 
debated it under the shadow of a filibuster threat, and I think now 
that with some amendment to rule XXII, which we are assured will 
relieve us of this threat, we would have a right to consider it again 
on its merits and on the basis of the record made in the last 2 years. 
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Now, why part III? Why do I consider it so important? Under 
present law, an individual may bring suit for civil injunction to pro- 
tect his civil rights, but in many cases such a person may not be 
financially able to begin proceedings. The antibarratry statutes on 
the books in six Southern States make it increasingly difficult for 
those deprived of their rights to seek the help of others to get judicial 
redress. Of course, the committee is familiar with the antibarratry 
statute, which prevents an individual from getting help in starting 
suits from anybody who is not a party to the suit. However, the 
yerson about to be deprived of his constitutional rights very often is 
Eineett financially unable to prosecute a civil proceeding on his own 
behalf. 

Now, I am well aware of the fact that the Attorney General testified 
the other day that we should delay in considering this provision, al- 
though the Attorney General supported it 2 years ago, but I cannot 
agree with the position of the Department of Justice on this matter. 
By postponing action in this area we are not increasing the likelihood 
of new gains a few years hence. Instead, we are inviting the hard 
core opponents of civil rights to toughen their resistance through 
additional laws and other techniques which will discourage the mem- 
bers of any minority group from safeguarding or securing their 
rights. 

Now, a word of appraisal of the present situation. It has been 5 
years since the Supreme Court decision ordering public schools to 
desegregate. In the 2 school years starting in the fall of 1954 and 
ending in the summer of 1956, 450 school districts achieved an inte- 
grated situation in which Negro students had the opportunity of 
attending a nonsegregated school. In 1956-57, 270 districts desegre- 
gated and last year, 60 others followed suit. However, only 18 new 
school districts have desegregated so far in 1958-59, with three- 
quarters of the school year already over. For 2,600,000 Negro public 
school pupils living in 18 States, the door to equality of opportunity 
in education remains closed; even “token” desegregation does not 
exist in their school district. If it is to be opened in the foreseeable 
future, then the restoration of the original part III is essential. 

Now, as to the threat of filibuster. I think that this threat was a 
major consideration in the elimination of part III in the 1957 bill. We 
now have the view of the Senate majority leader, Senator Lyndon 
Johnson, that even the slight modification of Senate rule XXII 
adopted at the beginning of this session now will help to protect 
against the threat of filibuster. I earnestly hope he is right. <A final 
vote on my proposed amendment would furnish real evidence that the 
filibuster, or the threat of its use, have become ineffective weapons in 
the civil rights fight in the Senate. 

Now, as to Senator Johnson’s bill, which naturally has attracted 
great attention, this could represent a significant step in the field of 
civil rights, but it poses a very serious problem because of certain of its 
provisions. Of course, I want to make the point that it is a lauable 
event when a bill dealing with this subject is proposed by the majority 
leader of the Senate, who comes from a State which was once consid- 
ered to be a part of the South. 
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As a matter of fact, the last three provisions of Senator Johnson’s 
bill are also found in the administration program and in other bills 
which I myself have introduced or cosponsored. 

I have serious reservations, however, about the part of Senator 
Johnson’s bill which seeks to establish a community relations service, 
and I ask this question : How can there be conciliation of a flat refusal 

to obey the law? How can a citizen’s insistence upon exercising his 
constitutional rights be conciliated or compromised ¢ This is not a 
question of differenc e of opinion on practice or timing—in which case 
conciliation would be caitia<tide' is simply a question of obeying or 
disobeying the law and the courts. 

C ertainly conciliation is attractive, but we must be careful that in 
seeking to compromise an issue we do not seek to compr omise our form 
of gov ernment. C ertainly, without some accompanying provision for 
enforcement, conciliation presents this danger in the frame of reference 
in which we find it. 

If the committee, therefore, should consider seriously Senator John- 
son’s bill, I would suggest two important additions. First, the addi- 
tion of civil enforcement provisions, such as I have already "dese ribed, 
I think the absence of the authority in the Attorney General to en- 
force constitutional rights is the most serious gap in Senator Johnson’s 
proposal. 

Second, and very important, a statement of purpose equivalent to 
the statement of purpose contained in the administration’s bill S. 958, 
which recognizes that the Constitution, as interpreted by the Supreme 
Court, is the supreme law of the land, and that there is an irrevocable 
obligation to obey that law and to desegregate the public schools. This 
recognition, in my opinion, is one of the most important things Con- 
gress can do. Within the frame of reference in which we find the 
school desegregation situation, the time has come for the Congress to 
stand firmly behind the courts to indicate that it stands for law and 
order and obedience to the C onstitution. 

A repetition of last year’s inaction by the Congress on civil rights 
measures in the weeks and months ahead may “make us unwilling 
witnesses to a series of new crises and mounting tensions which may 
erupt in communities throughout the South. We have a duty to take 
timely action by enacting needed measures into law. 

I hasten to say, Mr. Chairman, I am just as strong about the en- 
forcement of the law in any northern area, and I have ‘devoted myself 
to it in my own home city of New York, where there are claims of 
segregation in the schools due to residential patterns, and I hold no 
brief for any place where it exists, North, South, East or West. The 
only reason that I mention the South specifically is because we have 
a problem down there of many people who feel that desegregation 
is not the law of the land, and that therefore the Congress should 
not lend any aid in its enforcement. 

Now, Mr. Chairman, I would like to summarize my views as fol- 
lows: I want to yield as quickly as possible to my colleage, Senator 
Thurmond. 

First, I think the whole issue of civil rights today is pretty much 
concentrated on the implementation of the Supreme oo s decree 
with reference to desegregation of the public schools. Not that. there 
aren’t other vital issues of equal opportunity in housing and em- 





ploy: 
point 
prem 
that | 
State 
Sec 
sion— 
obey 
do a 
come: 
usefu 
tion. 
upon 
No 
to de: 
packa 
of pa 
have 
pack: 
life, : 
worsh 
eral t 
provi: 
techni 
comp] 
for a 
due tc 
a Go 
seven 
to me 
accom 
that t 
racti 
iberat 
speed 
of this 
Nob 
or the 
in the 
be mac 
progre 
Mr. 
if it d 
self fr 
the th 
of the 
low or 
at. T 
to dese 
marshé 
selves, 
side of 
Thai 





n- 
elf 


no 
‘he 
ive 
101 


ald 


tor 


uch 
ree 
ere 
el- 


CIVIL RIGHTS—1959 25 


ployment and the securing of voting rights. Nevertheless, the focal 
point of the argument comes upon the implementation of the Su- 
preme Court. decision and what is done on one side or the other of 
that shows to the country and to the whole world where the United 
States stands with respect to this issue of equality of opportunity. 

Second, I think that in the last 2 years the whole area of discus- 
sion—aside from the people who still say that they are not going to 
obey the Supreme Court’s decision, and I do not propose that we can 
do anything about that—between those who are amenable to law 
comes on the question of timing and practice. I think that is the 
useful area to which we can direct our attention in terms of legisla- 
tion. The issue of timing and practice, Mr. Chairman, is the basis 
upon which I have testified before this committee. 

Now, I believe that the group of laws which are required in order 
to deal with this situation are the following: The administration’s 
package, which is composed of seven elements, plus the restoration 
of part III. Now, I think if that is done, then the Congress would 
have discharged its duty in this situation. The administration’s 
package, I repeat, is an extension of the Civil Rights Commission’s 
life, a provision with respect to bombing of homes and places of 
worship and business places, subpena power in the Attorney Gen- 
eral to deal with voting rights cases and other civil rights cases, a 
provision against interference with court orders, a provision giving 
technical assistance to school districts seeking to desegregate and 
comply with the Supreme Court’s mandate, a provision for schools 
for armed services dependents where the schools have been closed 
due to opposition to desegregation, and finally, the establishment of 
a Government Contracts Commission on a statutory basis. These 
seven items, plus the restoration of part III, Mr. Chairman, seem 
to me to be the essential elements in accomplishing what we need to 
accomplish. I close, Mr. Chairman, by calling attention to the fact 
that they deal not in criminal terms but in civil terms, in terms of 
practice and procedure, amenable to that historic phrase of “de- 
liberate speed” as used by the Supreme Court—not even deliberate 
speed on consummation, but deliberate speed on making a start. All 
of this legislation goes directly to that concept. 

Nobody expects to bolt into this thing, or to stamp out the feelings 
or the social institutions of other people. But measurable progress 
in the domestic and international interests of the United States must 
be made, and it is in seeking that measurable progress, that acceptable 
progress, that I urge this legislation. 

Mr. Chairman, I am sure the subcommittee will have testimony— 
if it doesn’t, it certainly should, and I would like to testify to it my- 
self from a rather broad experience in the foreign field—that of all 
the things that are happening in this country upon which the eyes 
of the two-thirds of the people in the free world whose skins are yel- 
low or black or fixed, it is this issue. This is what they are looking 
at. This will determine for them whether we have the moral fiber 
to deserve the free world leadership which we seek, and which can 
marshal the underdeveloped areas, and especially the people them- 
selves, who are not yet convinced we have the right answer on the 
side of free institutions. 

Thank you, Mr. Chairman. 
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Senator O’Manoney. Are there any questions? Senator Ervin? 

Senator Ervin. I notice your bill S. 456 provides that the Attorney 
General can bring suits for individuals who are unable, because of 
financial inability or other reasons, to bring suits. Don’t you con- 
strue that as just leaving the matter up to the Attorney General with- 
out any compass to control his action ? 

Senator Javirs. Senator Ervin, I don’t think I yield to anybody 
in the Senate in my regard for the legal attainments of the Senator 
from North Carolina, and I will only point out this to you. The 
Senator has great experience in this field. Every prosecuting official, 
the district attorney in the smallest county in the Senator’s own State 
has discretion whether he seeks an indictment, whether he will prose- 
cute a particular case, whether he will nolle prosse it. The Attorne 
General has the discretion as to whether he should prosecute the Du- 
Pont Co. or a small peanut stand in a back street of some small town 
if there is interstate commerce involved. Certainly he has discretion, 
The courts are there to slap him down if he is exercising his discretion 
unwisely. 

I point out that we don’t give him power to punish anybody. We 
don’t give him the power to issue an Injunction. We only give him 
the right to go into court. 

Senator Ervin. You give him the right either to go into court or 
refuse to go into court. 

Senator Javits. Exactly. 

Senator Ervin. And so, as a matter of fact, you put it in his power 
to adopt an unequal way of enforcing the equal protection of the law, 

Senator Javits. Well, if I may comment on that, Senator. I see 
no other arrangements that we make on any laws. The processes 
which we have been responsible for in terms of jurisprudence are the 
best we have yet been able to devise, with respect to the exercise of 
power by a government official. For example, this bill of mine will 
not stop an individual from suing. An individual still could sue 
But it gives another person, an official who stands with the prestige 
and authority of the United States, an opportunity to go in where 
justice may not be done, where an individual is unable to sue himself. 
It is the same in criminal proceedings. Any person can arrest any 
other person. We all know that. So there is an ultimate sanction 
upon license by the prosecuting official who refuses to do his duty, 
perhaps, and it is the same in this case. I only point out that it is 
in the very warp and woof of all of our institutions and all of our 
laws that we give this authority to the prosecuting official, be he the 
Attorney General or a district attorney. I don’t know any way 
around it. 

Senator Ervin. I wouldn’t want to speak to all of the laws of all 
of the States, but the laws of North Carolina do not give the prosecut- 
ing attorney the unbridled discretion to bring or refuse to bring 
prosecutions. Under the law if he fails to bring prosecution where 
there is reasonable basis for it, he can be convicted of misfeasance or 
perhaps malfeasance in office. The point I am trying to emphasize 
is that this S. 456 gives no individual any right whatever. It merely 
confers an arbitrary power upon the Attorney General which he can 
exercise either wisely or arbitrarily, without any review being held 
of his exercise. 
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Senator Javits. Of course, the review is the review of the President 
of the United States, the people of the United States, the Congress, 
who take attorneys general to task every Monday, W ednesday, and 
Friday, and could in the proper case impeach them. But I would 
like to point out to the Senator that he himself answered the question 
by saying that in his State the prosecuting official is liable if he fails 
to prosecute for not prosecuting. I am pointing out that in my case 
if the Attorney General chooses not to sue, the individual can sue. ‘The 
only thing the Senator complains of is that I give the Attorney Gen- 
eral an affirmative right. Iam sure the Senator would not complain 
if he doesn’t exercise that. 

Senator Ervin. I belong toa minority. If there is any minority in 
this country today, it is composed of white southerners. I belong to 
a minority. 

Senator Javits. May I say it is large, respectable, and full of very 
distinguished people. 

Senator Ervin. I don’t see anything in this bill to give any protec- 
tion to us. We are concerned about people of national origin, for 
example. What does that term “national origin” mean? 

Senator Javrrs. Well, the term “national origin” means people 
whose ancestry is foreign to that of the United States, and it remains 
distinguishable in their customs and in the fact that they haven’t been 
here more than one generation. 

Senator Ervin. My ancestors have been here in the United States 
over 200 years, and some of them came from France, and some of them 
from Scotland, and some of them from England, and some of them 
from Ireland. Now, I wouldn’t have any protection. The Attorney 
General couldn’t do anything for me under this national origin pro- 
vision, could he? 

Senator Javirs. I think the Attorney General could protect the 
Senator as he could protect every person in the United States when he 
sees that the laws are enforced, and that is what we are talking about. 
That is the ultimate protection of the citizen, and his protection 
against persecution comes from the laws and the jurisprudence and 
the due- process proceedings before our courts. Let us not forget that 
this is not an administrative bill. This only gives a right to go into 
court to sue. 

Senator Ervin. What I am getting at is this: The bill undertakes 
to give the Attorney General the right to protect some people, the 
right to secure equal protection of laws to some people, but gives no 
right to secure the equal protection of laws to other people. 

Senator Javirs. Well, I don’t quite agree with that, Senator, be- 
cause if the Senator has any right to equal protection under the Con- 
stitution which is in danger of violation, the Attorney General would 
have the authority to proceed. 

As I understand the Senator’s position, which it seems to me is the 
classic position which the Senator expounds so very ably, it is that 
you don’t want anything to be done. You don’t want the Attorney 
General to sue. You are not looking for the Attorney General to 
start some other suit. You just don’t want him to start at all. 

Senator Ervin. For example, an atheist is entitled to equal protec- 
tion of the law, is he not ? 
Senator Javirs. I think so. 
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Senator Ervin. Every person, every alien, every corporation, within 
the jurisdiction of any State is entitled to the equal protection of 
laws, is he not ? 

Senator Javits. That is true. 

Senator Ervin. But your bill, S. 456, does not undertake to allow 
the Attorney General to secure the equal protection of laws to every- 
body that comes under the constitutional provision, but singles out 
certain groups for that purpose, does it not ? 

Senator Javits. Yes. 

Senator Ervin. A poor atheist, who probably needs more protection 
than anybody else, can’t get any under this, can he? 

Senator Javits. The atheist would, because a provision of my bill 
covers religion. 

Senator Ervin. It covers religion, but the word religion means, and 
is defined by your own courts in New York under your State statute 
to refer to religious beliefs. 

Senator Javirs. Well, the Supreme Court has held it means lack 
of religion, too, and would cover atheism. 

Aside from that, I am not trying to concentrate on the narrow point 
my bill covers. The fact is that there are constitutional rights of 
somebody which are not covered in this bill where the Attorney Gen- 
eral is given the authority. That, as I understand it, is the Senator’s 
point. My answer to that is this, the Congress does not, and we would 
not wish it to, legislate in every field of human controversy. We only 
legislate where we feel we must, and the presentation which I have 
made this morning and, I assume, the argument. which we will have 
upon the floor of the Congress, is that within the frame of reference of 
what is going on in the country today a need arises for this authority 
on the part of the Attorney General. 

I will say to my colleague that if we can’t demonstrate that need, 
then we cannot demonstrate the right to legislation, and I am perfectly 
happy—lI am a lawyer, too, as the Senator knows—to precipitate down 
what is our issue. We must show, and that is why I am testifying—I 
assume my dear friend and colleague will testify exactly the other 
way—we must show that this is needed, and if we show it is needed, 
then we must show to the satisfaction of a majority that it is the kind 
of a need to which the Congress ought to address itself, and if we can 
prove that, then I think we are entiled to legislation. 

Senator Ervin. We get into something of a paradox inthis. We are 
asked to pass unequal laws for the avowed purpose of enforcing equal 
protection of the laws, which seems to be sanaiine of a paradox. 

Senator Javirs. I don’t agree with the Senator that we pass unequal 
laws. I point out to the Senator that we could just as well say that 
we will prosecute anybody who doesn’t pay for goods sold and deliv- 
ered. We don’t do that. We leave that to the individual because it 
is well cared for that way. Under the Fair Labor Standards Act we 
do give a right of suit to a Government official in addition to the right 
of suit of the individual, because there we feel that within the frame 
of reference of that law, the individual needs more protection. The 
same argument obtains here, so that we should also do it. We have 
done it before. This is the one law that occurs to me at this minute. 
There may be a good many others, but we do it where individual 
protection is required by the situation we face. 
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Senator Ervin. That law would apply to every person. 

Senator Javits. Yes. 

Senator Ervin. Under the Fair Labor Standards Act you wouldn’t 
pick out some on account, of race and others on account of religion 
and others on account of national origin, and say it can be invoked in 
their behalf and not in behalf of other people. 

Senator Javirs. I don’t agree with my colleague for this reason: 
The Fair Labor Standards Act gives this opportunity to a Govern- 
ment official only where the person concerned is covered by the Fair 
Labor Standards Act. I say unless you accept that postulate we are 
arguing on different premises. I am applying this to people covered 
by the Supreme Court decision as the supreme law of the land, and 
therefore I am dealing with a class which requires this kind of assist- 
ance in order to implement the effective enforcement of the law. 

Senator Ervin. Now, you talk about a little law here. Do you con- 
sider the Supreme Court of the United States has any power under 
the Constitution other than judicial power? 

Senator Javits. I do not. 

Senator Ervin. I will ask you if you agree with me that this is an 
accurate definition of judicial power: Judicial power is the power to 
hear, consider and determine controversies between rival litigants as 
to their personal or property rights and must be regularly invoked 
at the instigation of one of the litigants. 

Senator Javirs. May I ask what the Senator is reading from? 

Senator Ervin. State v. Mohler, 98 Kansas 465, 168 Pacific Re- 
porter 408. ; 

Senator Javirs. From hearing it and as a matter of first impression, 
I should think that is a fair definition of judicial power. 

Senator Ervin. Now, you don’t contend that the Supreme Court 
decision is legally binding upon anybody except the parties to the 
proceeding, do you? 

Senator Javirs. I think the Supreme Court decision is binding upon 
the parties to a proceeding. Ifa proceeding is started in a representa- 
tive capacity, then it is binding upon all those represented in that 
proceeding. Yes, that is correct. 

Senator Ervin. Now, in the Supreme Court decision I think where 
they talk about Brown against the Board of Education, reported in 
349 United States, at page 205, and that expression occurs on page 
301, and the decision of the Supreme Court in that case was that the 
proceedings were remanded to the district court to take such proceed- 
ings and enter such orders and decrees consistent with this opinion 
as are necessary and proper to admit to public schools on a racially 
nondiscriminatory basis with all deliberate speed the parties to these 
cases. 

Now, that has been implemented in every school district that I have 
ever heard anything about except the one in Clarendon County, S.C., 
where the plaintiffs didn’t make any effort to implement it. 

Senator Javirs. I thought I knew when the Senator started the line 
of questioning where the Senator was leading me, and I went along 
with the Senator, and I still do, for this reason: The law we are 
seeking to implement is not contained in that decision. That decision 
found that the law is contained in the Constitution, and what I am 
here arguing—and this is the whole point before the Congress—is 
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that the Congress is seeking to sustain the constitutional mandate as 
construed by the Supreme Court which has the fundamental author- 
ity and power in this country to construe the Constitution. In short, 
the Supreme Court hasn’t created a right. The Supreme Court has 
only declared in a case that a right exists. It reminds me somewhat 
of other property rights which have been declared. The Senator 
would certainly not have every case which declares a property right 
or a business right or a patent right litigated before the Court. We 
accept it as the law once the Court rules what a particular statute 
means and so on, and all officials and all authority obey it in that 
way. 

Now, suppose, for example, that the customs authorities have de- 
cided that they are not going to admit under the tariff laws—this 
happens to be a bill I am interested in—something called a collage, 
which they say is not a work of art. The Court then makes a decision 
sustaining the customs authorities or reversing them. The customs 
authorities will then obey the law. That doesn’t mean they have a 
finding against them in every case that comes before them. You 
would have chaos in this country is Government officials are going 
to sit around and wait for each particular case upon which they are 
passing to be decided and refuse to follow the finding of the court 
as to what is the law in another case. If you did that, your whole 
Government would be immobilized. It would stop. If that is what 
is being argued for in the South, then they want the whole Govern- 
ment of the United States to stop and to litigate every single case 
against every single individual, and I say that is just inconceivable. 

“Senator Ervin. I agree with you on most of the propositions. You 
have discussed a gre: i many. But I disagree with you in respect to 
the school question because nobody is bound by a decision of a court 
except the parties to the decision and those in privity with them. 
Now, under this decision, as under any other decision, presumably 
parents have the right to retain some control over the education of 
their children, and if a parent in a Southern State desires for his 
children to go to a segregated school, there is nothing in that deci- 
sion that would require Congress to deny that parent that right; is 
there ? 

Senator Javirs. That is correct. 

Senator Ervin. But yet the Douglas bill is predicated upon the 
theory that the Supreme Court. not ‘only has judicial power, that is, 
the power to declare what. the law is and has been, but that it has 
the power also to declare what it shall be, which is a legislative power, 
and that is up to the Government acting through the “Department of 
Health, Education, and Welfare to invade the Southern States, take 
charge ‘of the assignment of pupils to southern schools, and deny the 
parents of the South, whether white or black, the right to select the 
schools to which their children go. 

Senator Javrrs. The Senator has led us to a turn and taken it, but 
he shouldn’t have, and for this reason. There is no argument about 
the fact that any parent can send any child to a segregated school, 
and that is not what the Supreme Court is talking about, or what 

we are talking about. The question is, Shall a public school system 
be conducted on a segregated basis? If I can find a segregated school, 
and I want to send my “child to it, nO power on earth can stop me in 
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the United States—or should. But we are talking about a public 
authority living on public taxes, all the people’s taxes, white and 
black alike, which is conducting the segregated school, and that is not 
jn accordance with the Constitution. That is point 1. Point 2, in 
terms of what the United States ought to do about it is this: We 
fought the Civil War over the proposition that the South is a part of 
the United States and that the Constitution applies to the South, 
and that it applies to the individuals in the South. The fact that 
a majority in a particular State doesn’t want it to apply is not going 
to help them. ‘That is what we are arguing about in this whole field 
oflaw. The fact is that with wisdom, with moderation, with decency, 
with tolerance, with every safeguard known to man, the Constitution 
should be enforced, and every individual has a right to have it enforced 
in his particular community, even if the majority of the people in that 
community don’t like it or are against it. That is the essence of this 
argument. The reason you have to give the Attorney General author- 
ity is that in order to make this right operative, to bring it to life, 
you have got to give him an authority which many individuals can’t 
carry out for themselves, for the very reason that they have to sue in 
order to assert it. 

Senator Ervin. In your State you had a law authorizing the conduct 
of a segregated school up until shortly after 1900, didn’t you? 

Senator Javirs. I think so. 

Senator Ervin. And from the time colored people were admitted 
to schools in New York up through 1900, localities in New York were 
permitted to enjoy the privilege of operating such schools as they 
saw fit. 

Senator Javirs. I am drawing on my recollection, Senator. I as- 
sume the Senator has checked the facts. 

Senator Ervry. The Southern States are not to be permitted to 
exercise the same privilege which New York and other States north 
of the Mason-Dixon line were allowed to exercise, but they are to have 
their affairs, their schools, operated under the coercion of Federal 
Government. 

Senator Javirs. If New York tried to do it now, Senator, it would 
be just as amenable to the Federal Government. The fact is that you 
did have the decision of Plessy v. Ferguson under which we proceeded 
for many years, and we had the 1954 decision. 

Senator Ervin. And alsoonein 1927. Gong Lumv. Rice. 

Senator Javirs. We did. 

Senator Ervry. In which the Court held that the Constitution meant 
just the opposite from what it was said to mean in the Brown case. 

Senator Javirs. I don’t want to get into an argument with the Sena- 
tor about the specific terms of decisions. For the sake of discussion, 
the principle is sufficiently established by the fact that the Supreme 
Court proceeded differently in the case of Brown against the Board 
of Education than it has in Plessy against Ferguson. Now, the Sena- 
tor can argue that the Supreme Court should not have a right to reverse 
itself, and for that matter the Senator could argue that Congress 
shouldn’t have the right to reverse itself, or the President shouldn’t 
have the right to reverse himself within the ambit of his authority. 
Senator Ervin. I wouldn’t argue about the Congress. 
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Senator Javirs. Do you argue that every legal precedent is im- 
mutable and can never be changed? 

Senator Ervin. I would argue that a court has the right to reverse 
itself when its original decision on a constitutional question was not 
in conformity w ith the intention of the persons who drew and ratified 
the constitutional provision. I deny that a court has a right to place 
an interpretation upon the Constitution at variance with the inten- 
tion of those who framed and adopted the Constitution. 

Senator Javirs. Of course, that is the Senator’s conclusion and 
the Court’s conclusion is directly to the opposite. I think that what 
we on my side are arguing is that the Court’s conclusion is the con- 
clusion of the organ of the United States designated for that purpose, 
and therefore we seek to have its decision implemented. 

Senator Ervin. Well, I will concede that the Senator from New 
York has on his side some of the present members of the Supreme 
Court, who say not only in decisions, but also on television that 
judges or members of the Supreme Court are not bound by decisions 
of their own Court on constitutional questions, but I rejoice in the 
fact that Chief Justice Marshall is on my side. 

Senator Javirs. I would point out that the Supreme Court in this 
case was unanimous. 

Senator Ervin. Would the Senator deny southerners the same 
privilege that was exercised by Abraham Linsele and other great 
men in American history ? 

Senator Javirs. I am not aware of the privilege the Senator re- 
fers to. 

Senator Ervin. Now, I preface my remarks concerning what Abra- 
ham Lincoln said with this: I would say it is the duty of every person 
who is a party to a case to obey all of the orders of the court in that 
case, no matter how unwise or how unconstitutional he may think 
item to be. But I say that nobody else is under obligation to imple- 
ment that decision. I think Abraham Lincoln set a precedent that 
everyone is entitled to follow in his debates with Judge Stephen A. 
Douglas in 1858. He said these things, in substance, about the Dred 
Scott decision. He said, in essence, “the decision is erroneous, it is 
contrary to all of the precedents on the subject, it is founded in part 
upon factual assumptions which are not really true, I refuse to accept 
it as a political rule for the guidance of the people or the agencies of 
the Federal Government. I shall do everything in my power to se- 
cure its reversal, and if I were a Member of Congress, and a measure 
should come before that body to exclude slavery from the Terr itories, 
I would vote for that measure, notwithstanding the fact that the Su- 
preme Court says in the Dred Scott case that Congress cannot con- 
stitutionally do that.” That is what Abraham Lincoln said—not in 
the exact words, but that is the substance of it as set out in the debates 
with Douglas. 

Now, does the Senator have any quarrel with Abraham Lincoln on 
that point? 

Senator Javrrs. This is the privilege of the Senator from North 
Carolina as it is the privilege of the Senator from New York. It 
seems to me the Senator is making a most eloquent argument for the 
provision of the bill I am arguing for, because it is a fact that in 
order to assert this right you have to sue, and many who ought to be 
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able to assert that right in the public interest of the country are dis- 

abled from suing by statutes in Southern States that stop them, or by 

their own inability. There is all the more reason why we should em- 
wer some authority to do it. 

Senator Ervin. So far as I know, no one is disabled by any statute 
from suing in the State of North Carolina. 

Senator Javirs. You are not, because the Senator from North Caro- 
lina happens to have the means : and the standing. 

Senator Ervin. I am not talking about my self. I don’t know ¢ any- 
body who is not in a better position to sue than the U.S. Government. 
It has a deficit of $285 billion in the bottom of its Treasury. But I 
understand the NAAC P, which has appointed itself guardian for the 
people for whom the Senator is so much concerned, has a surplus of 
£500, 000 in the treasury of one of its agencies to bring suits of this 
character. 

Senator Javirs. I think if the Senator made them an offer, they 
would change places with the United States very quickly. 

Senator Ervin. I don’t think that is necessary because I think the 
Senator’s bill would give them possession of the U.S. Treasury also. 

Senator Javirs. No, no. I think we are really going a little far 
afield, Senator. 

Senator Ervin. I would like to call the Senator’s attention to this, 
and I quote from the case of Briggs v. Elliot, which appears in 132 
Federal Supplement at page 666. This is the case from Clarendon 
County, S.C., one of the original cases involved in the Brown case, and 
this is an interpretation placed upon the decision in the Brown case 
by one of the greatest judges that ever lived upon the North Ameri- 
ean Continent, or anywhere else, namely, Chief Judge John J. Parker, 
of the fourth circuit. He said: 


Whatever may have been the views of this court as to the law when the case 
was originally before us, it is our duty now to accept the law as declared by the 
Supreme Court. 


I might say that Judge Parker wrote the opinion for the majority 
in the original case, and it conformed to the decisions handed down by 
all courts since the 1849 case of Roberts against the city of Boston. 
Judge Parker wrote what I am about to read after his original de- 
cision was reversed : 


Whatever may have been the views of this court as to the law when the case 
was originally before us, it is our duty now to accept the law as declared by the 
Supreme Court. 

Having said this, it is important that we point out exactly what the Supreme 
Court has decided and what it has not decided in this case. It has not decided 
that the Federal courts are to take over or regulate the public schools of the 
States. It has not decided that the States must mix persons of different races 
in the schools or must require them to attend schools or must deprive them of 
the right of choosing the schools they attend. What it has decided, and all that 
it has decided, is that a State may not deny to any person on account of race 
the right to attend any school that it maintains. This, under the decision of 
the Supreme Court, the State may not do directly or indirectly; but if the 
schools which it maintains are open to children of all races, no violation of 
the Constitution is involved even though the children of different races vol- 
untarily attend different schools, as they attend different churches. Nothing 
in the Constitution or in the decision of the Supreme Court takes away from 
the people freedom to choose the schools they attend. The Constitution, in 
other words, does not require integration. It merely forbids discrimination. 
It does not forbid such segregation as occurs as the result of voluntary action. 
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It merely forbids the use of governmental power to enforce segregation. The 
14th amendment is a limitation upon the exercise of power by the State or State 
agencies, not a limitation upon the freedom of individuals. 

I just wish to ask the Senator from New York, who is a lawyer, 
whether he agrees or disagrees with Judge Parker’s interpretation of 
the decision of the Supreme Court. 

Senator Javits. I shall read the whole decision before saying that 
I agree or disagree with the decision, but from what the Senator hag 
read, it seems to me that that is exactly what we have been arguing 
here this morning. That is what I referred to in different langua 
when I said the crux of this right was the right to have the public 
schools conducted in a certain way and not the individual’s social 
right to go wherever he chooses to go to school or with whatever 
companions he chooses to acquire. I don’t think there is any differ. 
ence between us except upon this fundamental question which the 
Supreme Court did decide, that where you run a tax-supported public 
school, you can’t bar Negro children because they are Negroes. That 
is all they are talking about. 

Senator Ervin. You do not consider that your bills or the Douglas 
bill, which provides that the HEW can devise a plan for integration, 
deprive the parents of their right to select the schools which their 
children shall attend ? 

Senator Javirs. I don’t think so, Senator, because in the final 
analysis the procedure in that bill or any bill could only be lawful if 
whatever plan was devised was made the subject of a court decree by 
proper judicial proceedings, and when it is made the subject of a 
court decree by proper judicial proceedings it becomes applicable to 
the parties. I think the point that should be made clear on the 
Douglas bill—and Senator Douglas will, of course, himself testify— 
the thing that should be made clear on the Douglas bill is that just as 
I am giving a job to the Attorney General to decide whether or not 
he will institute litigation in a certain suit, so Douglas is giving au- 
thority to a government department to do the staff job of working out 
a plan for a particular area. But the plan is meaningless unless it 
actually becomes incorporated in a decree applying to specific parties 
defendant. 

Senator Ervin. Now, the Douglas bill provides this, among other 
things, as I construe it, that the Department of Health, Education, 
and Welfare can make a plan of desegregation of a school and then 
call on the Federal court to enforce the plan. 

Senator Javits. No, it does nothing of the kind, Senator. It just 
says that the Department shall do a staff job, which shall then be 
submitted to a court. The court can throw it out completely and 
not accept it at all. The court can modify it. Whatever decree the 
court writes will then be the law of the case, but not what HEW has 
written. All that he is doing is giving HEW a staff job. You may 
not like that. You may disagree with it. You may feel that the 
Department cannot be used for that purpose, but that is the only 
authority contained in the bill. 

Senator Ervin. I confess I disagree. I think it offends the 14th 
amendment itself. As I construe the 14th amendment, the equal pro- 
tection of laws clause is simply a prohibition on State legislation or 
State action. The Douglas bill provides that a Department of the 
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Federal Government can submit to the State authorities a plan for 
desegregation of the schools, and if the State authorities fail to adopt 
the pl: in, then the Department can ask the Attorney General to bring 
a suit in the Federal courts to enforce the plan. In other words, the 
agency of the Federal Government, acting with the Federal court, 
under this bill can ac tually take charge of the assignment of pupils 
to State schools, That is positive action inste: ad of action which 
would merely prevent the State from doing what is prohibited. 

Senator Javirs. I think, Senator, I have explained exactly what I 
believe Senator Douglas has in mind, and if by his language he hasn’t 
carried it out, I am sure we have plenty of experts who will see that 
he does if we choose to pass that kind of legislation. 

Senator Ervin. I will ask you one more legal question. I appre- 
ciate this interchange. Is the equal protection of the laws clause a 
prohibition on State legisl: ition and State action ? 

Senator Javits. I think it is a prohibition on State legislation and 
action, as well as on many other things. I do not agree with the Sen- 
ator, respectfully, that it is confined to that alone. I think that is a 
very important constitutional argument on which men of learning 
differ. 1 donot agree that is its only purpose. 

Senator Ervin. I am talking about the equal protection of laws 
clause. I am not talking about other prov isions. 

Senator Javirs. I said I do not confine it strictly to State laws. 
The Senator does. We differ. 

Senator Ervin. I don’t confine it to State laws. I confine it to 
either State legislation or State action. When I use the term “State,” 
I refer not only to the State, but to the political subdivisions of the 


State or to officers acting on behalf of the State. 


Senator Javirs. I think it includes all those things and more, and, 
as I say, this is a legal argument of hornbook character. I guess we 
will pursue it not only here, but on the floor as well. 

Senator Ervin. I promised that would be the last question. 

Senator O’Manoney. Any other questions? 

Senator Carron L. Senator Javits, you said that one great omission 
made by the Senate in 1957 was not passing the origin: ral part IIL of 
the civil rights bill. That came before our body after having been 
passed by the House of Representatives, did it not ? 

Senator Javirs. That is correct. 

Senator Carrot. If I understand the law correctly, any American 
citizen whose rights under the 14th amendment have been violated 
may seek redress in a Federal court. 

Senator Javirs. That is correct. 

Senator Carrotu. In 1957 the Congress enlarged that constitu- 
tional right by permitting the Attorney General to intervene in the 
right-to-vote cases. 

Senator Javits. Exactly right. 

Senator Carroty. So that is the first step that we have taken. 

Part III of the original bill of 1957 and your bill, as well as the 
Douglas bill would enlarge it further by permitting the Attorney 
General of the United States to intervene in all other cases where 
a helpless citizen has been deprived of his rights in addition to the 
right-to-vote cases, would they not ? 
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Senator Javits. All cases which involve discrimination on the 
grounds of race, color, religion, or national origin. 

Senator Carroiy. Under the 14th amendment ? 

Senator Javits. Yes. 

Senator Carrouu. Isn’t this the crux of the issue ? 

Senator Javirs. Exactly. That is why I said what I did, Senator 
Carroll. Whatever may be the difference between lawyers and legis. 
lators, this is the issue, and I think it is our job—I am speaking of 
myself and Senator Douglas—to show that there is a need for the 
interposition of this authority just as we must assume that there was 
shown to the satisfaction of the majority in the late summer of 1957, 
that there was a need for the interposition of the Attorney General in 
respect of voting rights. I think we must show the need for the ex- 
tension of that authority to the other constitutional rights assured by 
the amendment. 

Senator Carroti. Notwithstanding the action of Congress on the 
so-called right-to-vote legislation, the Attorney General ran into dif- 
ficulty in the case of United States of America v. The State of 
Alabama, the Board of Registrars of Macon County, Ala., and they 
mentioned Grady Rogers and B. Livingston as the registrars, did he 
not ? 

Senator Javits. AsI recall it, Senator Carroll, that is a district court 
decision which deals with the construction of what we did in the law, 

Senator Carro.ty. A Federal district court. 

Senator Javrrs. A Federal district court. This will be tested on 
appeal, and if the law is found inadequate on appeal, we will then be 
faced with the problem of making it adequate. But I rather think—I 
feel this very strongly—that we had in mind the applicability of this 
law to any State. Asa matter of fact, the Senator from North Carolina 
just alluded to the fact that we certainly could all agree that this 
amendment protected rights with respect to State laws and the laws of 
State instrumentalities. Now, I really would not as a lawyer go any 
further with that. I assume that the matter will be tested on appeal, 
and I certainly would expect that if the law were found inadequate 
in terms of its not having carried out the intention of Congress when 
first passed, we would correct it. 

Senator Carroiy. Well, the purpose of my question was to em- 
phasize that we have enlarged the power of the Attorney General for 
the purpose of permitting him to intervene in voting-rights cases. 
He did intervene in a voting case, and a Federal court held that al- 
though the Congress had the clear right to confer its jurisdiction, that 
it did not, in fact, intend such actions to be brought against the State. 
I understand that decision has been appealed. 

Senator Javits. Yes. 

Senator Carroii. But is this not one of the matters that. this civil 
rights legislation that we can enact can clear up? We have the right 
to confer such jurisdiction, and if we clarify the law the appeal 
would be moot, would it not? 

Senator Javirs. Exactly right. 

Senator Carroiy. Here is another matter that has bothered me. You 
have emphasized in two places in your testimony that there was a 
grave omission when the Senate failed to include the original part I 
in the bill passed in 1957. Again, on page 2 of your statement, you 
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said that the key civil rights measure before this Senate is the restor- 
ation of the original part III of the bill. We are now meeting on 
one of the most historic occasions, with reference to civil rights, in 
the history of this country. I believe that the President of the United 
States has pulled the rug out from under those of us who believe 
in the restoration of part III of the 1957 bill. We had difficulty 
enough in 1957 when we had the support of the President of the 
United States and the Attorney General. Today as we prepare to 
fight again in the cause of civil rights, we find that this support has 
been withdr awn. Do you know wh at the reason for that withdrawal 
was ? 

(At this point Senator Johnston returned to the hearing room.) 

Senator Javits. I haven’t any idea, Senator ‘Carroll, except from 
the testimony of the Attorney General, which, I understand, was 
essentially along the lines that we ought to have more experience with 
the law as it stood and that we ought to do the other things which 
the administration recommends first. I will say in fairness to the 
administration, although I disagree with them about part III, that 
I do think that the seven points of the administration’s program are 
very helpful and will prove very effective, and I hope that they are 
allenacted. In other words, I believe in giving credit where credit is 
due, at the same time that I have the right to differ and to seek 
what I consider to be appropriate action where I think it is needed. 
So although I disagree with the administration on giving up part III 
at this time, which is what the Attorney General in essence was doing, 
[agree with the administration about the fact that it has presented 
bills that are important and that make significant contributions in 
the civil rights struggle. I hope very much that they are enacted, 
and I consider them greatly superior bills to that which we have been 
offered by the major ity leader. I say that because one must present 
a balanced position in these matters. 

Senator Carrott. My point, Senator, is this: For the 2 years since 
the passage of the Civil Rights Act of 1957, the courts have been 
taking all the heat. There have been a whole series of legal actions 
devised to retard or restrict the application of the Supreme Court’s 
desegregation decisions. It has been left to the lower Federal courts 
tosupport the Supreme Court rule. They have held fast, with little 
or no help from Congress and the President. To a degree they have 
been successful as we may see from the modification in Virginia’s 
position recently. But the thing that bothers me is to see the Presi- 
dent backing away from supporting the courts. After the fight we 
made 2 years ago, in which the administration joined, it is dism: aying 
to see them now backwalking on what m: iny of us believe to be the 
fundamental issue in the fight. 


Senator Javirs. Senator Carroll, I deeply appreciate that, and I 


would not for a moment wish to make the Senator feel that I am 
discouraged about this, or that the Senator’s fight was not more 


7 worthwhile, as was my own. 

I do feel that the administration’s civil rights program is a good 
program, well worth enacting, and it will make a very substantial 
contribution to our efforts to assert constitutional rights in this field. 
However, I do agree with the Senator that part III is a very significant 
omission, and I, for myself, and I know the Senator will do the same, 
will do my utmost to get the Senate to put it into the bill. 
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Senator CarroLu. I want to say that the Senator from New York 
has been one of the leaders in this fight, as has Senator Paul Douglas, 
In the opinion of the junior Senator from Colorado you have done q 
magnificent job. I merely want to point out that it seems to me that 
beca ause of the action of the administration we are not going to get 
part III. Let’s face it. We are not going to get some of these 
measures that we have been fighting for no m: vtter whether we « ‘onduct 
hearings for weeks because of this very unfortunate action that has 
been taken by the executive branch, which has the duty of enforei ing 
the laws that Congress passes. 

I thank the Senator for a very able presentation. 

Senator JOHNSTON, Speaking of the President pulling the rug out, 
isn’t it true the Senate pulled the rug out before the President did? 

Senator Javirs. The Senate acted in 1957. We discussed that, 
Senator Johnston. . 

Senator Jounston. We have had all of the discussions on the floor 
of the Senate. 

Senator Javirs. Of course, it is my conviction the reason it was 
done— this is only one man’s opinion—was that enough Members were 
convinced that the bill would face a filibuster otherwise, so that they 
voted to take this out. I think they were wrong, but that is my 
opinion as to why it happened. 

Senator Jounsron. I imagine you also know that the President 
has been making a study and keeping i in touch with the Commission 
on the particular question also, isn’t that true? 

Senator Javits. I don’t know that the President is. 

Senator Jounsron. Probably that had something to do with his 
changing his view. 

Senator Javrrs. I wouldn’t be able to say that. I don’t think s0, 
I don’t think the Commission has as yet reflected that as its view. I 
don’t believe—again this is my opinion—I don’t believe the change 
of position by the Justice Dep: tment is attributable to the findings of 
the Commission. 

Senator Jonnsron. Do you have any reason to know what caused 
them to change 7 mind then? 

Senator Javits. I wish I did, sir, but I do not. 

Senator atin But ee has gone over to them since we 
were discussing it in the Senate. There must have been something 
that came in that caused the change. 

Senator Ervin. In defense of the administration on that point, I 
would suggest that the administration is wiser today than it was in 
1957. 

Senator Jounstron. [ agree with the Senator from North Carolina 
on that point, but I think that they have been making a profound 
study of it and came to that conclusion, because they ‘know a little 
more about the subject than they did in the beginning. 

Senator Javirs. Well, the Attorney General said that the reason 
was that they wanted to learn more about the situation, and they felt 
that the package they were presenting would advance the securing 
of these rights of equal opportunity to the extent that they ought to 
be advanced at this time. That is their opinion. I can only go by 
what they said, but I feel that part ITT is essential in order to do what 
even the Department of Justice says it wants to do. Of course, we 
differ on that, but that is inherent in the case. 
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Senator JoHNsToN. I notice from the news article the Commission 
was going to resign at the end of their term. Does the Senator have 
any reason to believe that probably they see that this is a frustration, 
that they can’t make any recommendations ? 

Senator Javrrs. I can’t say that, Senator. I don’t know that the 
Senator can say that. Men often resign for many, many reasons, in- 
cluding the fact they feel they have done a hard job and they want 
somebody else to take over part of the job that needs to be done. I 
haven’t any idea as tothis. I haven’t seen the article the Senator re- 
ferred to this morning. 

Senator O’Manoney. Mr. Slayman, do you have any questions? 

Mr. Suayman. Mr. Chairman, I would like to ask Senator Javits 
a few questions. 

First, Senator, why do you think Congress should provide the 
Attorney General with the authority to institute civil suits for pre- 
venting relief in voting rights cases, while not granting similar 
authority to seek preventive relief in cases involving other constitu- 
tional rights? 

Senator Javirs. Well, I think that has been my whole plea here this 
morning, that we should give the Attorney General that authority. 

Mr. Starman. Another question. As a student of the Constitu- 
tion, Which you are, do you feel that there are some private actions, 
actions by individuals which can be reached by the Federal Govern- 
ment, regardless of the prevailing view that the 14th amendment 
applies only to State action? 

Senator Javirs. I believe that there are cases in which, at the very 
least, State action is so intertwined with an action which may be 
instituted by an individual that it becomes the same thing. That is 
why I did not wish to concur in Senator Ervin’s conclusion on that 
subject. [ don’t think that you can take care of all of the applica- 
tions whic h involve the 14th amendment, by saying it applies the law 
only to Government instrumentalities, but I do believe there are cases 
in which the law of Government instrumentalities is so intertwined 
with individual rights, or the need to enforce individual rights, that 
the 14th amendment would reach out and relate to those as well. 
That was the reason for my answer to Senator Ervin’s question. 

Mr. Stayman. Now, with regard to a statement on the last page of 
your prepared testimony, two questions about congressional approval 
of the Supreme Court decision. First, why is such a legislative 
statement sought, and second, what w ould be the legal effect of such 
a statement by Congress in legislation ? 

Senator JAvrrs. I think the reason that the statement is sought is 
mainly because the decision is challenged, and because we are setting 
in motion governmental machinery designed to meet the particular 
need which is created by that decision. Therefore, I felt that a find- 
ing of policy that the Congress is legislating in response to that par- 
ticular decision was desirable. I wouldn’t say it is essential. No 
provision of the bill which is not operative as law is essential, but I 
thought it was desirable as showing the basis upon which the Con- 
gress sought to implement the rights as construed by the Supreme 
Court—not created but construed. In short, just to rephrase it, be- 
cause I think my answer is a little complex, the only reason for the 
finding is to show the need which the Congress is seeking to meet, 
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rather than any requirement that there be a finding in order to make 
the legislation operative. 

Mr. Starman. W ell, suppose this proposition is squarely before 
the Senate of the United States in the debate on this or any other 
legislation, and it is deleted or voted down, do you think that will 
change the law in any respect ? 

Senator Javits. I do not. I think the only reason I made the 
point was that when you compare the administration bill to Senator 
Johnson’s bill, you find it in one and not the other. The issue bei 
raised as between the bills is which bill do you prefer, and I evi- 
denced my preference for the bill which would make this recital of 
the fact. But I do not believe it essential to the legislation. If it 
doesn’t appear, it just doesn’t appear. I don’t think that changes the 
law or anything else. 

Senator O’Manonry. Thank you, Senator. 

Senator Javits, we are very much indebted to you for your testi- 
mony and your very excellent response to questions. We appreciate 
your appearance here this morning. 

Senator Javits. Senator O’ Mahoney, may I apologize to my col- 
league, Senator Thurmond. I hope I didn’t make my answers too 
long. 

Senator Ervin. On that point, I would like to make this comment. 
I was very much surprised to read a statement in the public press 
some months ago where the Department of Justice said that it had 
received fewer complaints of the deprivation of voting rights under 
the Civil Rights Act of 1957 than it had hoped to receive. “One other 
observation. The Douglas bill starts something new in undertaking 
to have Congress approve Supreme Court decisions. If it can ap- 
prove such decisions, Congress can also disapprove them. It cer. 
tainly ought to disapprove the Stephen Girard case where the Su- 
preme Court wrote a post mortem codicil to the last will and testament 
of a man who had been slumbering in the tongueless silence of the 
dreamless dust for 126 years, and who had evidently entertained the 
belief while he walked the earth’s surface that making a will disposing 
of property was the function of the owners of the property rather 
than that of judges sitting on the bench 126 years after the will be- 

‘ame effective. With that innovation I would like to offer an amend- 
ment to the bill to disapprove that decision. 

Senator Javirs. Thank you. 

(The complete text of Senator Javits’ statement is as follows:) 


STATEMENT OF SENATOR JAVITS 


Enactment by the Congress of meaningful civil rights legislation at this ses- 
sion is even more crucial an issue than it was 2 years ago—serious as it was 
then—when the first major civil rights bill in more than 80 years was passed. 
We have reached this critical crossroads primarily because much of the progress 
promised by many who led the drive to modify, weaken, and water down the 
original civil rights bill as finally approved by the Senate has not yet been 
realized. 

The harsh lesson pressed home most often since 1957 is the grave omission 
made by the Senate in not retaining the original part III in the civil rights bill 
passed by the House of Representatives. I have introduced a bill, S. 456, co 
sponsored by Senators Keating, Case of New Jersey, Cooper, Scott, and Allott to 
amend the existing part III in the Civil Rights Act of 1957 to give the Attorney 
General the authority to bring civil suits seeking to obtain desegregation of the 
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public schools in accordance with the Supreme Court’s historic 1954 decision. 
It would apply similarly to the protection of other constitutionally guaranteed 
rights, including the right without restriction to ride on public transportation 
and utilize public facilities. 

This bill is both reasonable and moderate—civil, not criminal proceedings are 
involved seeking compliance with the law. It is indispensable if we are to sus- 
tain the hand of southern moderates who, though they may not agree with the 
specific desegregation decision, recognize it as the supreme law of the land and 
seek in an orderly transition to a society where equal opportunity is the rule as 
well as the law for all. Therefore, should civil rights legislation reported out 
fail to contain such a provision, it is my intention to offer my bill restoring the 
original part III as an amendment to any civil rights bill which is considered 
py the Senate this year. 

This legislation is similar to a provision in Senator Douglas’ omnibus civil 
rights bill which I have cosponored. His bill represents a broad-scale attempt 
to provide Federal leadership in school desegregation by making available at the 
local level technical and financial assistance, and ultimately provides a means 
for implementing school desegregation plans. In addition, it is equally impor- 
tant that Congress act on the administration proposals, of which I am a co- 
sponsor, to assist school districts wishing to desegregate, to extend the life of 
the Civil Rights Commission for another 2 years (also covered in a separate 
pill, S. 485, which I previously cosponsored), to assure education to military 
dependents in areas where local public schools are closed to avoid desegregating 
and to give the Attorney General subpena power in voting rights cases. 

However, the key civil rights measure before the committee is the bill to 
restore the original part III. It would empower the Attorney General, upon 
written complaint, to begin civil injunctive proceedings against local officials 
or those conspiring with such officials to deprive a citizen of his constitutional 
civil rights under the 14th amendment. 

Under present law, an individual may bring suit for civil injunction to pro- 
tect his civil rights, but in many cases such a person may not be financially 
able to begin proceedings and the antibarratry statutes now on the books in six 
Southern States make it increasingly difficult for those deprived of their rights 
to seek the help of others to get judicial redress. The Attorney General must 
have power to act upon a showing that the person about to be deprived is him- 
self financially unable to prosecute a civil proceeding on his own behalf. 

Iam well aware that it is now the position of the Justice Department that we 
should delay in considering this provision which it strongly supported 2 years 
ago. I cannot agree with this position. By postponing action in this area we 
are not increasing the likelihood of new gains a few years hence. Instead, we 
are inviting the hard core opponents of civil rights to toughen their resistance 
through additional laws, and other techniques which will discourage the mem- 
bers of any minority group from safeguarding or securing their rights. 

It has been 5 years since the Supreme Court decision ordering public schools 
to desegregate. In the 2 school years starting in the fall of 1954 and ending 
in the summer of 1956, 450 school districts achieved an integrated situation 
in which Negro students had the opportunity of attending a nonsegregated 
school. In 1956-57, 270 districts desegregated, and last year, 60 others followed 
suit. However, only 18 new school districts have desegregated so far in 1958-59, 
with three-quarters of the school year already over. For 2,600,000 Negro public 
school pupils living in 18 States the door to equality of opportunity in education 
remains closed; even “token” desegregation does not exist in their school dis- 
tricts. If it is to be opened in the foreseeable future, then the restoration of 
the original part III is essential. 

I believe it is clear that the threat of filibuster was a major consideration 
in the elimination of this section in the original 1957 bill. We have the view 
of the Senate majority leader, Senator Lyndon Johnson, that even the slight 
modification of Senate rule 22 adopted at the beginning of this session now will 
help to protect against the threat of filibuster. I earnestly hope he is right. A 
final vote on my proposed amendment would furnish real evidence that the fili- 
buster, or the threat of its use, have become ineffective weapons in the civil 
rights fight in the Senate. 

Senator Johnson’s bill could represent a significant step in the field of civil 
rights, but it poses a serious problem in that area. It is a laudable event when 
a bill dealing with this subject is proposed by the majority leader of the Senate 
who comes from a State which was once considered to be part of the South. As 
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a matter of fact, the last three provisions of Senator Johnson’s bill are also to 
be found in the administration program, and in other bills which I myself have 
introduced or cosponsored earlier in the session. 

I have serious reservations, however, about the first part of the Johnson bill, 
title I, which establishes a community relations service. This provision seeks 
to establish a conciliation service—but how can there be conciliation of a flat 
refusal to obey the law? How can a citizen’s insistence upon exercising his 
constitutional rights be conciliated or compromised? This is not a question of 
a difference of opinion on practice or timing—in which case conciliation would 
be useful—this is simply a question of obeying or disobeying the law and the 
courts. 

Certainly conciliation is attractive, but we must be careful that in seeking 
to compromise an issue we do not seek to compromise our form of government, 
Certainly, without some accompanying provision for enforcement, conciliation 
presents this danger in the present frame of reference. 

There are two substantial changes which are certainly essential to Senator 
Johnson’s bill. The first is the addition of civil enforcement provisions, such 
as those in my bill and that of Senator Douglas, but presently not contained 
in Senator Johnson’s legislation. The absence of authority of the Attorney 
General to enforce constitutional rights is, of course, the most serious gap in 
Senator Johnson’s proposals. The second change needed is in his statement of 
purposes so that it clearly recognizes that the Constitution, as interpreted by 
the Supreme Court, is the supreme law of the land, and that there is an irreyo 
cable obligation to obey that law and to desegregate. This recognition is set 
forth in one of the administration proposals. The time has come for the Con- 
gress to stand firmly behind the courts in this area—to indicate that it stands 
for law and order and obedience to the Constitution. 

A repetition of last year’s inaction by the Congress on civil rights measures 
in the weeks and months ahead may make us unwilling witnesses to a series 
of new crises and mounting tensions which may erupt in communities through- 
out the South. We have a duty to take timely action by enacting needed 
measures into law. 


Senator O’Manoney. Senator Thurmond. 


STATEMENT OF HON. STROM THURMOND, U.S. SENATOR FROM 
SOUTH CAROLINA 


Senator THurmonp. Mr. Chairman, before making my statement, 
I would like to say that the distinguished Governor of South Caro 
lina, Ernest F. Hollings, desires to ‘testify before this committee, and 
in letters to my colleague Senator Johnston and to me he has sug: 
gested the date of April 8, if that date is suitable. If that date is 
not suitable, then I presume another date will be fixed for him to 
testify. 

Senator O’Manoney. Has he written to the committee, Senator! 

Senator Tuurmonp. He would like for the date to be fixed as early 
as possible. 

enator O’Manonery. You are delivering the message on his be- 
half? 

Senator THurmonp. I have talked to him yesterday, and he would 
like for the date to be fixed as early as possible because he has a num- 
ber of other engagements and he is hesitating to make any further 
engagements until this date has been fixed. 

Senator O’Manoney. The committee will look over the schedule of 
witnesses and advise you and the Governor when he can conveniently 
appear. 

Senator THurmonp. Thank you. 

I wish to comment in detail on the lack of merit of each of the so- 
called civil rights proposals under consideration by your committee. 
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I shall address myself to the detailed provisions, subject by subject. 
First, however, I would like to comment briefly on the philosophy 
which apparently breeds such proposals. 

The Eeibeoogiley of which I shall speak is responsible for all of the 
bills on this subject, directly or indirectly, but is most evident in the 

rovisions of S. 810. This proposal is extreme. It is punitive. It 
is flagrantly abusive. It is palpably and viciously antisouthern. 
It would, in effect, treat the South as a conquered province, to be 
ruled over, insofar as race relations are concerned, by a czar in the 
person of the Attorney General of the United States. It is, in every 
respect, a conquered-province bill. 

That the bill has this sweeping purpose is not surprising to me, 
in view of the curious attitude exhibited toward the South by those 
who adhere to the philosophy which bred it. On occasions, I have 
heard those enslaved to this philosophy, when speaking with regard to 
the South’s effort to turn aside, or at least to soften, some of the more 
extreme legislative blows aimed at it, remark, somewhat ruefully, 
that they sometimes wonder just which side did win the Civil War. 
Such a remark, spoken in a serious manner, reflects, I repeat, a curious 
attitude—an attitude which seems to be that the North, having been 
victorious in war, should by right, or might, have a free hand to 
work its will on the South; and that there is something altogether 
unreasonable, almost outrageous, or shocking—about the South ac- 
tively offering any objections. There would seem to be almost a 
sort of resentment that the South should offer any resistance at all 
to northern efforts to remake the South or to write new laws for it. 

This strange attitude toward the South—which has become in- 
creasingly noticeable on the part, not only of certain political figures, 
but of various editors, authors, professors, and national labor lead- 
ers—is reminiscent of the attitude which prevailed in the North after 
the War Between the States and even long after Reconstruction. 

This attitude on the part of the North was very ably described by 
a southern scholar, Frank Lawrence Owsley, who wrote on the sub- 
ject nearly three decades ago. Mr. Owsley wrote, and I quote: 

After the South had been conquered by war and * * * impoverished by peace, 
there still appeared to remain something which made the South different—some- 
thing intangible, incomprehensible, in the realm of the spirit. That too must 
be invaded and destroyed; so there commenced a second war of conquest, the 
conquest of the southern mind, calculated to remake every southern opinion, to 
impose the northern way of life and thought upon the South, write “error” 
across the pages of southern history which were out of keeping with the northern 
legend, and set the rising and unborn generations upon stools of everlasting re- 
pentance. Francis Wayland, former president of Brown University, regarded 
the South as “the new missionary ground for the national schoolteacher,” and 
President Hill, of Harvard, looked forward to the task of the North “of spread- 
ing knowledge and culture over the regions that sat in darkness.” 

Wayland and Hill, of course, dealt with what might be called the 
educational and cultural front. Their counterparts on the political 
and governmental front were Thaddeus Stevens, of Pennsylvania 
and Charles Sumner, of Massachusetts; and the theoretical rationali- 
zation of the line of thinking—or of malice—on which Stevens and 
Sumner operated, in dealing with the South, is known as the con- 
quered-province theory. In essence, this theory held that the South, 
having been defeated in war, was a conquered province, to be dealt 
with by the victorious North as the North saw fit. 
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The whole curious attitude toward the South reflects, it seems to 
me, something of this same attitude of treating the South as a con- 
quered province. Certainly this bill, emphasizing as it does the for- 
cible integration of southern schools, proceeds upon that theory. Cer- 
tainly, beyond any possible dispute, this bill makes a mockery of the 
fundamental and once cherished principle, apparently now discarded 
from our governmental system of “government by the consent of the 
governed.” 

Speaking of this idea of “consent of the governed,” I sometimes 
wonder if it has ever occurred to those Senators and others who are 
constantly proposing new methods of integrating southern schools 
that the people of each and every one of the Southern States 
could, at any time they should so wish, either through their legisla. 
tures or through amendment of their State constitutions, abolish 
segregation of the races in any sphere of activity controlled by their 
State? I further wonder if it occurs to the Senators that the reason 
why these States have not taken this action is that the overwhelming 
majority of the people of these States do not wish to take such action? 
I further wonder if it occurs to the Senators that, whatever may be 
the opinion of the majority of the people of the North as to integra- 
tion, to force the integration of southern schools in the face of the 
obvious and manifest opposition of the overwhelming majority of the 
southern people is the very negation of the principle of “government 
by consent of the governed” ? 

The philosophy, which breeds a conquered province bill, is a dis- 
grace to our country’s heritage. No such attitude has reared its ugly 
head after any other war in which we have engaged. Our attitude 
toward the Axis’ powers following World War II was magnanimous, 
Yet, the conquered-province bill is the offspring of the same philos- 
ophy which prompts Russia’s treatment of its East European con- 
quests and which we heartily—and correctly—do condemn and 
deplore. Is the outgrowth of this philosophy any less despicable 
when evidenced in our own land? It would not be remiss to apply the 
words of the third verse of the seventh chapter of St. Matthew, “And 
why beholdest thou the mote that is in thy brother’s eye, but con- 
sidereth not the beam that is in thine own eye?” I sincerely hope 
that objectivity and reason will triumph over the philosophy which 
bred this conquered-province bill, for only this mother philosoph 
can nurture the offspring, and without this philosophy the bill wil 
die as it justly deserves. 

I turn now to the lack of merit of the various proposals. Two of 
the proposals pending before the committee, specifically title I of 
S. 810, and S. 958, provide in varying degree for the endorsement 
by Congress of the Supreme Court’s desegregation decisions. 

I will not discuss the demerits of those decisions beyond saying that 
they ignore the existence of the 10th amendment to the Constitution, 
the doctrine of stare decisis, and the wisdom of all previous courts; 
they are based solely on erroneous sociological theories rather than 
law, and they are a living exemplification of the lack of judicial 
restraint which has characterized the present Court. I would address 
myself, rather, to the foreseeable effects of a congressional endorse- 
ment of those decisions. 

The endorsement by Congress of a Court decision would, in the 
first place, constitute an invasion by the legislative branch of the 
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functions of the judicial branch of our Government. Is this to set 
the precedent for Congress to express its approval or disapproval 
of each controversial decision of the Court? If we are indeed to so 
intermingle the functions of the legislative and judicial branches, I 
suggest that the committee is remiss for not already entering into a 
study to express congressional opinion on the cases mentioned and 
referred to last fall by the State supreme court justices in their 
report on the recent decisions of the Supreme Court, and also the 
pronouncements on internal security decisions issued recently by the 
American Bar Association. 

Obviously, this endorsement has no purpose except to heap coals on 
the fires of devisiveness created by the decisions. It is an effort to 
add insult to injury, and to insure that the tremendous setback to race 
relations is magnified and perpetuated. It is an effort to commit the 
Congress, once and for all, to a course of punitive and arbitrary ac- 
tion, devoid of reason and understanding. This proposal has no con- 
structive purpose; it seeks not a solution of the problem, but rather 
acompounding of the problem. 

In this regard, I would digress fora moment. The thought has oc- 
curred to me that history is repeating itself. At the time of the Civil 
War, and subsequently during reconstruction, many elements pro- 
moted the belief, to a large extent. suc vessfully, that the cause of that 
war was the issue of slavery. Slavery was pl: vyed up as an emotional 
issue, and while it was ac ontributing factor, the basic cause of the war 
lay in the economic field. I believe ‘it is somewhat analogous that the 
recent sudden outburst of righteous indignation over sevregation in 
the South just happens to coincide with the emergence of a rapid i in- 
dustrialization of the South, perhaps to the economic disadvantage 
of other sections of the country. 

This endorsement is the most basic issue in the proposals before the 
committee, for the action on this issue will decide whether the hate- 
dominated conquered province philosophy, or reason and judgment, 
isto control. 

I turn now to the subject of titles IT and ITI of S. 810 and S. 958, 
which would authorize Federal financial assistance to schools which 
“desegregate,” and also put tighter reins on aid to schools in federally 
impacted areas. I realize that S. 958 is not technic ‘ally before this 
committee, having been referred, and I believe correctly, to the Com- 
mittee on Labor and Public Welfare. The provisions of titles II and 
III of S. 810 cover the same subject, albeit more expensively, and it 
occurs to me that this portion of the bill S. 810, is equally within the 
jurisdic tion of the Labor and Public Welfare Committee. 

Since these provisions of S. 810 are part and parcel of the bill under 
consideration by this committee, I shall address myself to them, and 
my remarks are also applicable to the provisions of S. 958. The fact 
that I comment on the proposals in no way alters my cone Jusion as to 
this committee’s jurisdiction. 

Essentially, these proposals embody the concept that the apparently 
prevailing god—money —shall be utilized to bring the South to for- 
sake its principles. It is apparently based on the belief that bribery 
will accomplish what force and bayonets failed to secure. 

T have long suspected that the descriptions of our foreign policy 
as “dollar diplomacy” were more truth than fiction. Having failed 
in foreign relations, dollar diplomacy would now be applied to race 





46 CIVIL RIGHTS—1959 


relations. There has long been a hint of bribery in the Federal pro- 
grams, which have accomplished the surrender of invaluable indi- 
vidual rights with a sugar coating of Federal grants, but the bribe 
offer appears in this proposal unveiled and naked, clearly recognizable 
in its most despicable form. 

I think it is fitting that this proposal comes at a time when the 
financial condition of the United States is so embarrassed that the 
bribes would have to be borrowed before being offered. I am re. 
minded of the words of John Ruskin, that— 

Borrowers are nearly always ill spenders, and it is with lent money that al] 
evil is mainly done, and all unjust war protracted. 

Titles IV and V of S. 810 apparently recognize that the bribery 
proposed in earlier provisions of the bill will not seduce the southern 
people, for it provides that should the money-bait fail—and I as. 
sure you it would—there would be a return to force. 

Education, in all aspects, would be turned over to the Federal 
Government, and administered by the Department of Health, Edu- 
cation, and Welfare. The tool proposed to be utilized to accomplish 
this unconstitutional step is the so-called desegregation plan. It 
would have the Secretary of HEW proceed as far as possible by use 
of intimidation and threats, and to complete the process with a court 
injunction. 

While the demerits of this proposal are almost unlimited, the de- 
struction of education itself looms largest. I recall the hearings last 
year before the Senate Committee on Labor and Public Welfare on 
the National Defense Education Act. If there was one point upon 
which almost all witnesses, from every field, agreed, it was the es- 
sentiality of local control of the schools. To be sure, there were dif- 
ferences on how to maintain local control, and even to increase local 
interest, but from ull came the admonition that without local control, 
education would perish. It should be obvious, then, that the death 
of education is inherent in any proposal, such as this, which would 
give control of education to a Federal bureaucrat. There is difficulty 
enough in attempting to maintain our educational process at a level 
on which we can survive the threat of communism and other false 
ideologies. To sound the death knell of education would surely bea 
folly, most aptly described as “cutting off your nose to spite your 
face.” 

Titles VI and VII of S. 810 can most accurately be summarized as 
the “national police state” proposals. They would crown the Attor- 
ney General of the United States as Czar. The stature of this official, 
as proposed here, would be the equivalent to that of 1984’s “Big 
Brother,” who would be the caretaker of everyone’s rights. 

Section 601 would give the Attorney General the power to bring 
so-called civil rights suits on behalf of individuals or groups and 
prosecute these suits at Government expense. 

Have the laws of our country degenerated to such an extent that an 
individual can no longer bring legal actions to protect himself! 
Some may answer that question in the affirmative, but the negative 
answer was practically unanimous at the time it was asked in regard 
to the victims of labor violence and bossism. Why the about-face! 
Traditionally, we have relied on the democratic philosophy that tt 
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machinery for our citizen to protect himself—and I might add, our 
historical approach has been successful. Such a benevolent attitude, 
as is proposed to be implemented here, could only stem from a belief 
that basically, the American citizen is suffering from disabilities that 
go to the very heart of the soundness of self-government. It smacks 
of the instigation of officious intermeddlers and even barratry itself. 

Section 602 of S. 810 would authorize the Attorney General to seek 
injunctions in Federal courts to prevent interference with officials 
who were proceeding with desegregation. 

The Attorney General would be crowned, not only as the protector 
of the individual, but as the champion and protector of Federal, 
State, and local officials. The Federal Government already has suf- 
ficient statutes on the books to deal effectively with anyone who inter- 
feres with Federal officers performing their duties, although the con- 
clusion that these statutes are unknown to Federal officials is 
strengthened by the recent incident when bayonets of the Armed 
Forces were the first resort. Similarly, the States and local munici- 
palities have laws protecting their own officials in the performance of 
their duties. If the latter be less stringent than those of the Federal 
Government, it is easily understandable, for the laws of the States 
and local municipalities are more in accord with the consent of the 
governed, and extreme measures are less essential to the enforcement 
of laws which are not so repugnant to the citizenry. 

This provision, section 602 of S. 810, raises some additional ques- 
tions by virtue of its shotgun approach. Would a local official be 
interfered with if he were subjected to recall? Is his retention in of- 
fice, against the wishes of his constituents, a part of the protection 
which Big Brother Attorney General is to provide? If the official be 
appointed, could the appointing authority be enjoined from removing 
this official for failure to adhere to local and State laws? These are 
but a few of the dangers of this proposal. Lest any one be complacent 
from the knowledge that this measure is aimed at the South, let me 
remind you that there are such things as backfires, ricochets, and 
just plain misses which “accidentally” strike bystanders. If you will 
play with loaded guns to frighten your adversaries, don’t be sur- 
prised if you get your head blown off. 

There is another feature of this particular section, which is similar 
tothat of S. 955. The provision to which I refer is the part that deals 
with “threats” concerning court desegregation decisions or orders. 
Section 602 of S. 810 would authorize the use of injunctions in this 
connection, while S. 955 would deal in criminal offenses. They have 
at least one demerit—and that is an understatement—in common. 
Both these provisions would abolish the free speech granted by the 
first amendment to the Constitution, the former through the threat 
or use of the injunction, the latter by threat or use of criminal prose- 
cution. In neither proposal is there any contingency or condition 
hinged to either the commission of an overt act or the setting of a time 
certain for committting an act—these being the two dividing lines 
which have always been utilized to distinguish the realm of free 
speech from punishable trespasses. This reckless disregard of con- 
stitutionally guaranteed individual liberty is typical of the philos- 
ophy which spawns these so-called civil rights measures. 

Another part of title VI of S. 810, specifically section 603, is de- 
signed to negate the operation of State police power. The very ap- 
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pearance of this section, composed of one all-inclusive 125-word 
sentence, brings to one’s mind the word “camouflage.” If the smoke. 
screen words are brushed aside, there emerges a diabolical plot, the 
deviousness of which can best be illustrated by a specific example of 
what is apparently contemplated. For example, this section could 
be employed to prevent a bar association grievance committee from 
investigating allegations of barratry. It could also be used by Big 
Brother Attorney General to prevent criminal prosecutions based 
on State statutes or local ordinances about which there can be no 
doubt of validity from a constitutional or other standpoint. The 
only favorable aspect of this provision is consistency, for it conforms 
to the other proposals in this bill by ignoring limitations on Federal] 
Government jurisdiction as provided in the Constitution, as well as 
being in derogation of the most basic safeguards of individual liberty, 
If, perchance, some might conclude that my characterization of this 
section be in the extreme, consider the language which authorizes 
the Attorney General to seek injunctions, and so forth, against, and 
I quote: 

Any individual or individuals, who under color of any statute, ordinance, 
regulation, custom or usage * * * deprives or threatens to deprive any person 
or group of persons, or association of persons, of any right guaranteed by the 
14th amendment of the Constitution * * * 

It is truly a sacrilege to use the word “Constitution” in such a 
context. 

About section 604 of S. 810, I can only say that this would authorize 
the Attorney General, by intervening in lawsuits, to pose as a judi- 
cially despised, officious intermeddler, in derogation of real-party-in- 
interest statutes of the various States. 

The all-powerfulness of the Big Brother Attorney General is em- 
phasized by the provision of title VII of S. 810, which would nullify 
the laudatory judicial principle that all administrative remedies must 
be exhausted before resorting to litigation. 

Che next general category of these proposals on which I should 
like to comment is that connected with the bombing of schools and 
residences. Let me say initially that I deplore any resort to violence, 
and bombing is one of the most despicable examples of an unfor- 
givable crime. Nevertheless, I oppose each and every one of the 
proposals pending before this committee which deal with this ques- 
tion. 

Several approaches are advanced to empower the Federal Bureau 
of Investigation with jurisdiction in this field. All of them ignore 
the fact that this particular species of crime, like any other crime, 
is a local matter, and can be most effectively controlled and prevented 
by local authorities. If the Federal police force is given jurisdiction, 
there will be a strong inclination on the part of local authorities to 
wash their hands of the matter. Responsibility must necessarily 
go hand in glove with authority, and separation of the two in the field 
of law enforcement will result in deterioration of its effectiveness. 

S. 188 gives the Federal Bureau of Investigation original jurisdic- 
tion of bombing cases by use of a statutory presumption that bomb- 
ings are accomplished with explosives transported in interstate com- 
merce. It ignores the constitutional test which has always been 
applied to statutory presumptions—to wit, that they must be based 
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on a succession of circumstances which would reasonably and logically 
Jjead to the presumption. This test applies despite the fact that a 
statutory presumption is, by statute, made rebuttable. In fact, the 
very definition of the word “presumption” implies a quality of re- 
buttability, so that this qualification in the proposal has no material 
bearing on the question. It would be a completely unrealistic stretch 
of the imagination, falling in the category of pure speculation, to 
presume that for every explosion, the explosive used had been trans- 
ported across State lines. Anyone who has had a course in elemen- 
tary chemistry is aware that an explosive « ‘an be compounded with 
the simplest of mater ials, available in the raw state within the bound- 
aries of almost every State in the Union. For example, one of the 
most powerful of nonatomic explosives is nitroglycerine. This sub- 
stance, which is a liquid, is made by treating glycolic acid with nitric 
and sulphuric acid. Obviously, nitrogen and sulphur exist in the 
raw state almost everywhere. G lycolic acid, the other component of 
this explosive, while readily, and usually, produc ed artificially, exists 
readymade in unripe grapes, and also in the leaves of a common plant 
pest, the Virginia creeper. With these materials, and the instruc- 
tions found in any book on elementary chemistry, anyone can pro- 
duce an explosion of great proportions without any importations. 
I might add that this illustration is not nearly so absurd as is the 
proposed presumption contained in this bill. 

Can anyone really believe that the commerce clause of the Con- 
stitution can be stretched to this point without destroying that docu- 
ment? Why limit the jurisdiction of the FBI to crimes where ex- 
plosives are used¢ Is there not just as much reason to presume that 
a murder committed with a knife or a gun could be related through 
the weapon to interstate commerce? The logic would be much 
sounder if applied to any crime in which the automobile was used 
as an instrument to flee the scene, or for that matter to get to the 
scene of the crime in the first place. If we adopt this jurisdictional 
standard, we will have erased all distinction as to a crime which 
comes exclusively within the jurisdiction of the State. The com- 
merce clause was never intended for use as a wedge for criminal 
jurisdiction. 

With reference to the approach of S. 499, which would make a 
Federal crime of interstate transportation of explosives with knowl- 
edge that they are to be used for bombings, it is sufficient to say that 
no conviction would ever result, due to the very essential require- 
ment of knowledge of the ultimate use during interstate transpor- 
tation. Its only ‘result would be that described previously, which 
inevitably follows the shift in responsibility for law enforcement. 

The provisions of S. 956, which would create a Federal offense for 
interstate flight to avoid prosecution for bombing, can best be char- 
acterized as totally unnecessary. There is not one example known 
to me where a person has avoided prosecution for bombing any 
structure by flight across State lines. There is no reason to believe 
that persons guilty of this crime, to any greater extent than persons 
guilty of other crimes, will flee over State lines to avoid prosecutions, 
nor that there is any less likelihood of their return through normal 
extradition proc edure. In the absence of a death resulting from an 
explosion, there is in fact less reason to expect interstate flight, than 
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there is in the event of a murder or other serious crime, the penalty 
for which is more severe—often death itself. 

The Federal system of government has many advantages, most of 
which we do not fully appreciate, and indeed, to some of which we 
appear oblivious. The advantage of having the machinery, by which 
our Federal officials are chosen, divided, as to control, between 49 
separate entities is so effective in preventing a perpetuation in office 
of a President, that its importance is often overlooked. The necessity 
for this safeguard can be realized, if one will but consider the politica] 
history of some of our larger cities. Through effective control of the 
election process, many a political machine has bled a city for years, 
despite the efforts of the citizenry to escape its grasp. Too often such 
a machine has literally died of old age, falling only for lack of con- 
tinuity from one generation to the next. 

It is, therefore, with suspicion, that we should view any proposal 
for Federal authority in the voting process. History is replete with 
proof that the lust for power lies in the most unsuspected man, latent 
only so long as not the slightest opportunity for exercise is offered, 
An opening wedge is all that a would-be tyrant needs to remove him 
from the would-be class. Just such a wedge in our election process is 
proposed by both 8S. 957 and title III of S. 499, which would give the 
Attorney General subpena power over election records. The gravity 
of the consequences of giving the executive branch, or any other 
branch for that matter, even slight authority in this field should send 
shudders down the spine of every liberty-loving individual. To 
tamper with such a basic safeguard as the States’ control of election 
machinery, is playing with fire, and I sincerely trust that in this case 


we shall avoid the proverbial ah with its painful lesson. 


I would next like to comment briefly on the proposals of S. 960 and 
title II of S. 499, to extend the life of the Civil Rights Commission, 
I have previously stated my convictions at some length with regard to 
the creation of such a body. The idea behind the creation of the 
Commission is still dangerous. Despite the potential dangers, which 
may yet prove disastrous, the Civil Rights Commission itself has so 
far been somewhat of a joke, because the great flood of complaints 
from the South about civil rights denials, which were so widely pre- 
dicted, somehow failed to materialize. Consequently, the Commis- 
sion has had little to do. It has thus far been able to concentrate on 
making as much capital as possible out of two isolated cases it dug 
up in Georgia and Alabama. By far the better part of discretion is 
to let the Commission die. 

I might add there to the statement that was read by Senator Johns- 
ton, a member of the subcommittee, this morning on that subject, in 
which all of the members except one, I believe, stated that he would 
not accept reappointment to the Commission, and the statement made 
by the Chairman of the Commission, Dr. Hannah, I think is most 
significant. 

There remains one proposal on which I should like tocomment. §. 
955 proposes to set up a Federal conciliation service, which would 
provide the same service in local race disputes that labor mediators 
provide in strike situations. 

Now, this is indeed a novel approach to the civil rights question. It 
reflects a line of thinking, a mistaken notion, which is prevalent among 
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so-called liberals—a line of thinking, the fallacy of which ought to 
be obvious, I should think, to anyone who has had an opportunity to 
observe the racial situation as it actually exists in the South. 

The uninformed so-called liberals refer to what they call the de- 
teriorating race relations situation in the South and call for Federal 
Jaw and Federal action to remedy the situation. The impression 
sought to be conveyed is that, somehow, left alone and of its own 
accord, the status of race relations in the South has reached a terrible 
and serious pass, with the white and colored races lined up solidly in 
mutual opposition, with actual conflict imminent and that, in order 
to save the situation and promote healthy race relations, positive 
action by the Federal Government is imperative. 

Now, Mr. Chairman, anyone who has been familiar with the South 
knows that, left alone, the racial situation actually was very har- 
monious, very peaceful. Prior to 1954, certainly, probably nowhere 
else in the world, where two such different races inhabit the same ter- 
ritory in large numbers, have race relations been so peaceful and so 
harmonious. What deterioration has occurred since then, has been, 
certainly not an indication of any need of Federal action, but rs ather, 
the result of Federal action and Federal interference in the field of 
race relations—especially the Supreme Court’s school desegregation 
decision of 1954. 

But even though the past 4 years have seen some grave develop- 
ments in the South, it should be emphasized that there is no such 
state of conflict betw een the white southerner and the Negro as the 
liberals seem to imagine. To the contrary, relations between the two 
races in the South are still good, by and large, and let us hope they 
remain so. Where in the South can one find what can properly be 
called a racial dispute? Where in the South are the white people 
and the colored people arrayed against each other ? 

The southern Negro is not fighting the southern white man. The 
white people of the South are not fighting the southern Negro. We 
are fighting a vicious, white-led pressure group known as the National 
Association for the Advancement of Colored People, and we are fight- 
ing a usurping, power-mad Federal Government which is backing the 
NAACP down the line. Now, even though conflicting views on race, 
md conflicting theories about race relations may be involved, this 
fight between the South on the one hand, and the NAACP and the 
Federal Government, on the other, can in no sense be termed a racial 
dispute. Oh, to be sure, the NAACP, in violation of all the ancient 
legal traditions against barratry, makes use of handfuls of Negro 
children here and there as stooges; but to indict the whole southern 
Negro people for this would be gr avely wrong. To call these NAACP- 
inspired situations racial disputes, implying that the white people and 
the colored people involved are fighting each other as groups, is to do 
igrave injustice to the southern Negro, to the southern white man, and 
tothe truth. 

Thus, a Federal conciliation commission, set up to mediate local 
racial disputes in the South, would be about the most superfluous, the 
nost totally unnecessary, agency anyone could think of. 

Now, it is true that in New York City, in Buffalo, in Philadelphia, 
in Chicago, and in some other cites in Northern States, there do 
exist situations which can truly be termed racial disputes; and it is 
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yossible that a Federal conciliation commission, such as that proposed 
by the Senator from Texas, might find some valuable work to do in 
those localities. However, being a believer in constitutional govern. 
ment, States rights and States responsibilities, I am firmly opposed to 
the creation of any such Federal commission. It is up to the State of 
New York, the State of Pennsylvania, the State of Illinois, and what- 
ever other Northern States are troubled by racial disorders, to handle 
these situations; and I am confident that these States are perfectly 
capable of doing so, just as our Southern States are likewise capable 
of running their own affairs. 

So much for specific proposals, but I would like to make a few 
general observations in dete, 

Since the end of the Civil War, our country has survived many seri- 
ous crises, including two global wars, a great depression—and we are 
now engaged in a life-and-death struggle with the godless forces of 
communism. During these crises, our citizens from all parts of the 
country have shown an amazing ability to work together, and when 
necessary, sacrifice together, for the common good of the country, 
No country has ever come so far toward harmony after such a long, 
bitter war between its own peoples. The South has borne the brunt of 
Reconstruction, which enlightened persons consider to be the severest 
blight on our history by far. At the same time the South has made 
great strides in dealing with the problems wrought by Reconstrue- 
tion—principally poverty, which in itself strained race relations. 

In the last few years, there has been an astounding growth of the 
philosophy which bred Reconstruction, and which has culminated in 
the conquered province bill before this committee. It is not a philoso- 
phy embraced by a majority of people in any major section of the 
country. It is the philosophy embraced and vociferously espoused by 
a minority of a few minority groups. The adherents of this philoso- 
phy would exploit by exaggerations the humanitarian instincts of the 
Members of this body, among others. If, through appeal to emotions, 
they can gain their end, it 1s of no consequence to them, if, in the 
process, they sacrifice the most basic assets of our republican form 
of government and seduce our people to acts to which even the Com- 
munists would exhibit scruples. 

It is my sincere belief that the majority of the members of this com- 
mittee, the Senate and Congress itself, in the inner recesses of their 
own judgment, know and believe that. the enactment of the measures 
pending before this committee today is not in the best interest of the 
country; but, on the contrary, the enactment of such measures will 
actually aggravate the very problems they ostensibly seek to solve 

At the same time, I am aware of the force of practical politics. In 
all too many instances the adherents of the conquered province philos- 
ophy can control the balance of power in a given electorate. 

In seeking objectivity, and the proper course to follow on the con- 
sideration of this question, I uupaleal to each member of the commit 
tee, and indeed to each Senator and Member of Congress, the words 
of one of the earliest and stanchest of America’s foreign friends, 
Edmund Burke, who stated to his British constituents, on November 
3, 1774: 

Your representative owes you, not his industry only, but his judgment; and 
he betrays instead of serving you if he sacrifices it to your opinion. 
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Thank you for your attention. 
Senator O’Manoney. Senator Thurmond, we are all very much in- 
debted to you for your presentation. The chairman has been seeking 
to obtain the permission of the Senate floor for the continued conduct 
of this hearing during the session of the Senate. It has not as yet 
been received, but I knew, of course, that we should not interrupt the 







































> | delivery of this statement which you have so diligently prepared. 

I would, however, ask if any members of the subcommittee now de- 

| sire to ask questions. I would suggest that in asking questions we 
bear in mind the fact that the Senate is in session. 

’ Senator Ervin. You spoke of 8.810. That is the so-called Douglas 

) bill. You said in effect that this bill offered bribes to areas which 

' | would accept bribes. I ask you if it is not a bill which has what may 

® | be called the carrot-and-stick approach? It offers bribes to those 

f | who are willing to accept bribes and threatens those who are not will- 

© | jing to accept bribes with the jailhouse, doesn’t it? 

n Senator THurmonp. The Senator is eminently correct, as I pointed 

y. | outin my statement. 

g; Senator Ervin. I ask if section 6054 of S. 810 does not also give 

of | the Attorney General the right to take charge of lawsuits brought by 

st | private individuals who think they may have been deprived of their 

de | rights? 

- Senator Tnurmonp. That is correct. 

Senator Ervin. In other words, it gives the Attorney General the 
he power to interfere in any lawsuit brought by anybody to protect their 
Mm | ownrights? 
a0 Senator THurmonp. The bill does that, and that is one of the most 
he | dangerous features of the bill. 
by Senator Ervin. Now, I don’t like to disagree with the Senator, but 
80- | the Senator made a reference on page 2 of his statement in which he 
the | stated in substance that certain things had been done even long after 
ms; | Reconstruction. I disagree with the Senator, because I think we 
the | have reconstruction with us still. I think we have people trying to 
Tm | reconstruct the South. 

- Senator THurmonp. Well, I was referring, of course, to the period 
known as the Reconstruction period. 

i Senator Ervin. As a matter of fact, aren’t most of these bills based 

ier | upon the theory that the southern people ought not to be permitted 

Irs | to manage their own internal affairs, but should be directed by a 

the warlike person in Washington to be known as the Attorney General 

will | ofthe United States? 

v8 | Senator TuurmMonp. That seems to be the purpose of some of those 

_In | thoare espousing these despicable bills. 

ilos- | Senator Ervin. Now, these bills are ostensibly drawn to implement 
the equal protection of the laws clause in the 14th amendment. I 

col: | want to read the Senator a statement with reference to that clause and 

mit | ask the Senator, as one who has had a distinguished record as a lawyer 

J me reee, as to whether or not he agrees with the statement I shall 

Ns | Tead. 

nbet | In 12 American Jurisprudence, on the subject of constitutional law, 
ection 473, it states this: 

; and 


_ The equal protection clause was designed as a safeguard against acts of the 
State and not against the conduct of private individuals or persons. 





It does not 
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add anything to the rights which one citizen has against another under the 
Constitution. 

Does the Senator agree that this is the uniform interpretation that 
has been placed on the equal protection of the laws clause by the 
courts ? 

Senator THurmonp. I certainly do. 

Senator Ervin. Then I would like to invite the Senator’s attention 
to section 602 of S. 810, where it undertakes to provide that the Attor. 
ney General may sue any person or persons not officials or persons 
exercising official authority—but any person or persons. I ask the 
Senator how he can reconcile that provision of the bill with the inter. 
pretation placed on the equal protection of the laws clause in the pas. 
sage I have just read ? 

Senator THurmonp. I don’t think the provisions of S. 810 can be 
reconciled with any interpretation of the 14th amendment or other 
provisions of the Constitution that have been accepted by the judiciary 
throughout the country. 

Senator Ervin. Now, I will invite your attention to the next section, 
which is section 603 of S. 810, which authorizes the Attorney General 
to bring suits against individuals as distinguished from State or local 
officials. Can the Senator reconcile that provision of this bill with 
the interpretation which has been uniformly placed on the equal pro- 
tection of the laws clause? 

Senator THurmonp. I am unable to reconcile that provision of §, 
810 with the 14th amendment or any other provision of the Constitn. 
tion in connection therewith. 

Senator Ervin. Now, the bill talks about individuals as distin. 
guished from State and local officials acting under color of State 
law. Does the Senator know of any provision of any State law in 
any State of the Union which authorizes individuals as distinguished 
from public officials to act on behalf of the State? 

Senator THurmonp. I do not know of any provision in any law 
of any State, and none has been called to my attention, that would 
give such a supreme authority. 

Senator Ervin. Now, I also invite the Senator’s attention toa 
number of provisions of this bill which undertake to authorize the 
Department of Health, Education, and Welfare to go over the heads 
of the States and to deal with political subdivisions of the States. | 
would like to ask the Senator if he thinks that there is any warrant 
in the Constitution of the United States for any agency of the Federal 
Government to bypass the States and deal with the subdivision of the 
States rather than the States? 

Senator THurmonp. I know of no authority in the Constitution 
on any Federal statute that would give such a power to any Federal 
agency, and I think it is a violation of the 10th amendment and of 
the division of powers between the Federal Government and the 
States to attempt to do this. 

Senator Ervin. I call the Senator’s attention to the fact that. this 
same bill authorizes the Secretary of the Department of Health, Edw 

cation, and Welfare to delegate the exercise of any of his powers 
under this bill to any personnel employed in his Department. Does 
the Senator think that it is wise to allow a Secretary occupying! 
Cabinet position to delegate the exercise of authority to coerce States 
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or bribe States to unnamed and faceless individuals whose identity 
will be concealed from the American people ¢ 

Senator ‘THURMOND. It is unwise and irresponsible. The powers 
granted to the Secretary by this bill are obnoxious in themselves, but 
the objections to them are compounded when you consider the fact 
that he is empowered to delegate such powers to persons not even 
designated in the bill. 

Senator Ervin. The political subdivisions of the States, such as 
school districts, counties, towns, have no power whatever save as 
agencies of the State and only such powers as the State gives them ; 
is that not so ¢ 

Senator ‘'HuRMOND. ‘That is correct. 

Senator Ervin. And if this bill would pass it would witness an 
attempt on the part of the Federal Government to define the powers 
of subdivisions of the States. 

Senator THuRMoND. It would be an act of Federal usurpation not 
soundly based on the Constitution. 

Senator Ervin. Now, the Senator has alluded to the fact that this 
bill and other bills, which undertake to make threats a basis for 
criminal prosecutions or a basis for civil actions constitutes an in- 
fringement upon the right of freedom of speech. I would like to 
invite the Senator’s attention in this connection to section 603 of S. 
810, which makes it a basis for civil action against any individual or 
group or association of persons to threaten to deprive any person of 
any right guaranteed by the 14th amendment of the Constitution. 
Does the Senator think that any layman in the United States would 
be capable of knowing all of the rights that are guaranteed by the 
14th amendment ¢ 

Senator Tuurmonp. If any what would be? 

Senator Ervin. Any layman. 

Senator THurMonpD. I didn’t catch that word. 

Senator Ervin. Any layman, anybody except the most profound 
legalscholar. 1s a threat anything but some words spoken ? 

Senator TuurMonpD. No doubt there are many lawyers who do not 
know the extent of the 14th amendment. Furthermore, in my opinion, 
if this provision of S. 810 should be adopted it would be a violation of 
the first amendment and would tend to jeopardize the constitutional 
provision that guaranteed that right to the people. 

Senator Ervin. Now, as a matter of fact, the Senator knows that 
under the equal protection of the laws clause alone, if you subdivide 
what it does into all of the legal classifications there could be several 
thousands of different kinds of lawsuits by individuals? 

Senator THurMonb. Yes; it certainly would. 

Senator Ervin. When the civil rights bill was up in 1957, I pointed 
out that it took some 250 pages in one lawbook merely to state in 
summary fashion the different kinds of cases arising under the equal 
protection of the laws clause. Does the Senator not recall that ? 

Senator ‘TiurMoND. I remember the able presentation by the Sena- 
tor at that time, and I think that his presentation was soundly based 
on the Constitution and the law. 

Senator Ervin. And under this section 603 of the bill we are dis- 
cussing a person could be subject to a suit at the hands of the Attorney 
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General for any words that he might say that might be construed by 
anybody as a threat in reference to hundreds and hundreds of rights, 

Senator THurmonp. The Senator is correct. 

Senator Ervin. Can you imagine any more dangerous kind of Fed. 
eral legislation to go on the Federal statute books ? 

Senator TuHurmonp. I think it is vicious and despicable. 

Senator Ervin. Now, the Senator lives in a southern State, which 
has a very large colored population. 

Senator THurmMonp. About 40 percent. 

Senator Ervin. I will ask the Senator from his experience with the 
race question in his State if he does not agree with me that the only 
basis upon which any satisfactory solution of racial problems can be 
found is that of mutual respect and good will and tolerance by people 
in the communities where people live # 

Senator THurmonp. I agree with the Senator. In my State the 
Negro people and the white people have a mutual respect for each 
other. Their race relations have been splendid, and only until this 
agitation, chiefly with the desegregation decision of 1954, has there 
been any untowardness at all in race relations. 

Senator Ervin. I believe the Senator is familiar with Durham, 
N.C., where we have banks owned and operated by colored people, 
and the largest insurance company in the world operated by colored 
people. We have colored people in Winston-Salem enjoying a public 
franchise of transportation in the city. We have five very fine State. 
supported colored colleges staffed by colored presidents and faculties, 
and we employ in North Carolina at least 1,500 more school principals 
and schoolteachers of the colored race to teach in our public schools 
than the States of Illinois, Indiana, Ohio, Pennsylvania, New Jersey, 
New York, plus the six New England States combined employ in their 
public schools, although their colored population is 314 times that of 
our State. 

Senator THurmonp. I am sure the Senator is correct, and I have 
been told that the relations in his State have been splendid, certainly 
up until the time that this recent agitation began. 

Senator Ervin. Fortunately, I would say they still are. While! 
don’t want to get into an argument on the subject, I believe we have 
the finest people, both colored and white in North Carolina to be 
found in the Union. 

Senator THurmonp. In North and South Carolina. 

I might add that in my State the school buildings are modern, and 
the buildings for the Negro children are as good or better than those 
for the white children. The teachers are paid on the same basis. We 
know of no discontent down there or no unhappiness. The agitation 
is coming from other places, chiefly inspired by the NAACP, which 
in some cases has paid parents of children to institute suits. 

Senator Ervin. I thank you, Senator. 

Senator O’Manoney. Senator Carroll. 

Senator Carroty. Mr. Chairman, I will limit myself to just a few 
questions because of the lateness of the hour. 

May I say to my friend, Senator Thurmond, and to my friend, Sen- 
ator. Ervin, of North Carolina, that my questions are not directed at 
either North or South Carolina where according to your testimony 
you have this fine relationship, and mutual respect and admiration 
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between the races. Rather, I should like to direct my questions to one 
or two points. Let's assume that in another section of America, in 
another State, American citizens are being denied the right to vote 
and in substantial numbers, the right to participate in Federal elec- 
tions. Do you think that in those States the Federal Government 
under the Constitution has a responsibility to see that the constitu- 
tional rights of those American citizens are protected ? 

Senator Tur MOND. I believe in people everywhere having the 
right to vote, and in my State the Negroes, all who are qualified, are 
entitled to vote, and they do vote, and I recall the large Negro news- 
paper published in Columbia, S.C .. a few years ago bragging about 
how a certain man was defeated for Senator by the Negroes , and 
about the influence that they wield in politics. 

There are Federal laws on the subject to protect the right of elec- 
tions, to protect the right to vote in Federal elections. There are 
State laws to protect the right. I see no need for any further laws 
from my experience. Has it been called to the Senator’s attention 
that anybody is being denied the right to vote in places to justify 
Federal intervention ? 

Senator Carrot. Do you approve of the existing law that permits 
the Attorney General to intervene in the right-to- vote cases ? 

Senator ‘Tuurmonp. I think the Federal laws on the subject are 
sufficient to accomplish voting in Federal elections. I do not think 
the Federal Government, of course, should intervene, and I am sure 
the distinguished Senator would not think so in regard to State 
elections. 

Senator Carroti. I am not sure I understood your answer. Do 
you feel that the present laws affecting voting rights should be 
repealed ? 

Senator Tuurmonp. I have not advocated repealing any Federal 
laws. I am opposing these so-called punitive bills here known as 
civil rights. 

Senator Carroti. As a matter of fact, to be practical, we can fore- 
cast that there is not going to be much change in civil rights legis- 
lation. Perhaps there will be some change but not much. 

Senator THurmMonpb. Senator, I believe that if you and the other 
people who are asking these questions would come South for your- 
selves and visit down there and know our people and see the splendid 
relations existing between the white and Negro people, that your 
views would change entirely. I believe you would get a new per- 
spective of the matter that you do not now have. 

Senator Carrott. Do you think my views would change if I learned, 
as I learned in a Feder ‘al court decision, for example, that in a Louis- 
lana parish of over 40,000 people, not one colored person of 13,912 
people was permitted to register and vote? Do you think that would 
convince me that we shouldn’t have some protection for constitutional 
rights that need protection ? 

Senator Trurmonp. I don’t know what the situation is in Louisana. 
Tam sure the Senators from that State could give you the facts about 
the matter down there, but I do know what they are in South Carolina. 

Senator Carroty. I am not speaking of South Carolina, and I say 
tothe Senator that the problem is much broader than South Carolina. 
Itis much broader than North Carolina. 
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Senator THurmonp. There may be some isolated instances in which 
some people at times have not been treated just right, and that occurs 
not only in one field but maybe in another field, but generally it jg 
just a matter of a brief time until those things are corrected because 
the strongest law is public opinion, and public opinion, I believe, wil] 
prevail and public opinion will not condone wrongdoing for any 
great length of time. 

Senator Carro.. May I cite another “isolated instance”? There 
is the case that has recently developed in Alabama. The Civil Rights 
Commission went to Macon County to examine some voting records, 
The registrars resigned rather than produce them. The sheriff seized 
the voting records, ‘and the State precluded examination of them. The 
Commission had to go into a Federal court to try to enforce, through 
the Attorney General, the rights that we gave them in 1957. Do 
you think that is an isolated instance brought on by agitation when 
the Commission was trying to study just one simple thing—the ques. 
tion of the right to vote? 

Senator THURMOND. Well, Senator, because of the race relations 
question that has arisen in the last few years, brought about chiefly 
by the desegregation decision of 1954, in some places tensions have 
risen and people have felt very strongly about this matter, and in 
some cases they have gone further than they ordinarily would have 
gone. 

Now, in that particular case, I don’t know all the facts, but it is 
possible that the State officials resented Federal intervention, and 
they were contesting evidently their rights in the court and the court 
will adjudicate the situation. 

Senator Carrot. I call the Senator’s attention to the fact that the 
situation that I referred to in the parish of Louisiana existed before 
the desegregation decision of 1954. It is instances such as these 
arsing over ‘the years in many fields, including voting and education, 
that gave rise to the Brown decision. In my opinion it is wholly 
unjust to say that it was the decision which gave rise to these cases, 
It was the many, many cases of discrimination and unfairness over 
many years that culminated in the desegregation decision of 1954, 
I wish to stick to the principal issues, however, and I don’t want to 
get involved in a general discussion. 

Senator Taurmonp. On that one point, I would like to say this— 

Senator Carroii. On that one question, the right to vote. 

Senator Tuurmonp. Before you leave that question, T want to say 
this, although the Court held there that segregation itself was dis- 
crimination, I simply want to say this, that. where there is equality, 
how can there be discrimination? How can equality be discrimina- 
tion? Therefore, I think that the soundness of the decisions which 
have been on the books for so many long years, as the distinguished 
Senator from North Carolina stated, from possibly since 1840, whose 
Pope that we think are sound, cannot be questioned. We sincerely 

ope that this decision eventually will be reversed. We don’t think it 
is sound law. We think the matter of education in schools is a matter 
for each State. The word “education” is not even mentioned in the 
Constitution. That field is reserved to the States, and we think there 
is where it ought to be. 
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Senator Carroiy. Senator, how can there be equality of oppor- 
tunity and equality of citizenship when American people are denied 
the right to vote? 

Senator TuHurmMonpb. Well, in my opinion, there are only isolated 
instances, if any, along that line, and I am sure that the opinion in 
each State will shortly correct them, and I think it is a great mis- 
take to have Federal interference over a thing of that kind when 
the jurisdiction belongs in the State. As I said, you have Federal 
jaws now to handle the situation in Federal elections, and the State 
jaws ought to be able to handle it in State elections. 

Senator Carrouu. That is all, Mr. Chairman. 

Senator O’Manonry. Senator Ervin. 

Senator Ervin. I ask the Senator if there are not now and have been 
for many years upon the Federal statute books statutes making it a 
criminal offense wrongfully to deny any man the right to vote for 
presidential electors, or Senators or Congressmen, and if the proper 
method of enforcing those laws would not be for the Department of 
Justice in any proper case to bring criminal indictments against 
them ? 

Senator THurmonp. The Senator is correct. 

Senator Ervin. And that has been the orthodox way since the 
foundation of this Nation for enforcing rights of that kind, has it 
not ? 

Senator THurmonp. I agree wholeheartedly with what the Senator 
said. 

Senator Ervin. I think what the Senator from South Carolina 
and myself believe is that the Department of Justice ought to enforce 
these laws in the ways they have always been enforced, and that Con- 
gress ought not in its zeal, however honest its zeal may be, emulate 
the example of Sampson and tear down the temple of our system of 
government and system of laws because of some comparatively iso- 
lated cases of wrongdoing. 

Senator THurmonp. I heartily agree with the Senator. I think we 
have got the greatest Government in the world. It is more or less a 
compound Republic. We have a separation of powers between the 
legislative, executive, and judicial. The legislative makes the laws, the 
executive enforces the laws, and the judicial interprets the laws. Then 
we have a division of power between the Federal Government and the 
States, and if we will observe the Constitution as written, and what 
our forefather had in mind, we wouldn’t be having all of the trouble 
weare having today. 

Senator Ervin. Now, Senator, this matter should be left up to the 
States. I agree with that. When the civil rights bill was up before 
the committee 2 years ago, the then Attorney General of the United 
States came before the committee and cited alleged deprivations of 
yoting rights in 3 precincts of North Carolina out of over 2,200 as 
evidence of the necessity of passing a law for the Federal Government 
to take charge of the situation. I didn’t know it at the time, but I 
found out a few days later, that all of those three instances he talked 
about occurred in the previous May, and that they were called to the 
attention of the North Carolina State Board of Elections within the 
same month, and that the North Carolina State Board of Elections 
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corrected the situation in each instance in time for those alleged] 
deprived of their rights to register to vote and exercise those rights, 
Yet, the then Attorney General, the man occupying the lofty position 
of the Attorney General of the United States, came and cited those 
things. When I asked him by letter whether my information from the 
State board of elections was correct, he replied through a subordinate 
that he didn’t know. Well, he ought to have known, because it was his 
duty to have prosecuted those cases if the complaints hadn’t been cor. 
rected. His testimony left the inference that the FBI went down 
there to investigate and found that these instances occurred and never 
returned to find out whether they had or had not been corrected. A 
man occupying as high a status as the Attorney General of the United 
States should not come before a committee and cite malpractices in 
3 precincts out of 2,200, and then never bother to find out whether they 
had been corrected by State action, as they had been corrected. 

Senator Tuurmonp. I heartily agree with the Senator. To have 
violations in only 3 places out of 2,200 is a rather a remarkable record, 
and, of course, there are liable to be some violations, as I just explained 
to the distinguished Senator from Colorado, anywhere at times, but I 
am sure the good people of the State will correct those matters when 
they are called to their attention. 

enator Ervrn. I saw where same protest has been made on behalf 
of Puerto Ricans on New York City some time ago appealing to the 
Civil Rights Commission. 

Senator TuHurmonp. I don’t think it will be too long before all of 
the Indians are voting in this country. It seems that they are citizens 
and will eventually vote, too, and ought to have the right to vote. 

Senator O’Manoney. The committee is indebted to you, Senator, 
for your testimony this morning. 

(The complete text of Senator Thurmond’s statement is as follows:) 


STATEMENT OF SENATOR STROM THURMOND 


Mr. Chairman and members of the committee, I wish to comment in detail on 
the lack of merit of each of the so-called civil rights proposals under considera- 
tion by your committee. I shall address myself to the detailed provisions, sub- 
ject by subject. First, however, I would like to comment briefly on the philosophy 
which apparently breeds such proposals. 

The philosophy of which I shall speak is responsible for all of the bills on this 
subject, directly or indirectly, but is most evident in the provisions of S. 810. 
This proposal is extreme. It is punitive. It is flagrantly abusive. It is pal- 
pably and viciously antisouthern. It would, in effect, treat the South as a con- 
quered province, to be ruled over, insofar as race relations are concerned, by a 
ezar in the person of the Attorney General of the United States. It is, in every 
respect, a “conquered province bill.” 

That the bill has this sweeping purpose is not surprising to me, in view of the 
curious attitude exhibited toward the South by those who adhere to the philoso- 
phy which bred it. On occasions, I have heard those enslaved to this philosophy, 
when speaking with regard to the South’s effort to turn aside, or at least to 
soften, some of the more extreme legislative blows aimed at it, remark, some 
what ruefully, that they sometimes wonder just which side did win the Civil War. 
Such a remark, spoken in a serious manner, reflects, I repeat, a curious attitude— 
an attitude which seems to be that the North, having been victorious in war, 
should by right, or might, have a free hand to work its will on the South: and 
that there is something altogether unreasonable, almost outrageous, or shock- 
ing—about the South actively offering any objections. There would seem to be 
almost a sort of resentment that the South should offer any resistance at all to 
northern efforts to remake the South or to write new laws for it. 
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This strange attitude toward the South—which has become increasingly 
noticeable on the part, not only of certain political figures, but of various editors, 
authors, professors, and national labor leaders, is reminiscent of the attitude 
which prevailed in the North after the War Between the States and even long 
after Reconstruction. 

This attitude on the part of the North was very ably described by a southern 
scholar, Frank Lawrence Owsley, who wrote on the subject nearly three decades 
ago. Mr. Owsley wrote, and I quote: 

“After the South had been conquered by war and * * * impoverished by peace, 
there still appeared to remain something which made the South different—some- 
thing intangible, incomprehensible, in the realm of the:spirit. That, too, must be 
invaded and destroyed; so there commenced a second war of conquest, the con- 
quest of the southern mind, calculated to remake every southern opinion, to im- 
pose the northern way of life and thought upon the South, write “error” across 
the pages of southern history which were out of keeping with the northern 
legend, and set the rising and unborn generations upon stools of everlasting 
repentance. Francis Wayland, former president of Brown University, regarded 
the South as ‘the new missionary ground for the national school teacher,’ and 
President Hill, of Harvard, looked forward to the task for the North ‘of spread- 
ing knowledge and culture over the regions that sat in darkness’.” 

Wayland and Hill, of course, dealt with what might be called the educational 
and cultural front. Their counterparts on the political and governmental front 
were Thaddeus Stevens of Pennsylvania and Charles Sumner of Massachusetts; 
and the theoretical rationalization of the line of thinking—or of malice—on 
which Stevens and Sumner operated, in dealing with the South, is known as the 
conquered province theory. In essence, this theory held that the South, having 
been defeated in war, was a “conquered province,” to be dealt with by the victo- 
rious North as the North saw fit. 

The whole curious attitude toward the South reflects, it seems to me, some- 
thing of this same attitude of treating the South as a conquered province. Cer- 
tainly this bill, emphasizing as it does the forcible integration of southern schools, 
proceeds upon that theory. Certainly, beyond any possible dispute, this bill 
makes a mockery of the fundamental and once cherished principle, apparently 
now discarded from our governmental system of “government by the consent of 
the governed.” 

Speaking of this idea of “consent of the governed,” I sometimes wonder if it 
has ever occurred to those Senators and others who are constantly proposing new 
methods of integrating southern schools that the people of each and every one 
of the Southern States could, at any time they should so wish, either through 
their legislatures or through amendment of their State constitutions, abolish 
segregation of the races in any sphere of activity controlled by their State. I 
further wonder if it occurs to the Senators that the reason why these States 
have not taken this action is that the overwhelming majority of the people of 
these States do not wish to take such action. I further wonder if it occurs to 
the Senators that, whatever may be the opinion of the majority of the people of 
the North as to integration, to force the integration of southern schools in the 
face of the obvious and manifest opposition of the overwhelming majority of the 
southern people, is the very negation of the principle of “government by consent 
of the governed.” 

The philosophy, which breeds a conquered province bill, is a disgrace to our 
country’s heritage. No such attitude has reared its ugly head after any other 
war in which we have engaged. Our attitude toward the Axis Powers following 
World War II was magnanimous. Yet, the conquered province bill is the off- 
spring of the same philosophy which prompts Russia’s treatment of its East 
European conquests and which we heartily—and correctly—condemn and de- 
plore. Is the outgrowth of this philosophy any less despicable when evidenced 
in our own land? It would not be remiss to apply the words of the third verse of 
the seventh chapter of St. Matthew, “And why beholdest thou the mote that is in 
thy brother’s eye, but considerest not the beam that is in thine own eye?” I 
sincerely hope that objectivity and reason will triumph over the philosophy which 
bred this conquered province bill, for only this mother philosophy can nurture 
the offspring, and without this philosophy the bill will die as it justly deserves. 

I turn now to the lack of merit of the various proposals. Two of the proposals 
pending before the committee, specifically title I of S. 810, and S. 958, provide 
in varying degree for the endorsement by Congress of the Supreme Court’s de- 
Segregation decisions. 
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I will not discuss the demerits of those decisions beyond saying that they ignore 
the existence of the 10th amendment to the Constitution, the doctrine of stare 
decisis, and the wisdom of all previous Courts; they are based solely on erro. 
neous sociological theories rather than law, and they are a living exemplification 
of the lack of judicial restraint which has characterized the present Court. [| 
would address myself, rather, to the foreseeable effects of a congressional ep. 
dorsement of these decisions. 

The endorsement by Congress of a Court decision would, in the first place, con. 
stitute an invasion by the legislative branch of the functions of the judicia] 
branch of our Government. Is this to set the precedent for Congress to express 
its approval or disapproval of each controversial decision of the Court? If we are 
indeed to so intermingle the functions of the legislative and judicial branches, | 
suggest that the committee is remiss for not already entering into a study to 
express congressional opinion on the cases mentioned and referred to last falj 
by the State supreme court justices in their report on the recent decisions of the 
Supreme Court, and also the pronouncements on internal security decisions issued 
recently by the American Bar Association. 

Obviously, this endorsement has no purpose except to heap coals on the fires 
of divisiveness created by the decisions. It is an effort to add insult to injury, 
and to insure that the tremendous setback to race relations is magnified and 
perpetuated. It is an effort to commit the Congress, once and for all, to a course 
of punitive and arbitrary action, devoid of reason and understanding. This pro- 
posal has no constructive purpose; it seeks not a solution of the problem, but 
rather a compounding of the problem. 

In this regard, I would digress for a moment. The thought has occurred to 
me that history is repeating itself. At the time of the Civil War, and subse. 
quently during Reconstruction, many elements promoted the belief, to a large 
extent successsfully, that the cause of that war was the issue of slavery. Slay. 
ery was played up as an emotional issue, and while it was a contributing factor, 
the basic cause of the war lay in the economic field. I believe it is somewhat anal- 
ogous that the recent sudden outburst of righteous indignation over segrega- 
tion in the South just happens to coincide with the emergence of a rapid indus. 
trialization of the South, perhaps to the economic disadvantage of other see. 
tions of the country. 

This endorsement is the most basic issue in the proposals before the com- 
mittee, for the action on this issue will decide whether the hate-dominated con- 
quered province philosophy, or reason and judgment, is to control. 

I turn now to the subiect of titles II and III of 8S. 810 and S. 958, which would 
authorize Federal financial assistance to schools which desegregate, and also 
put tighter reins on aid to schools in federally impacted areas. I realize that 
S. 958 is not technically before this committee, having been referred, and I be 
lieve correctly, to the Committee on Labor and Public Welfare. The provisions of 
titles II and III of S. 810 cover the same subject, albeit more expensively, and 
it occurs to me that this portion of the bill S. 810, is equally within the jurisdic- 
tion of the Labor and Public Welfare Committee. Since these provisions of 8. 81 
are part and parcel of the bill under consideration by this committee, I shall ad- 
dress myself to them, and my remarks are also applicable to the provisions of 
S. 958. The fact that I comment on the proposals in no way alters my conclu 
sion as to this committee’s jurisdiction. 

Essentially, these proposals embody the concept that the apparently prevailing 
god—money—shall be utilized to bring the South to forsake its principles. It is 
apparently based on the belief that bribery will accomplish what force and bay- 
onets failed to secure. 

I have long suspected that the descriptions of our foreign policy as “dollar di- 
plomacy” were more truth than fiction. Having failed in foreign relations, dol- 
lar diplomacy would now be applied to race relations. There has long been a 
hint of bribery in the Federal programs, which have accomplished the surren- 
der of invaluable individual rights with a sugar coating of Federal grants, but 
the bribe offer appears in this proposal unveiled and naked, clearly recognizable 
in its most despicable form. 

T think it is fitting that this proposal comes at a time when the financial con- 
dition of the United States is so embarrassed that the bribes would have to be 
borrowed before being offered. I am reminded of the words of John Ruskin, that 
“Borrowers are nearly always ill-spenders, and it is with lent money that all 
evil is mainly done, and all unjust war protracted.” 

Titles ITV and V of S. 810 anparently recognize that the bribery proposed in 
earlier provisions of the bill will not seduce the southern people, for it provides 











interest 
would fF 
ent ina 
eral bu 
cational 
other fa 
folly, m 
Titles 
tional F 
United | 
the equi 
everyon 
Sectio 
civil rig 
at Gove: 
Have 
ual can 
questior 
the time 
Why the 
that it \ 
ery for. 
has bee! 
mented 
is suffer 
govern 
barratry 
Sectio 
in Fedex 
desegreg 
The / 
individu 
officials. 
to deal « 
their du: 
officials | 
were th 
protecti 
be less s 
able, for 
the cons 
enforcen 
This p 
of its sh 
subjecte. 
stituents 
provide ? 
from rer 
are but : 
the knoy 
there ar 
dentally’ 
adversar 





lic- 
R10 
ad- 
: of 


‘ing 
t is 
ay- 


dol- 
m a 
ren- 
but 
able 


o be 
that 
t all 


d in 
‘ides 


CIVIL RIGHTS—1959 63 


that should the money bait fail—and I assure you it would—there would be a 
return to force. 

Education, in all aspects, would be turned over to the Federal Government, and 
administered by the Department of Health, Education, and Welfare. The tool 

proposed to be utilized to accomplish this unconstitutional step is the so-called 
taesegregation plan.” It would have the Secretary of HEW proceed as far as 

ible by use of intimidation and threats, and to complete the process with a 
court injunction. 

While the demerits of this proposal are almost unlimited, the destruction of 
education itself looms largest. I recall the hearings last year before the Sen- 
ate Committee on Labor and Public Welfare on the National Defense Education 
Act. If there was one point upon which almost all witnesses, from every field, 
agreed, it was the essentiality of local control of the schools. To be sure, there 
were differences on how to maintain local control, and even to increase local 
interest, but from all came the admonition that without local control, education 
would perish. It should be obvious, then, that the death of education is inher- 
ent in any proposal, such as this, which would give control of education to a Fed- 
eral bureaucrat. There is difficulty enough in attempting to maintain our edu- 
cational process at a level on which we can survive the threat of communism and 
other false ideologies. To sound the death knell of education would surely be a 
folly, most aptly described as “cutting off your nose to spite your face.” 

Titles VI and VII of S. 810 can most accurately be summarized as the “Na- 
tional Police State” proposals. They would crown the Attorney General of the 
United States as czar. The stature of this official, as proposed here, would be 
the equivalent to that of “1984's” “Big Brother,’ who would be the caretaker of 
everyone’s rights. 

Section 601 would give the Attorney General the power to bring so-called 
civil rights suits on behalf of individuals or groups and prosecute these suits 
at Government expense. 

Have the laws of our country degenerated to such an extent that an individ- 
ual can no longer bring legal actions to protect himself? Some may answer that 
question in the affirmative, but the negative answer was practically unanimous at 
the time it was asked in regard to the victims of labor violence and bossism. 
Why the about face? Traditionally, we have relied on the democratic philosophy 
that it was the duty of Government to provide only the opportunity and machin- 
ery for our citizen to protect himself—and I might add, our historical approach 
has been successful. Such a benevolent attitude, as is proposed to be imple- 
mented here, could only stem from a belief that basically, the American citizen 
is suffering from disabilities that go to the very heart of the soundness of self- 
government. It smacks of the instigation of officious intermeddlers and even 
barratry itself. 

Section 602 of S. 810 would authorize the Attorney General to seek injunctions 
in Federal courts to prevent interference with officials who were proceeding with 
desegregation. 

The Attorney General would be crowned, not only as the protector of the 
individual, but as the champion and protector of Federal, State, and local 
officials. The Federal Government already has sufficient statutes on the books 
to deal effectively with anyone who interferes with Federal officers performing 
their duties, although the conclusion that these statutes are unknown to Federal 
officials is strengthened by the recent incident when bayonets of the Armed Forces 
were the first resort. Similarly, the States and local municipalities have laws 
protecting their own officials in the performance of their duties. If the latter 
be less stringent than those of the Federal Government, it is easily understand- 
able, for the laws of the States and local municipalities are more in accord with 
the consent of the governed, and extreme measures are less essential to the 
enforcement of laws which are not so repugnant to the citizenry. 

This provision, section 602 of S. 810, raises some additional questions by virtue 
of its shotgun approach. Would a local official be interfered with if he were 
subjected to recall? Is his retention in office, against the wishes of his con- 
stituents, a part of the protection which Big Brother Attorney General is to 
provide? If the official be appointed, could the appointing authority be enjoined 
from removing this official for failure to adhere to local and State laws? These 
are but a few of the dangers of this proposal. Lest anyone be complacent from 
the knowledge that this measure is aimed at the South, let me remind you that 
there are such things as backfires, ricochets, and just plain misses which “acci- 
dentally” strike bystanders. If you will play with loaded guns to frighten your 
adversaries, don’t be surprised if you get your head blown off. 
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There is another feature of this particular section, which is similar to that 
of S. 955. The provision to which I refer is the part that deals with “threats” 
concerning court desegregation decisions or orders. Section 602 of S. 810 would 
authorize the use of injunctions in this connection, while S. 955 would deal jn 
criminal offenses. They have at least one demerit—and that is an understate 
ment—in common. Both these provisions would abolish the free speech guaran. 
teed by the first amendment to the Constitution, the former through the threat or 
use of the injunction, the latter by threat or use of criminal prosecution. Ip 
neither proposal is there any contingency or condition hinged to either the 
commission of an overt act or the setting of a time certain for committing ap 
act—these being the two dividing lines which have always been utilized to dis. 
tinguish the realm of free speech from punishable trespasses. This reckless 
disregard of constitutionally guaranteed individual liberty is typical of the 
philosophy which spawns these so-called civil rights measures. 

Another part of title VI of S. 810, specifically section 603, is designed to 
negate the operation of State police power. The very appearance of this see. 
tion, composed of one allinclusive 125-word sentence, brings to one’s mind the 
word “camouflage.” If the smokescreen words are brushed aside, there 
emerges a diabolical plot, the deviousness of which can best be illustrated by 
specific example of what is apparently contemplated. For example, this section 
could be employed to prevent a bar association grievance committee from ip. 
vestigating allegations of barratry. It could also be used by Big Brother 
Attorney General to prevent criminal prosecutions based on State statutes or 
local ordinances about which there can be no doubt of validity from a constitv. 
tional or other standpoint. The only favorable aspect of this provision jg 
consistency, for it conforms to the other proposals in this bill by ignoring limita. 
tions on Federal Government jurisdiction as provided in the Constitution, as 
well as being in derogation of the most basic safeguards of individual liberty, 

If, perchance, some might conclude that my characterization of this section 
be in the extreme, consider the language which authorizes the Attorney General 
to seek injunctions, etc., against, (and I quote) “any individual or individuals, 
who under color of any statute, ordinance, regulation, custom, or usage * * * 
deprives or threatens to deprive any person or group of persons, or association 
of persons, of any right guaranteed by the 14th amendment of the Constitp. 
tion * * *.” It is truly a sacrilege to use the word “Constitution” in such a 
context. 

About section 604 of S. 810, I can only say that this would authorize the 
Attorney General, by intervening in lawsuits, to pose as a judicially despised, 
officious intermeddler, in derogation of real-party-in-interest statutes of the 
various States. 

The all-powerfulness of the Big Brother Attorney General is emphasized by 
the provision of title VII of S. 810, which would nullify the laudatory judicial 
principle that all administrative remedies must be exhausted before resorting to 
litigation. 

The next general category of these proposals on which I should like to com- 
ment is that connected with the bombing of schools and residences. Let me say 
initially that I deplore any resort to violence, and bombing is one of the most 
despicable examples of an unforgivable crime. Nevertheless, I oppose each and 
every one of the proposals pending before this committee which deal with this 
question. 

Several approaches are advanced to empower the Federal Bureau of Investi- 
gation with jurisdiction in this field. All of them ignore the fact that this 
particular species of crime, like any other crime, is a local matter, and can be 
most effectively controlled and prevented by local authorities. If the Federal 
police force is given jurisdiction, there will be a strong inclination on the part 
of local authorities to wash their hands of the matter. Responsibility must 
necessarily go had in glove with authority, and separation of the two in the 
field of law enforcement will result in deterioration of its effectiveness. 

S. 188 gives the Federal Bureau of Investigation original jurisdiction of bomb- 
ing cases by use of a statutory presumption that bombings are accomplished 
with explosives transported in interstate commerce. It ignores the constitu 
tional test which has always been applied to statutory presumptions—to wit, 
that they must be based on a succession of circumstances which would reason- 
ably and logically lead to the presumption. This test applies despite the fact 
that a statutory presumption is, by statute, made rebuttable. In fact, the very 
definition of the word “presumption” implies a quality of rebuttability, so that 
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this qualification in the proposal has no material bearing on the question. It 
would be a completely unrealistic stretch of the imagination, falling in the 
category of pure speculation, to presume that for every explosion, the explosive 
used had been transported across State lines. Anyone who has had a course 
jn elementary chemistry is aware that an explosive can be compounded with 
the simplest of materials, available in the raw state within the boundaries of 
almost every State in the Union. For example, one of the most powerful of 
nonatomic explosives is nitroglycerin. This substance, which is a liquid, is 
made by treating glycolic acid with nitric and sulfuric acid. Obviously, nitro- 
gen and sulfur exist in the raw state almost everywhere. Glycolic acid, the 
other component of this explosive, while readily, and usually, produced arti- 
ficially, exists ready made in unripe grapes, and also in the leaves of a common 
plant pest, the Virginia creeper. With these materials, and the instructions 
found in any book on elementary chemistry, anyone can produce an explosion 
of great proportions without any importations. I might add that this illustra- 
tion is not nearly so absurd as is the proposed presumption contained in this 

ill. 

; Can anyone really relieve that the commerce clause of the Constitution can 
be stretched to this point without destroying that document? Why limit the 
jurisdiction of the FBI to crimes where explosives are used? Is there not just 
as much reason to presume that a murder committed with a knife or a gun 
could be related through the weapon to interstate commerce? The logic would 
be much sounder if applied to any crime in which the automobile was used as 
an instrument to flee the scene, or for that matter to get to the scene of the 
crime in the first place. If we adopt this jurisdictional standard, we will have 
erased all distinction as to a crime which comes exclusively within the juris- 
diction of the State. The commerce clause was never intended for use as a 
wedge for criminal jurisdiction. 

With reference to the approach of S. 499, which would make a Federal crime 
of interstate transportation of explosives with knowledge that they are to be 
used for bombings, it is sufficient to say that no conviction would ever result, 
due to the very essential requirement of knowledge of the ultimate use during 
interstate transportation. Its only result would be that described previously, 
which inevitably follows the shift in responsibility for law enforcement. 

The provisions of S. 956, which would create a Federal offense for interstate 
fight to avoid prosecution for bombing, can best be characterized as totally 
unnecessary. There is not one example known to me where a person has avoided 
prosecution for bombing any structure by flight across State lines. There is no 
reason to believe that persons guilty of this crime, to any greater extent that 
persons guilty of other crimes, will flee over State lines to avoid prosecutions 
nor that there is any less likelihood of their return through normal extradition 
procedure. In the absence of a death resulting from an explosion, there is in 
fact less reason to expect interstate flight, than there is in the event of a 
murder or other serious crime, the penalty for which is more severe—often 
death itself. 

The Federal system of government has many advantages, most of which we 
do not fully appreciate, and indeed, to some of which we appear oblivious. The 
advantage of having the machinery, by which our Federal officials are chosen, 
divided, as to control between 49 separate entities is so effective in preventing 
a perpetuation in office of a President, that its importance is often overlooked. 
The necessity for this safeguard can be realized, if one will but consider the 
political history of some of our larger cities. Through effective control of 
the election process, many a political machine has bled a city for years, despite 
the efforts of the citizenry to escape its grasp. Too often such a machine has 
literally died of old age, falling only for lack of continuity from one generation 
to the next. 

It is, therefore, with suspicion, that we should view any proposal for Federal 
authority in the voting process. History is replete with proof that the lust for 
power lies in the most unsuspected man, latent only so long as not the slightest 
opportunity for exercise is offered. An opening wedge is all that a would-be 
tyrant needs to remove him from the would-be class. Just such a wedge in our 
election process is proposed by both S. 957 and title III of S. 499, which would 
give the Attorney General subpena power over election records. The gravity 
of the consequences of giving the executive branch, or any other branch for that 
matter, even slight authority in this field should send sudders down the spine 
of every liberty-loving individual. To tamper with such a basic safeguard as 
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the States’ control of election machinery, is playing with fire, and I sincerely 
trust that in this case we shall avoid the proverbial approach with its painfy) 
lesson. 

I would next like to comment briefly on the proposals of S. 960 and title ]y 
of S. 499, to extend the life of the Civil Rights Commission. I have previously 
stated my convictions at some length with regard to the creation of such q 
body. ‘The idea behind the creation of the Commission is still dangerous, 
Despite the potential dangers, which may yet prove disastrous, the Civil Rights 
Commission itself has so far been somewhat of a joke, because the great flood 
of complaints from the South about civil rights denials, which were so widely 
predicted, somehow failed to materialize. Consequently, the Commission hag 
had little to do. It has thus far been able to concentrate on making as much 
capital as possible out of two isolated cases it dug up in Georgia and Alabama, 
By far the better part of discretion is to let the Commission die. 

There remains one proposal on which I should like to comment. S. 955 proposes 
to set up a Federal Conciliation Service, which would provide the same service 
in local race disputes that labor mediators provide in strike situations. 

Now this is indeed a novel approach to the civil rights question. It reflects 
a line of thinking, a mistaken notion, which is prevalent among so-called lip. 
erals—a line of thinking, the fallacy of which ought to be obvious, I should 
think, to anyone who has had an opportunity to observe the racial situation as 
it actually exists in the South. 

The uninformed so-called liberals refer to what they call the deteriorating 
race-relations situation in the South and call for Federal law and Federa] 
action to remedy the situation. The impression sought to be conveyed is that, 
somehow, left alone and of its own accord, the status of race relations in the 
South has reached a terrible and serious pass, with the white and colored races 
lined up solidly in mutual opposition, with actual conflict imminent; and that, 
in order ot save the situation and promote healthy race relations, positive action 
by the Federal Government is imperative. 

Now, Mr. Chairman, anyone who has been familiar with the South knows 
that, left alone, the racial situation actually was very harmonious, very peace 
ful. Prior to 1954, certainly, probably nowhere else in the world, where two 
such different races inhabit the same territory in large numbers, have race 
relations been so peaceful and so harmonious. What deterioration has o. 
curred since then, has been, certainly not an indication of any need of Federal 
action, but rather, the result of Federal action and Federal interference in 
the field of race relations—especially the Supreme Court's school desegregation 
decision of 1954. 

But even though the past 4 years have seen some grave developments in the 
South, it should be emphasized that there is no such state of conflict between 
the white southerner and the Negro as the liberals seem to imagine. To the 
contrary, relations between the two races in the South are still good, by and 
large, and let us hope they remain so. Where in the South can one find what 
ean properly be called a racial dispute? Where in the South are the white 
people and the colored people arrayed against each other? 

The southern Negro is not fighting the southern white man. The white people 
of the South are not fighting the southern Negro. We are fighting a vicious, 
white-led pressure group known as the National Association for the Advance 
ment of Colored People, and we are fighting a usurping, power-mad Federal 
Government which is backing the NAACP down the line. Now, even thongh 
conflicting views on race, and conflicting theories about race relations may be 
involved, this fight between the South, on the one hand, and the NAACP 
and the Federal Government, on the other, can in no sense be termed a racial 
dispute. Oh, to be sure, the NAACP, in violation of all the ancient legal tradi- 
tions against barratry, makes use of handfuls of Negro children here and there 
as stooges; but to indict the whole southern Negro people for this would be 
gravely wrong. To call these NAACP-inspired situations racial disputes, im- 
plying that the white people and the colored people involved are fighting each 
other as groups, is to do a grave injustice to the southern Negro, to the southern 
white man, and to the truth. 

Thus a Federal Conciliation Commission, set up to mediate local racial 
disputes in the South, would be about the most superfluous, the most totally 
unnecessary, agency anyone could think of. 

Now it is true that in New York City, in Buffalo, in Philadelphia, in Chicago, 
and in some other cities in northern States, there do exist situations which can 
truly be termed racial disputes; and it is possible that a Federal Conciliation 
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Commission, such as that proposed by the Senator from Texas, might find some 
yaluable work to do in those localities. However, being a believer in con- 
stitutional government, States rights and States responsibilities, I am firmly 
opposed to the creation of any such Federal Commission. It is up to the State 
of New York, the State of Pennsylvania, the State of Illinois, and whatever 
other northern States are troubled by racial disorders, to handle these situa- 
tions; and I am confident that these States are perfectly capable of doing so, 
just as our Southern States are likewise capable of running their own affairs. 

So much for specific proposals, but I would like to make a few general ob- 
servations in closing. 

Since the end of the Civil War, our country has survived many serious crises, 
including two global wars, a great depression and we are now engaged in a life- 
and-death struggle with the godless forces of communism. During these crises, 
our citizens from all parts of the country have shown an amazing ability to 
work together, and when necessary sacrifice together, for the common good of 
the country. No country has ever come so far toward harmony after such a 
long, bitter war between its own peoples. The South has borne the brunt of 
Reconstruction, which enlightened persons consider to be the severest blight 
on our history by far. At the same time the South has made great strides in 
dealing with the problems wrought by Reconstruction—principally poverty, 
which in itself strained race relations. 

In the last few years, there has been an astounding growth of the philosophy 
which bred Reconstruction, and which has culminated in the conquered-prov- 
ince bill before this committee. It is not a philosophy embraced by a majority 
of people in any major section of the country. It is the philosophy embraced 
and vociferously espoused by a minority of a few minority groups. The ad- 
herents of this philosophy would exploit by exaggerations the humanitarian in- 
stincts of the Members of this body, among others. If, through appeal to emo- 
tions, they can gain their end, it is of no consequence to them, if, in the process, 
they sacrifice the most basic assets of our republican form of government and 
seduce our people to acts to which even the Communists would exhibit 
scruples. 

It is my sincere belief that the majority of the members of this committee, 
the Senate, and Congress itself, in the inner recesses of their own judgment, 
know and believe that the enactment of the measures pending before this com- 
mittee today is not in the best interest of the country; but on the contrary, the 
enactment of such measures will actually aggravate the very problems they 
ostensibly seek to solve. 

At the same time, I am aware of the force of practical politics. In all too 
many instances, the adherents of the conquered-province philosophy can control 
the balance of power in a given electorate. 

In seeking objectivity, and the proper course to follow on the consideration 
of this question, I commend to each member of the committee, and indeed to 
each Senator and Member of Congress, the words of one of the earliest and 
stanchest of America’s foreign friends, Edmund Burke, who stated to his Brit- 
ish constituents, on November 3, 1774, and I quote: 

“Your representative owes you, not his industry only, but his judgment; and 
he betrays instead of serving you if he sacrifices it to your opinion.” 

Thank you for your attention. 


Senator O’Manoney. Now, when the subcommittee recesses, it will 
be until tomorrow morning at 10 a.m. in this room, when the wit- 
nesses will be, if time permits, Hon. Paul H. Douglas, U.S. Senator 
from Illinois; Hon. Joseph S. Clark, U.S. Senator from Pennsyl- 
vania; Hon. Pat McNamara, U.S. Senator from Michigan; Hon. 
Philip A. Hart, U.S. Senator from Michigan; and Hon. Kenneth B. 
Keating, U.S. Senator from New York. 

The subcommittee will now stand in recess until 10 o’clock tomor- 
row morning. 

(Thereupon, at 1 p.m., the subcommittee took a recess until 10 
a.m. Thursday, March 19, 1959.) 
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THURSDAY, MARCH 19, 1959 


U.S. Senate, 
SUBCOMMITTEE ON ConsTITUTIONAL RicHtTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 1202, 
New Senate Office Building, Hon. Joseph C. O’Mahoney (acting 
chairman) presiding. 

Present : Senators O’Mahoney, Ervin, and Carroll. 

Also present: Charles H. Slayman, Jr., chief counsel and staff 
director, and J. Delmas Escoe, assistant counsel. 

Senator O’Manonry. The committee will come to order and we will 

roceed with the testimony of the first witness this morning, Senator 
Buagins of Illinois, author of one of the bills before this committee, 
§.810. It has already been entered into the record. Senator Douglas. 


STATEMENT OF HON. PAUL H. DOUGLAS, U.S. SENATOR FROM 
ILLINOIS 


Senator Doveias. Mr. Chairman and colleagues of the committee, 
I want to thank you for the courtesy which you have shown me in 
inviting me to appear before you this morning. I appear here in 
support of S. 810, a bill to give effect to the constitutional right of 
American children under the 14th amendment to equal opportunity 
in desegregated schooling, and to help provide for every American 
the equal protection of the laws, regardless of race, color, religion, 
or national origin. 

Sixteen other Senators, from both parties, have joined me in spon- 
soring this measure. They include, in addition to the distinguished 
chairman of this subcommittee, Senator Hennings, the following: 
Senator Humphrey, Senator Case of New Jersey, Senator Morse, 
Senator Javits, Senator Clark, Senator Neuberger, Senator McNa- 
mara, Senator Allott, Senator Proxmire, Senator Pastore, Senator 
Beall, Senator Carroll, Senator Hart, Senator McCarthy, and Senator 
Dodd. 

Thirteen Members of the House of Representatives, including the 
able chairman of the House Judiciary Committee, Mr. Celler, have 
introduced companion or closely related bills. 

I believe I can speak for al] these sponsors when I say that this 
bill, S. 810, seeks in a reasonable, constructive, and effective way to 
meet the most serious challenge to constitutional rights in American 
life today—the denials of equal opportunity in public education be- 
cause of race. 

We mee your committee will agree, after its study, that legislation 

‘ect to the guarantees of equal protection of the laws is most 
urgently needed. 
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These rights are rooted, as we know, in the 14th amendment, ap 
amendment which has all too often been forgotten or ignored. This 
historic section of our charter of freedom was born out of the agony 
and sacrifice of a heroic struggle. It proclaimed that all who were 
born or naturalized in our country were citizens both of the United 
States and of the State in which they lived. Former slaves and their 
descendants, with others, were thus made full-fledged citizens, with 
full civil rights. States were enjoined from denying to any persons 
within their jurisdiction the equal protection of the laws. And Cop. 
gress was expressly authorized to enforce the amendment by ap. 
propriate legislation. 

These protections against the denial of equal justice are therefore 
an integral part of the Constitution, which all public officials when 
they take office have sworn to uphold and which the Constitution it. 
self, in article VI, declares to be the “Supreme Law of the Land.” 

It was these rights established in the 14th amendment, which the 
Supreme Court in 1954 clarified and applied in its ruling that racial 
segregation in public education is inherently unequal, is a denial of 
equal protection of the laws and violates the Pailin The 
Court’s decree in 1955 to give effect to this ruling allowed some latitude 
in the period of time and in the means employed to make the trangi- 
tion to desegregated schooling, but provided that the action in this 
direction be undertaken in good faith and “with all deliberate speed,” 

Since the promises of the 14th amendment and of the Court’s clear 
interpretation of it are still only a mirage for millions of our chil. 
dren, we have introduced S. 810 to help give substance to hope, to 
make real for every citizen the American dream of equal justice. 

By this bill the Congress and the executive branch may at long last 
be ranged alongside the Supreme Court in accepting the legal and 
moral responsibility for upholding these constitutional rights. 

We may thus clearly demonstrate that we do not intend to leave it 
to the courts alone to discharge our duties under the Constitution. 

And by providing Government with the tools of technical, financial, 
and legal assistance, we shall no longer leave the sole burden of initiat- 
ing the moves to sustain the constitutional right to desegregated edv- 
cation upon the shoulders of relatively poor and weak and increasingly 
hard-pressed individuals, in the face of hostile threats and seemingly 
implacable local resistance. 

Further recognizing the deep roots of a contrary custom and prae- 
tice, this bill proposes that the transition to compliance with the law 
be assisted in a reasonable, conciliatory, and affirmative manner, and 
with a maximum of cooperation and agreement between Federal and 


local governments. It emphasizes assistance and prevention, not | 


penalties and restrictions. There is no criminal] section in it. 


It is a measure under which persons of good will, in Government and | 
out, can work together to resolve a controversy that for many years 
has produced bitterness and despair, It is a means of enhancing ott | 


strength and dignity here at home and our honor and prestige through- 
out the world. 

The need for this legislation is clearly so urgent, the reasons for its 
protections so compelling and the support for its basic principles » 
widespread that the prospects for its enactment should be bright. | 

Unfortunately, Mr. Chairman, the positions announced by certai 
leaders in the Congress and executive departments have seriously 
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chilled these hopes. While our able majority leader, Senator Johnson, 
has proposed measures which may make a helpful approach to some 
other rights, it is doubtful if his bill would make any perceptible 
a in meeting the desegregation problem. 
e administration has likewise otfered some worthwhile aids to 
securing other rights. But after having endorsed the principle of 
vernmental legal assistance in equal protection cases in 1957, the 
administration has now abandoned that proposal—which has come 
to be known as part 11 [—and sponsored much weaker measures. ‘They 
would virtually leave the desegregation issue to the courts and the 
courage of individual plaintiffs. May I also recall to you that part 
III was included in the bill twice passed by the House by a vote of 
979 to 126 in 1956 and a vote of 286 to 126 in 1957. 

If the a leader on this issue has come forward an inch, and 
I am not sure that he has, the administration has surely retreated 
a mile. 

The bipartisan sponsors of S. 810 will nevertheless seek to demon- 
strate to this committee and the Congress and the country that it is 
not enough to take any such neutral approach. 

Nullification by neutrality can have just as tragic consequences as 
any other kind. 

Hew, Mr. Chairman, may I discuss the urgent need for legislation 
and start with the relative progress or lack of progress with de- 
segregation. 

n the 5 years since the decision by the Supreme Court in the Brown 
case banning racial segregation in public schools, some progress has, 
of course, been made. 

In its latest tabulation the Southern Education Reporting Service 
of Nashville, Tenn., reports that in the 17 Southern and border States 
and District of Columbia about 437,000 Negro pupils (almost three- 
fourths of whom are in Missouri, Maryland, and District of Columbia) 
out of almost 3 million are in districts where some desegregation has 
been at least started in elementary or high schools. But only 148,000 
of these are reported to be attending mixed schools. 

From large communities like Louisville, Ky., Baltimore, Md., and 
the District of Columbia to small towns in Texas, many have sought to 
live up to their constitutional obligations and have helped the transi- 
tion to desegregation to be accomplished with good will, and without 
delay or disruption. Where State authorities have assisted, there has 
generally been no conflict or continuing tension. 

(Senator Douglas later submitted to the subcommittee the follow- 
ing article from the March 31, 1959, issue of Look magazine, “The 
South Can Integrate Its Schools” by former Governor, Raymond 
Gary, of Oklahoma :) 


A SouTHERN POLITICAL LEADER SAys: THE SoutH CAN INTEGRATE Irs SCHOOLS 
(By Raymond Gary as told to Jack Star, Look Staff Writer) 


The school-integration issue is tearing our country farther apart each day 
and destroying our prestige abroad. A solution must be found soon. I believe 
the best solution is a new approach that makes use of imagination and Christian 
Principles. We found this to be the answer in the Southern State of Oklahoma, 
where I was Governor until last January. A single fist fight was the only 
violence that occurred when we integrated our schools. 
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When I took the oath of office a little more than 4 years ago, the Supreme 
Court’s ruling on school integration was obviously my No. 1 problem. Negroes 
made up only 8 percent of the State’s population, but much of Oklahoma had 
been settled by southerners, and the State was southern in outlook. Jim Crow 
prevailed: There were signs for white and colored over public drinking fountaing 
and on washroom doors. Negroes never patronized “white” restaurants or hotels; 
they rode on the back seats of buses. 

I grew up in “Little Dixie,” the southern portion of the State, where the Jim 
Crow tradition is especially strong. I am, however, an active Baptist and a 
believer in the Scriptures. In my hometown of Kingston, I served as superin- 
tendent of our Sunday school and chairman of our church board of deacons, J] 
have pointed out many times that we are all God’s children, because God made 
us all in His image. I have never understood how persons can call themselves 
Christians and believe that God made them superior because they.were born 
with a white skin. 

When Oklahoma became a State in 1907, it levied separate taxes for the two 
school systems: one for whites and another for Negroes. Our State constitution 
was the only one in the South to strengthen segregation in this manner. It was 
obvious that when the Supreme Court issued its edict, the Federal courts would 
not allow us to collect taxes for a school system that violated that edict. We 
stood to lose about $8 million a year. 

Immediate action was required, so I called a meeting in Oklahoma City. Those 
attending included the State superintendent of education, the attorney general, 
the chancellor of higher education and representatives of the Oklahoma Educa- 
tion Association. A few of those present felt that we “ought to go slow,” “to 
wait and see what other States do,” “to take it easy or we will run into trouble.” 

I told the group that the Supreme Court had issued a mandate. I pointed out 
that a Governor swears to uphold not only his State’s constitution, but that of 
his country too. I said it was no longer a question of right or wrong, but of law, 

We acted to inform our 1,802 school districts immediately that they would get 
no help from the State if they wished to defy Federal law. And we also acted 
to call a special election in April of 1955, so the people could vote for what we 
ealled the better schools amendment. This proposed to do away with the dual 
educational system. 

In effect, the voters of Oklahoma were being given a chance to vote for or 
against integrated schools. We needed the votes of many thousands who had 
been bitterly opposed to integration. Our approach, we decided, would be to 
emphasize that this was really an amendment for better schools. If it passed, 
new schools could be built and teaching standards could be raised; if it failed, 
our educational system would be in a crisis. 

About one-third of Oklahoma’s 2,377,000 citizens have at least some Indian 
blood in their veins. I believe that this helped our campaign, since the Indian 
has experienced racial prejudice at firsthand. Our State legislature voted its 
approval of such an election. Its members went home and reported what we 
had told them: Both white and Negro children would suffer if the constitution 
wasn’t amended; we would lose millions in local taxes and Federal aid if we 
didn’t act, and doing away with our separate schools would save us a million 
dollars a year. These were not things the anti-integrationists could successfully 
oppose. I visited every part of the State to campaign for the measure; I spoke 
on radio and television. The amendment was approved by a 3-1 margin. We 
didn’t need a referendum to integrate our 17 previously all-white State colleges 
and universities. Our regents voted 8-1 to admit Negroes at once. 

Interestingly enough, the very first school district to become integrated was in 
Poteau in “Little Dixie,” right next to the Arkansas border. Elbert L. Costner, 
superintendent of schools there, said it was ridiculous to haul a handful of 
colored kids 15 miles every day to the nearest Negro high school. There was no 
trouble. 

No organized opposition ever developed anywhere in Oklahoma, because we 
didn’t ailow any to develop. The Oklahoma Crime Bureau, our elite 18-man 
police force, hired a Negro agent and moved practically full-time into race re 
lation. When a segregationist sounded off too loudly, he would be visited by a 
couple of crime bureau agents. They would explain the law to him, courteously 
but firmly. Then, they would list the penalties for violating the law. This 
usually quieted him down. The Negro agent worked to keep the Negro commt 
nity from taking any action that might have inflamed the public. 
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The press gave us invaluable help by pledging to avoid sensationalism; the 
reporting was most fair, even though some of the reporters were themselves op- 
ysed to integration. 

Dr. Oliver Hodge, who was recently reelected superintendent of public instruc- 
tion by a 3-1 margin, did a tremendous job. He and his staff, working quietly 
and without any fuss, gave sensible advice to the various school districts. They 
pointed out the financiad advantage of doing away with the uneconomic Negro 
schools. (One Negro high school required three teachers for its 30 students.) 
Since 55 percent of our schools’ budgets comes from the State, our department 
of education was influential in overcoming local opposition to integration. 

Actually, integration came very smoothly. A school-board member who voted 
for integration had his nose punched by an irate citizen, but the school district 
was integrated nevertheless. There were no incidents except of a minor nature. 

Of the State’s 636 high schools, 190 now are integrated. This is real progress 
when you consider that we have many all-Negro towns and neighborhoods where 
no whites go to school. Only 353 of our present 1,373 school districts have Negro 
children living in them. The all-Negro high schools have been reduced from 
96 to 35; the junior highs have been cut from 48 to 35, and the Negro elementary 
schools have been reduced from 229 to 135. This is a continuing action. 

Integration has, however, created one really disturbing problem. Only about 
10 Negro teachers are working in integrated schools, and 344 Negro teachers have 
lost their jobs, since individual school boards, with rare exceptions, have not yet 
seen fit to hire Negro teachers. But the school system has improved. In these 
few years, because of our more efficient system, teachers’ salaries have risen 
from an average of $3,500 to $4,700. Forty-two hundred classrooms have been 
built. Our unified schools save us $1 million a year, as anticipated. The morale 
of our students is high. 


RACE RELATIONS HAVE IMPROVED IN OTHER WAYS 


Integration has brought other changes too. The State’s example in removing 
“white” and “colored” signs from Capitol washrooms and drinking fountains 
was widely imitated. Negroes started sitting anywhere they wished on buses, 
and no riots resulted. Restaurants and hotels began admitting Negroes. State 
recreation lodges opened to Negroes. And integration is now working in the 
Oklahoma National Guard, as a result of an executive order I issued; it drew no 
opposition whatever. 

I have reported on our successes in speeches throughout the troubled South. 
I speak frankly. I point out that prejudice, even though we may all have it, is 
contrary to the will of God. 

I tell my southern friends that we are now engaged in a great war for men’s 
minds—a war between democratic America, where people rule, and Communist 
Russia, where dictators rule. To win this war and to prove that our democratic 
way of life is what it has been pictured as being requires us to reunite our Nation 
and create a feeling of closer brotherly love between all our people. America 
must remain a land where citizens can go to bed at night with a feeling of 
confidence in their hearts because of the security we enjoy in this democracy. 

Missionary friends who travel abroad tell me it is increasingly difficult 
for them to convince the world that every American has equal rights and is 
given an equal chance to get ahead. It is much harder for them these days 
to convince the world our way of life is Christian and right, when the Com- 
munists can publicize racial incidents we so obligingly create. 

I also have advice for my friends in the North. I think that the people of 
the South will accept school integration, but that it will take time—perhaps 10 
or 20. years in those sections with special problems. We should be patient with 
these areas and not push them into attempting a change that cannot be made 
overnight. I think the Supreme Court ruling allows for such situations. This 
patience should be forthcoming as long as the responsible political leaders of 
the South make it clear they are not trying to evade or disobey the Supreme 
Court’s rulings. 

The radicals, in the pro- and antisegregation forces, those on both sides who 
hold overly aggressive views, should be ushered to a back seat for the good 
of the Nation. Given proper leaders and a Christian attitude toward the rights 
of others, the problem that is tearing America apart can and will be worked 


out. Our Nation has solved great problems before. We will solve the integration 
problem, because we must. 
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The most dramatic recent advance, as we all recognize, has occurred 
in Virginia where seven public schools in Norfolk and Arlington 
opened on a desegregated basis early in February, followed by thal 
more schools in Alexandria and one in Warren County. In the latter 
case, however, the white pupils stayed away. Under the pressure of 
court decrees, massive resistance was finally ended in those Virginia 
communities. The orderliness and dignity of the transition were 
naturally gratifying. But the number of Negro children thus ad- 
mitted is not large—17 in Norfolk, 9 in Alexandria, 4 in Arlington 
and 21 in Warren County (with no white pupils). 

At the college level the advance has been somewhat more rapid. 
As of last fall, 114 of 202 formerly all-white public colleges in 13 of 
the 17 States were willing to accept Negroes. A little more than 
2,000 Negro students are reported to be enrolled in these schools. 

But in well over two-third of the 2,900 biracial school districts in 
these States there has been no progress. 

Nearly 10 million schoolchildren, Negro and white, are in the 2,100 
districts where no start toward desegregation has been made. 

In six States—Alabama, Florida, Georgia, Louisiana, Mississippi, 
and South Carolina—there is no desegregation (except for some State 
colleges in Louisiana and one in Florida). And the advances in North 
Carolina, Tennessee, and Virginia have been very small indeed. 

Mr. Chairman, I request that summaries from the Southern School 
News, which I am submitting, on the status of segregation and de- 
segregation be printed in the hearing record at this point for the 
fuller information of Members. 

Senator O’Manoney. Without objection, the material which the 
Senator refers to will be printed in the record. 


(The material referred to is as follows:) 


{From the Southern School News, January 1959] 
SEGREGATION-DESEGREGATION No NEARER SOLUTION AT YEAR’S END 


(The crisis over school segregation-desegregation remained far from a solu- 
tion after 12 months of headline-making developments, including the first school 
closings, in 1958. Here is a year-end review compiled from reports by Southern 
School News correspondents. ) 

ALABAMA 


(1) The State’s 1955 pupil-placement law was held not uncontitutional “on 
its face” by a three-judge U.S. district court panel in Birmingham May 9 and 
by the U.S. Supreme Court November 24. Official reaction to the validation was 
that it was a victory for segregation. But privately some officials conceded 
that token integration might be necessary to avoid the law’s being ruled uncon- 
stitutional in application. No official, however, has publicly endorsed even token 
integration. All are pledged to total resistance. 

(2) The segregation issue dominated the Alabama Democratic primary. Atty. 
Gen. John Patterson, pointing to his record of legal action against the NAACP 
and other Negro groups in the State, was elected Governor. States’ Righters 
captured control of the State Democratic Executive Committee in a surprising 
upset in the May and June primaries. 

(3) The U.S. Supreme Court June 30 nullified a $100,000 contempt fine against 
the Alabama NAACP. The fine had been imposed by Montgomery Circuit Judge 
Walter B. Jones after the NAACP refused to submit its membership records 
to the court. 

(4) Attorney general-elect MacDonald Gallion announced in October an “Ala- 
bama Education Endowment Foundation” had been formed as a standby meas- 
ure in case schools are closed because of integration rulings. 
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(5) The Commission on Civil Rights held its first public hearings in Mont- 
gomery December 8 to 9, to investigate charges that Negroes had been denied 
the right to vote in Macon, Dallas, Wilcox, Bullock, Barbour, and Lowndes 
Coaties. Circuit Judge George Wallace refused to answer the Commission’s 
subpena and faced a contempt ruling as did five registration officials from the 
affected counties. Negroes appearing at the 2-day hearing told of delay and 
frustration in their efforts to be registered. 


ARKANSAS 


(1) The four Little Rock high schools were closed September 15 by order of 
Gov. Orval Faubus to keep Central High from being desegregated. The Little 
Rock Private School Corp. was chartered September 17 and began operating a 
private school for white pupils. 

(2) For the first time extreme segregationists dominated all elections in the 
State except the school board elections in December. Gov. Orval Faubus 
swamped two opponents in the July 29 primary and Jim Johnson Crossett, segrega- 
tionist leader, defeated a veteran member of the Arkansas Supreme Court. 

In a special election September 27, Little Rock school district residents voted 
19,470 to 7,561 against school integration. Dr. Dale Alford, outspoken segrega- 
tionist member of the Little Rock School Board, ran as a write-in candidate in 
the general election against Congressman Brooks Hays, a moderate on the racial 
question, and defeated him. 

In the school elections December 6: At Little Rock, three of five candidates 
called integrationist by Faubus were elected and three of the Citizens Council 
slate were elected. At Van Buren, the president of the New Citizens Council ran 
for the school board but lost. At Hoxie, a candidate supported by the segrega- 
tionists in the forefront of the trouble there in 1955 ran for the board and was 
defeated. 

(3) In a special session starting August 26, the general assembly adopted 17 
new laws, all designed to preserve segregation or linked to that purpose. One 
(Act 4) gives the Governor power to close any public school for a variety of 
reasons and at his discretion. 

(4) Desegregation cannot be postponed because of popular and demonstrated 
opposition to it, the Eighth Circuit Appeals Court and the U.S. Supreme Court 
ruled in overthrowing a 24-year delay in integration as requested by the Little 
Rock School Board. The appeals court ruled August 18 and the U.S. Supreme 
Court September 29 against the delay granted June 20 by Judge Harry J. 
Lemley. 

Ruling November 10 that the Little Rock school district could not lease its 
public high schools, while closed, to a private school, the appeals court said de- 
segregation at Little Rock must proceed, partly on orders the school board 
would receive from the district judge and partly on the board’s own initiative. 

(5) Little Rock Central High School, completing a year of desegregation under 
Federal troop guard, graduated 1 Negro and 601 whites May 27. After the 
Alford-Hays election, the five Little Rock board members except Alford resigned 
ina body on November 13, calling their position hopeless and helpless. 

(6) Van Buren and Ozark both had outbreaks of mild trouble in September 
in their desegregated high schools. At Van Buren the 13 Negro students returned 
to school, after failing to get Federal court help, on September 22, and no more 
dificulty has been reported. At Ozark the three Negro girls left school Septem- 
ber 8and have not returned. 

DELAW ARE 


(1) The U.S. Supreme Court refused to review a Federal district court order 
calling on the State board of education to draw up a desegregation plan. On 
November 19 the district court ordered the State board to submit a desegregation 
plan by March 4 for court approval. The State board indicated it would comply 
with the order. 

(2) Apparent approval was given a Dover desegregation plan, whereby Negro 
pupils are admitted at the ninth-grade level to academic courses only. Dover’s 
plan was approved originally by the State board in 1954, and has not since been 
broadened to include elementary grades or to admit Negroes to other courses 
at the high-school level. State Board President Vincent Theisen said the board 
will not include Dover in the plan it submits to the court. 


(3) An integrated school was opened in a segregated district on Dover Air 
Force Base. 
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(4) The Delaware General Assembly’s most active segregationist, as wey 
the one who fought hardest to prevent anti-integration legislation, were da 
feated in State elections. 

DISTRICT OF COLUMBIA 


(1) The annual peak enrollment census of District schocls showed a recorg 
high pupil membership of 114,219, including 84,650 Negroes and 29,569 whites, 
The figures represented a decrease of 2,434 in the number of white students anq 
an increase of 5,539 in Negro schools. 

(2) On February 28, Dr. Hobart M. Corning retired after 12 years as Wash. 
ington school superintendent. In his final report, he called desegregation “the 
most significant, far-reaching, and difficult problem” of his tenure of office. 

To succeed Dr. Corning the school board named Dr. Carl F. Hansen, an assist. 
ant school superintendent who had played a major role in setting up the de 
segregation program. 

(3) The lag in achievement continued to be the school systems’ major concern, 
In January, officials disclosed that almost 50 percent of Washington school. 
children fall into the low normal or poor risk groups in reading readiness, though 
the majority are average or above in intelligence. Standardized test results 
made public in June showed gains in most areas, but left District averages 
trailing behind national norms. 

(4) In July, Superintendent Hansen announced an all-out drive to bring 
student achievement levels up to national standards. With the new school year, 
special honors Classes, previously operated in the senior high schools under the 
four-track plan, were extended down to the junior high level. 


FLORIDA 


(1) For the first time since the University of Florida opened its doors a cen. 
tury ago, a Negro student is attending the law school at Gainesville. University 
officials said there had been no repercussions or incidents. 

(2) In Dade County, the board of public instruction ordered studies to de 
termine if the Orchard Villa School, in an area rapidly changing from white to 
Negro, should be integrated. Studies are still in progress, but members of the 
school board said consideration is being given to voluntary integration, with 
both white and Negro parents having full and free choice between Orchard Villa 
and segregated schools. 

(3) Two suits seeking to end school segregation are close to decision. In the 
Dade County case evidence has been taken and briefs filed. The case already 
has been to the Fifth Circuit Court of Appeals which ordered trial on the 
merits. In the Palm Beach County case the court of appeals ordered the school 
authorities to produce an acceptable plan for integration. So far none has 
been forthcoming. 

A third suit has just been filed in Hillsborough County (Tampa). 

(4) With the biennial session of the legislature scheduled for May 1959, house 
and senate members are working on stronger segregation measures. Senate 
leadership has announced that emphasis will be on setting up a State-aided 
private school system, if necessary, to avoid court-ordered integration. 


GEORGIA 


(1) A desegregation suit was filed in January against the Atlanta Board of 
Education. Ten Negroes asked on behalf of their 28 minor children that segre- 
gation be ended throughout the system. Federal court judges in Atlanta prom- 
ised a decision in the case before September 1959. 

(2) Lt. Gov. Ernest Vandiver, an ardent segregationist who has promised to 
use State troopers and State guardsmen to keep schools segregated, was elected 
Governor on November 4. 

3) In November and December, Georgians debated local option on public 
school closings even as segregation leaders showed concern over court decisions 
endangering private school plans. 

(4) The Georgia Commission on Education came under fire during primary 
campaigning, and its director resigned in July after charges were made that the 
commission was using State personnel and facilities for political purposes. 


KENTUCKY 


(1) Kentucky in June quietly completed the third year of its school desegre- 
gation program, in September increased the number of desegregated districts 
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py 15 percent—to 123 of its 175 biracial districts—with brief and minor dis- 
turbances in 2 districts—and reported over 80 percent of the State’s school-age 
Negroes now included in desegregated districts. 

(2) Gov. A. B. Chandler continued to reflect an official climate of compliance 
by (@) praising the State’s record in desegregation, (b) criticizing Arkansas 
Governor Faubus for his noncompliance in Little Rock, and (c) seeking the 1960 
Democratic presidential nomination as a moderate thinker on integration but 
one who believes the Supreme Court’s ruling on school desegregation must be 
obeyed. 

(3) Kentucky Negroes won new prominence in educational and legislative 
fields. For the first time, Louisville elected a Negro, Woodford R. Porter, to its 
school board. For the first time, the legislature named a Negro, Rev. Felix S. 
Anderson, chairman of a standing committee of the house of representatives. 
Governor Chandler reappointed the only Negro member of the State board of 
education. She is Mrs. John H. Walls. 

(4) Two successive Jefferson County grand juries rejected citizens council’s 
charges of crime and official misconduct in some of the desegregated Louisville 
schools. One report endorsed instead the Louisville Board of Education policies 
and the manner in which they were applied and warned parents against persons 
who seek to influence their children in such a manner as to purvey hatred and 
defiance of law and order. 

(5) Church officials announced that two Methodist colleges—Wesleyan at 
Owensboro and Lindsey Wilson at Columbia—would be desegregated in 1959. 
This would bring the State’s total of desegregated colleges to 30 or 40, including 
all tax-supported institutions and more than a score of private and denomina- 
tional colleges and seminaries. 

LOUISIANA 


(1) More than 50 Negroes were admitted, along with 1,400 white students, 
to the new branch of the Louisiana State University at New Orleans. The ad- 
missions, result of a Federal court order, mean that half of Louisiana’s eight 
tax-supported, formerly all-white colleges and universities have begun desegrega- 
tion. 

(2) In other legal actions, Federal courts (a) issued a permanent injunction 
against segregated public schools in Orlean Parish, a decision that will be ap- 
pealed ; (0) declared unconstitutional a State law that would prevent Negroes and 
whites participating against each other in sports events; (c) declared unconsti- 
tutional laws requiring segregation in public transportation. 

The board of commissioners of city park at New Orleans, largest public recre- 
ation area in the city, abolished racial segregation on December 21. ‘This 
means,” said an official statement of the board, “that Negroes are now permitted 
to use all the park facilities—the tennis courts, the baseball fields, the golf 
courses, the amusement rides—all facilities.” 

The decision followed by 4 days the action of the U.S. Supreme Court in re- 
‘firming for a second time an injunction prohibiting segregation at city park. 
The case has been in litigation since 1949. 

(4) The Louisiana Legislature adopted five new laws designed to preserve 
segregation in the schools and sent a constitutional amendment for that purpose 
to the voters. The laws (a) permit the Governor to close schools ordered to 
desegregate, (b) permit private operation of public schools in the event of de- 
segregation, and (c) set up criteria, other than race, for pupil assignment. The 
amendment, approved in referendum November 4, permits the legislature to 
make public funds available for operation of private, nonsectarian schools. 

(5) The State Democratic executive committee voted to oust Camille F. 
Gravel, Jr., as Louisiana’s national committeeman. The Democratic National 
Committee in December voted to retain Gravel as the member from Louisiana. 
The State committee charged Gravel espoused integration, but Gravel said he 
merely supported the national Democratic civil rights position. 


MARYLAND 


(1) Figures released by the State department of education in March and again 
in November indicated the admission of Negro pupils to white schools was pro- 
ceeding at roughly 5,000 a year, with increases of about 1,000 recorded annually 
inthe counties and the remainder in Baltimore City. 

(2) The Supreme Court in June declined to review the Harford County School 
case, letting stand a 7-year desegregation program that includes a special screen- 
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ing process for Negroes seeking to enter white high schools in advance of the 
established timetable. 

(3) The Fourth Circuit Court of Appeals in November upheld Chief District 
Judge Roszel C. Thomsen’s ruling that a Negro plaintiff had a personal consti. 
tutional right to be admitted to a white 12th grade in St. Mary’s County even 
even though the county’s desegregation program only extended to the 9th grade, 

(4) While voluntary desegregation is the more common policy in Maryland, 
compulsory integration was effected in four counties in September as school offi. 
cials moved to close small Negro units. 


MISSISSIPPI 


(1) No suits have been filed to break down the State’s segregation barriers ip 
schools or other fields. 

(2) Rev. Clennon King, former professor at Alcorn College for Negroes, at. 
tempted unsuccessfully in June to enroll at the all-white University of Missis. 
sippi for the summer session. He later said he would attempt to enroll his 
daughter in a white elementary school, but nothing came of it. 

(3) A three-judge Federal court at Jackson dismissed a suit by Rev. H. D, 
Darby, Negro, by Jeff Davis County, challenging the constitutionality of Missis. 
sippi voter registration statutes as discriminatory against Negroes. 


MISSOURI 


(1) In January, the St. Louis Board of Education put into effect its new 
three-track plan for high schools. The plan was designed to provide educational 
opportunities corresponding to different levels of achievement. While the plan 
had no official connection with integration of St. Louis public schools, now 
more than 46-percent nonwhite, it was regarded as useful in coping with problems 
caused by educational and background differences between students. 

(2) On April 14, Missouri’s new State commission on human rights was sworm 
in at Jefferson City. Task of the 11-member group is to receive and investigate 
complaints of racial or ethnic discrimination and recommended means of elim. 
inating injustices. 

(3) On June 27, U.S. District Judge Roy W. Harper, at St. Louis, ruled that 
the Moberly School District, in north-central Missouri, had not shown dis. 
crimination in employing its faculty for the 1955-56 term. Eight Negro teachers 
had brought suit for damages and sought an injunction against the town’s school 
board, charging they lost their jobs because they were Negroes. In October, 
seven of the teachers filed notice of appeal. 

(4) Three more school districts in September inaugurated desegregation pro 
grams. They are Booneville, Brookfield, and Keytesville. This brought to 211 
the number of biracial districts desegregated out of the State’s total of 24 
districts which have both white and Negro pupils within their boundaries. It 
was estimated that 95 percent of the State’s 79,000 Negro pupils are in districts 
which have begun or completed the desegregation process. 


NORTH CAROLINA 


(1) Token integration continued in three North Carolina cities during 1958, 
In all, 11 Negro pupils completed their first year in mixed classes in Charlotte, 
Greensboro, and Winston-Salem, and one of them was graduated from a Greens 
boro high school. Thirteen enrolled in the same three cities in the fall. 

(2) Negroes continued their legal attacks against the State pupil assignment 
law and other laws which make up the North Carolina Pearsall plan. Develop 
ments included Federal district court decisions requiring exhaustion of at- 
ministrative remedies in the Raleigh case and the Montgomery County cases, 
and the filing of new cases in Durham and Caswell Counties. 

(3) On January 18, near the village of Maxton, a Ku Klux Klan rally was 
broken up by several hundred Lumbee Indians with gunfire. 

(4) A group of Haliwa Indians, who objected to their children attending 
Negro schools as they have done in the past, applied for tuition payments under 
provision of the Pearsall plan to help finance a private school they have set up, 


OKLAHOMA 


(1) Financial pressure on smaller biracial school districts forced some of them 
to give up their separate schools out of budgeting necessity. Bristow desegre 
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gated its schools for 1958-59 and Lenapah extended integration to the elementary 
grades at the same time. Two Little Dixie districts, Fox and Graham, sought 
continued State financing of segregated schools but were turned down. 

(2) In one of the few instances of violence which have accompanied desegre- 
gation in Oklahoma, a school board member at Springer, in Carter County, was 
ewe in August by one of a group protesting the board’s plans to integrate 
for 1958-59. 

(3) A Federal judge ruled in October the State is under no mandate to main- 
tain only integrated schools. He made the statement in denying a request for 
an injunction against a Negro principal who tried to influence Negro children 
to remain in his school. However, he ordered four Negro pupils admitted to a 
white school in the same district. 

(4) The total of Oklahoma school districts which have begun the desegrega- 
tion process rose to 238 with the beginning of a new school year in September. 


SOUTH CAROLINA 


(1) January 1958 brought a flurry of applications from Negro students seek- 
ing enrollment at the University of South Carolina, but none was accepted and 
the year ended without incident or litigation. 

(2) In June, the State board of education restored Allen University, a Negro 
Methodist college of Columbia, to approved standing for teacher certification 
of its graduates, thus ending a 9-month controversy based primarily on Governor 
Timmerman’s repeated contention that Communist-connected persons were on 
the Allen faculty. 

(3) A Cherokee County jury in July acquitted two persons on trial for the 
November 1957, dynamiting of the residence of a Gaffney physician and his 
wife. The wife, Mrs. J. H. Sanders, had contributed an article to a booklet 
entitled ‘South Carolinians Speak,’ compiled by five ministers as a reflection 
of moderate sentiment on the question of race relations. Mrs. Sanders had 
suggested in her contribution that racial integration might be started at the 
first grade. 

(4) In August, two new petitions seeking integration of public schools in 
Clarendon County were filed with school authorities of the county. They were 
from areas other than Summerton, from which arose one of the cases (Briggs v. 
Bliott) ruled upon by the U.S. Supreme Court in May 1954. The new petitions 
were rejected. 


TEN NESSEE 


(1) Federal district court on June 19 approved a grade-a-year desegregation 
plan for Nashville city schools with liberal provisions for pupil transfers. 
Schools opened uneventfully September 8 with 34 Negroes enrolled in first and 
second grades at seven previously all-white schools. The total later dropped 
to 28. 

(2) Clinton High School, in its third year of desegregation, was badly dam- 
aged by three dynamite blasts on October 5. A dynamite explosion damaged 
the Jewish Community Center at Nashville, March 16, and anonymous tele- 
phone calls related the action to school desegregation. Both crimes remained 
unsolved. 


(3) Desegregation of Memphis State University was postponed another year, 
util next September. 

(4) Meharry Medical College, an endowed institution at Nashville which 
graduated more than half the Negro physicians and dentists now practicing in 
the United States, disclosed it had quietly enrolled two white students in Sep- 
tember 1957, its first. 

(5) Racist Frederick John Kasper, free after serving time in a Federal 
penitentiary on a conviction for contempt of court in the Clinton disorders, was 
found guilty on November 10 of inciting to riot in the 1957 school disturbances 
it Nashville. He appealed a 6-month sentence and $500 fine. 


TEXAS 


(1) Dallas, a city held to be a key to further desegregation in Texas, delayed 
the step at least until 1959 pending court action. The Federal courts have or- 
dered Dallas to desegregate with deliberate speed. But the Fifth U.S. Circuit 
Court of Appeals in May dismissed the Dallas board’s effort to get a ruling on its 
legal dilemmas involving a conflict of State and Federal authority. In November, 
State District Judge W. L. Thornton also dismissed the case. 
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(2) Houston, the Nation’s largest segregated school district, also under court 
order to desegregate, took some tentative steps toward integration, such as seek. 
ing to improve the teaching of Negro children. 

(3) At the November election, a Negro, Mrs. Charles E. White, was electeg 
to the Houston School Board. 

(4) Bloomington, a small south Texas district, desegregated its schools by 
election in August; while voters at Boerne, in southwest Texas, defeated 
proposal to admit the town’s only two Negro students to an all-white school, 4 
special teacher is employed for the two Negroes. 


VIRGINIA 


(1) Nine Virginia public schools, with a total enrollment of 12,729 pupils, 
were closed in the Old Dominion’s battle against school integration. The 
schools—located in Norfolk, Charlottesville, and Warren County—automatically 
shut down under State law after local school boards were forced by Federal! 
eourts to enroll Negroes in what formerly were all-white institutions. 

As the year ended, about 10,000 of the displaced students were attending 
classes in community tutoring groups, private schools especially set up for the 
purpose, or in other public schools. 

(2) There was a sudden rise, late in the year, of widespread talk of a possible 
shift in the State’s massive resistance policy. Some former all-out segregationist 
leaders began urging adoption of new laws which would permit integration at a 
locality’s option but which would provide tuition grants for children who pre. 
ferred to attend private segregated schools. 

(3) On the legal front, Federal courts ordered Arlington County to admit 
Negroes into white schools in February 1959, and gave Prince Edward County 
until 1965 to begin integration. Desegregation suits against Richmond, Alex- 
andria, and Newport News are pending. 

(5) Residents of Norfolk, on November 18, voted 12,340 to 8,712 against asking 
the Governor to permit the reopening of Norfolk’s six closed schools on an 
integrated basis. 

WEST VIRGINIA 


(1) The public schools opened in September in an atmosphere of calm. For 
the second straight year all 43 biracial districts and 4 of the all-white districts 
operated under policies of desegregation. Where protest demonstrations had 
occurred in 1957, there were no repeats in 1958. 

(2) On November 10 an explosion caused an estimated $200,000 damage to a 
desegregated school at Osage in Monongalia County. Despite good race relations 
in the community, the school blast generally is assumed to have stemmed from 
the segregation-desegregation factor. 

(3) Earlier, in January and February, several schools burned on the opposite 
side of the State. There was evidence to link the fires with the fact the schools 
were desegregated. 

(4) State School Superintendent R. Virgil Rohrbough on August 1 named a 
Negro supervisor, C. C. Carter, of Mercer County, to work among Negro groups 
in the State. Carter’s chief duty will be to explain the process of desegregation. 
In some areas Negroes oppose the program, and in one community, Edwight, 
white junior high school patrons petitioned for desegregation of schools over 
Negro objection, to give white children access to the superior Negro school 
facility. 


[From the Southern School News, Nashville, Tenn., May 1958] 
ScHoo.t Issue SURVEYED AT 4-YEAR ANNIVERSARY 


On the eve of the fourth anniversary of the U.S. Supreme Court decision 
against segregation in the public schools of 17 Southern and border States, 2 
Southern School News survey showed 764 school districts having begun or comn- 
pleted the desegregation process and 2,125 biracial districts still segregated. 

There are 2,889 biracial (i.e., having pupils of both races) school districts in 
the region. 

During April, no additional school districts announced plans for desegregation 
in 1957-58, though further desegregation in some districts which already have 
abandoned separate schools was scheduled for next fall. 





The ! 
] 


Vil 
des 
bee 
tuc 


Major ¢ 

(1) I 
ferring 
what se 

(2) 7 
Federal 
her adm 
the cam 

(3) A 
dom of 
the way 


Major d 
a) 7 
(2) T 

tion. 
(3) E 

six whit 
of Negri 
(4) B 

Albert ] 

segregat 

as admi 

would h 

integrat: 





For 
icts 
had 


0 a 
lons 
rom 


site 
ools 


“dl a 
pups 
tion. 
ight, 
over 
hool 


ision 
eS, a 


ated. 
ts in 


ation 


CIVIL RIGHTS—1959 81 


The Southern School News survey showed further— 

Desegregation had been completed in practice or in policy in all of West 
Virginia’s districts, and about 80 percent of Kentucky’s Negro pupils were 
desegregated. On a biracial district basis, desegregation had begun or had 
been completed in 29 percent of Delaware's districts, 70 percent of Ken- 
tucky’s, 91 percent of Maryland’s, 80 percent of Oklahoma’s, and 17 percent 
of Texas. 

Seven States—Alabama, Florida, Georgia, Louisiana, Mississippi, South 
Carolina, and Virginia—had maintained segregation at all public school 
levels. Some State colleges were desegregated in Louisiana and Virginia. 

At latest count, there were 1,952,761 white students in “integrated situa- 
tions” along with 377,286 Negro students. (An “integrated situation” de- 
scribes one in which pupils of both races are attending the same classes or 
are eligible to do so but for one reason or another may remain in separate 
schools. ) 

Of these totals above, all but 78,842 of the white students and 27,349 of 
the Negro students are in the border States and the District of Columbia. 
Thus, outside the border States, about 4 percent of whites and 4 percent of 
Negroes are in “integrated situations.” 

Fifteen of 1,354 biracial school districts outside the border States have 
begun or completed the desegregation process since 1954. These districts 
are in Arkansas, North Carolina, and Tennessee. Negroes in actual mixed 
classes in these districts number about 270. 

Legislatures in six States have provided by law for the abolition of public 
schools ordered by a court to desegregate. School closing is mandatory in 
two of them, South Carolina and Virginia, which would cut off State funds. 
Alabama, Georgia, and Mississippi have permissive school-closing laws, and 
in North Carolina schools may be closed on a local-option basis. 

In these six States are enrolled 59 percent of the white pupils and 69 per- 
cent of the Negro pupils in the 10-State area of the Middle and Deep South. 


STATE BY STATE SUMMARY OF MaAJorR DEVELOPMENTS SINCE 1954 
{From the Southern School News, May 1958] 


ALABAMA 
Major developments since 1954 


(1) Passage in 1955 of the pupil assignment (or school placement) law con- 
ferring on local boards of education broad powers for deciding who shall go to 
what school. 

(2) The Autherine Lucy case—the long legal fight, her victory in winning a 
Federal court order opening the doors of the University of Alabama to her, 
her admission to the campus and the February 1956 riots which drove her from 
the campus. 

(3) Approval by the legislature and Alabama voters (in 1956) of the “free- 
dom of choice” amendment which, with subsequent enabling legislation, paved 
the way for abolition of public schools if necessary. 

(4) The Montgomery bus boycott which generated many of the feelings now 
dominating the racial issue in Alabama. 

(5) The first court challenge (see current report) of any of Alabama’s post- 
Brown school segregation laws. 


ARKANSAS 
Major developments since 1954 


(1) The crisis at Little Rock, September 1957. 
(2) The adoption of legal measures designed to preserve or prolong segrega- 
tion. 

(3) Eight public school systems have integrated in whole or in part. The 
six white State-supported colleges have changed their policies to allow admission 
of Negroes and five have Negro students. 

(4) Hoxie school case decision, January 9, 1956, by Federal District Judge 
Albert L. Reeves, held that the Supreme Court had in effect nullified State 
segregation laws, that a school district was required to end segregation as soon 
as administrative obstacles could be removed, and that the Hoxie school board 
would have been subject to criminal or civil action if it had failed to order 
integration when it did. Hoxie ordered integration. 
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(5) Approval by Federal district and appeal courts of the Little Rock plan for 
gradual integration. 


DELAWARE 
Major developments since 1954 


(1) Desegregation of public schools in northern Delaware without any ing. 
dent. Opposition of segregation in southern Delaware. 

(2) The flareup in Milford because 11 Negro students were permitted to 
go to the high school temporarily. 

(3) Desegregation of the Delaware Congress of Parents and Teachers, 

(4) The establishment of training courses and police-community relations 
seminars to condition law-enforcement officers in adherence to court decisions 
and policies of school boards. 

(5) The decision of Federal Court Judge Paul Leahy that all school districts 
that did not have a desegregation policy or program must proceed to desegregate 
according to a plan drafted for them by the state board of education. Up 
until this decision, now on appeal, the State board’s policy was that desegrega- 
tion plans should originate within local school districts. 


FLORIDA 
Major developments since 1954 


(1) There is not a single Negro attending an integrated public school or col. 
lege in the State. 

(2) Three court challenges are undecided although none is less than 2 years 
old. 

(3) Florida has adopted a strong pupil assignment law which Gov. LeRoy 
Collins said will preserve school segregation “for the foreseeable future.” : 

(4) Governor Collins has attracted national attention as a spokesman for the 
moderate point of view and says that eventual integration is inevitable. 


GEORGIA 
Major developments since 1954 

(1) Segregation maintained at all levels in public schools and colleges. 

(2) Voters adopted a plan to have private segregated schools in preference 
to public integrated schools. 

(3) Resistance hardened in wake of decision and voices of moderates greatly 
muted. 

(4) Two Federal suits seeking desegregation in higher education and one to 
end color bar in elementary and secondary school filed, along with six desegre 
gation petitions. 

(5) Laws designed to curb Negro voting and many other measures aimed at 
strengthening segregation adopted. 


KENTUCKY 
Major developments since 1954 

(1) Acceptance of integration programs in a majority of Kentucky’s school 
districts where more than 80 percent of the State’s school-age Negroes live, 
acceptance that began in 1955 and has increased each year since. 

(2) Official recognition (in 1954 by the Governor and the State superinten- 
dent of education, later by their successors) of the Supreme Court’s desegrega- 
tion decisions as the law of the land, and refusal by both major political parties 
to make compliance an issue. 

(3) Smoothness of top-to-bottom desegregation in 1956 of the Louisville 
schools, with the largest Negro enrollment in the State. 

(4) A series of Federal court orders requiring desegregation, beginning with 
Adair County in the fall of 1955 and, in the years since, to 1958, affecting seven 
other districts. 

(5) Merger of the State Negro teachers’ organization with the white, and 
evolution of the “voluntary” or “free choce” program which finds many Ken- 
tucky districts with “integrated situations” but few or no mixed classes. 


LOUISIANA 


Major developments since 1954 


(1) Creation of the Rainach legislative segregation committee, and its spon 
sorship, without opposition, of two sets of anti-integration bills. 
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(2) The February 1956 decision of Federal Judge J. Skelly Wright in the 
Bush v. Orleans School Board case, invalidating several State laws and ordering 
the end of racial discrimination in New Orleans public schools. 

(3) Desegregation without incident, of four State colleges—LSU, McNeese, 
Southwestern and Southeastern. 

(4) The rise of the citizens council movement. 

(5) Failure of any sustained prointegration movement to develop. 


MARYLAND 
Major developments since 1954 


(1) The immediate acceptance by State and local officials of the May 17, 1954, 
decision and their expression of willingness to move toward compliance. 

(2) The removal of all racial bars in Baltimore schools at the start of the 
1954-55 school year. 

(3) The admission in the fall of 1955 of some Negroes to formerly all-white 
schools in 8 of Maryland’s 23 counties. 

(4) The expansion of desegregation in 1956-57 that brought mixed classes to 
five additional counties. 

(5) The short life of anti-integration demonstrations in the face of prompt 
police action and lack of public support. 


MISSISSIPPI 
Major developments since 1954 

(1) Segregation at all levels, including public schools, colleges, public parks, 
and transportation, has been maintained. 

(2) No lawsuits have been filed attacking Mississippi’s segregation laws. 

(3) Mississippi’s 2,000 school districts have been reorganized and consolidated 
into 151 to improve the dual system, and a program inaugurated to bring Negro 
facilities on a par with those of the whites in which $40 million has already 
been spent, with 80 percent for Negro schools. 

(4) Gov. J. P. Coleman has maintained a calm approach to the racial issue 
and has challenged groups seeking to disturb the asserted peace and harmony 
existing between the races. 

(5) Negro leaders and their organizations are openly waging a campaign to 
seek the registration of Negroes as qualified electors and have called on public 
officials to cooperate rather than attempt to block their efforts. 


MISSOURI 
Major developments since 1954 


(1) Missouri is near the end of the fourth academic year following the Su- 
preme Court decision. School desegregation has been accomplished in all the 
larger cities, with segregation still practiced only in scattered rural communities 
and the cotton-growing “‘bootheel” section in the southeast part of the State. 

(2) State political campaigns during the school desegregation process have 
been conducted without any notable reference to the issue by candidates of 
either party. 

(3) Public colleges and the State university in Missouri continue to operate 
on desegregated lines without much mention being made of the matter. 

(4) Except for isolated incidents amenable to control by local police authority 
and school administrators, there has been no violence in Missouri relating to 
school integration. 

(5) Missouri experience has shown, say observers, that the physical process of 
integrating schools does not immediately eliminate all problems of racial prej- 
udice or iron out disparities caused by differences in prior training and back- 
ground. 


NORTH CAROLINA 
Major developments since 1954 


(1) The North Carolina General Assembly passed the Pupil Assignment Act 
of 1955, giving local boards of education full authority over enrollment, re- 
moving race as a factor in assignment, and providing factors other than race. 

(2) The State’s voters approved constitutional changes resulting in enactment 
of the Pearsall plan authorizing local option election (on whether to continue 
public schools faced with forced integrstion if patrons wished to vote) and 
authorizing grants-in-aid to parents choosing private schooling for their chil- 
dren to escape forced integration. 
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(3) The U.S. Supreme Court refused to review the McDowell County (Carson 
et al. v. Warlick) case, leaving intact the U.S. Fourth Circuit Court’s dicta that 
Negroes must exhaust State administrative remedies provided in the Assign- 
ment Act of 1955 and that rights sought to be established by the plaintiffs were 
the rights of individuals and could not be maintained in a class action. 

(4) Enrollment of 11 Negroes at previously all-white public schools in Char. 
lotte, Greensboro, and Winston-Salem without the pressure of specific court 
action. 

(5) Admission of Negroes as undergraduates at Woman’s College in Greeng. 
boro and North Carolina State College in Raleigh, brought integration at all 
levels to all units of the University of North Carolina. 


OKLAHOMA 
Major developments since 1954 

(1) Official State attitude of compliance with the Supreme Court ruling payed 
way for smooth acceptance of desegregation with 216 of the 271 biracial distrietg 
having begun or announced desegregation plans. 

(2) Constitutional amendment in 1955 eliminated separate financing strue 
tures for white and Negro schools. 

(3) More than 300 Negro teachers—with some estimates running as high ag 
376—lost their jobs by closing of separate schools in the desegregation process, 

(4) All State-supported colleges and universities and practically all privately 
owned and municipal institutions began accepting students without regard to 
race in 1955. 

(5) State board of education adopted, effective for 1956-57, new State aid 
and transportation policies placing on local districts the financial burden of 
maintaining separate schools. 

SOUTH CAROLINA 


Major developments since 1954 


(1) Continuing study committee (Gressette committee) of legislators and lay- 
men created in 1951, reactivated in 1954, given continuing existence and broad- 
ened powers in 1956—all aimed at preserving racial segregation in South 
Carolina. 

(2) General assembly has enacted much legislation to preserve segregation, 
First major “package” became law in 1955—abolishing compulsory school at- 
tendance law, strengthening authority of local school boards, and providing 
automatic shutoff of State funds to integrated school. 

(3) Edisto State Park closed by act of general assembly in 1956 to circum. 
vent any possible integration of the all-white park, then subjected to Federal 
lawsuit. 

(4) Filing of school integration petitioned by NAACP groups throughout the 
State (chiefly in 1955) was followed by rapid expansion of Citizens Council 
movement. 

(5) Three-judge Federal court in 1955 reviewed Clarendon County case, 
paraphrased Supreme Court’s order to proceed with all deliberate speed but 
set no deadline. Court also pointed out that Supreme Court had not ordered 
racemixing but had banned exclusion on grounds of race. 


TENNESSEE 
Major developments since 1954 

(1) Public schools of Oak Ridge, a federally operated community, desegregated 
in 1955. 

(2) In 1957, general assembly passed five pieces of permissive legislation de- 
signed to give local school boards the means to retain segregated schools. 

(3) Desegregation of Clinton High School, calling out of National Guard, 
trial and conviction of John Kasper and others, issuance of precedent-making 
injunction. 

(4) Desegregation of State colleges, in practice or in principle, after litiga- 
tion. 

(5) Desegregation of first grade in Nashville schools in 1957 and bombing 
of school. 

TEXAS 
Major developments since 1954 

(1) Integration started in 123 school districts, putting 3,600 of the State’s 

258,000 Negro students in mixed classes. 
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(2) Integration started in 35 colleges, including some in east Texas where 
public school segregation remains solid. 

(3) The legislature passed laws prohibiting future public school integration 
without voter approval, with loss of State funds as the penalty. Other anti- 
integration acts were passed. 

(4) Dallas and Houston, the State’s two largest school districts, are under 
court order to integrate but without any deadline. 

(5) The Little Rock episode reportedly stiffened opposition to integration in 
Texas, making more difficult the problems of officials in Dallas, Houston, and 
other places. A new law calls for closing any school where troops are employed. 


VIRGINIA 
Major developments since 1954 

(1) State adopted policy of massive resistance to integration; the general as- 
sembly enacted series of laws to carry it out, including one to close any schools 
that are integrated. 

(2) Federal courts issued desegregation orders to Prince Edward and Arling- 
ton Counties and to the cities of Charlottesville, Norfolk, and Newport News. 

(3) White citizens of Prince Edward County set up an organization to oper- 
ate private schools for white children if public schools of the county are inte- 
grated. Some residents of northern Virginia began a similar move. 

(4) Democrat J. Lindsay Almond, Jr., who advocates massive resistance, was 
elected Governor by a nearly 2-to-1 margin over Republican State Senator Ted 
Dalton, who opposes the State policy and favors leaving the question of integra- 
tion to local option. 

(5) State’s policies have been successful in preventing any integration in 
public schools anywhere in Virginia. 


WEST VIRGINIA 
Major developments since 1954 

(1) West Virginia became the first of the Southern and border States to end 
segregation in all its biracial school districts. 

(2) The West Virginia Legislature removed all reference to a segregated edu- 
cational system from the statutes during the 1957 session. 

(3) Federal District Court Judge Ben Moore directed the Greenbrier County 
Board of Education in October 1955, to desegregate its system. Six other coun- 
ties quickly followed suit when similar actions were brought by the NAACP. 

(4) Segregation was officially brought to an end in the summer of 1954 when 
Governor Marland issued a directive saying the State would comply with the 
Supreme Court decision, and the State board of education ended it in the 
colleges. 

(5) A southern school news survey in the spring of 1957 indicated that deseg- 
regation has meant a saving of from a few hundred dollars annually in smaller 
counties to $250,000 in the State’s most populous—Kanawha. 


Senator Dovetas. In addition, Mr. Chairman, I believe that the 
statistical summary published by the Southern Educational Service 
in October 1958 is of such value in providing specific facts concern- 
ing the schools, the court cases, legislation, and so forth, that I sub- 
mit it for the committee’s information. If the chairman and members 
of the committee do not consider it too long, I will be glad to have it 
printed as an appendix to my statement. 

Senator O’Manonry. May I interrupt you off the record, Senator ? 

(Discussion off the record.) 

(At this point in the proceedings, Senator Carroll entered the 
hearing room. ) 

Senator O’Manoney. The committee is back on the record. 

Senator Douglas, you were about to ask for the inclusion of some- 
thing in the record, were you not ? 

Senator Dovenas. Yes, sir. Is that request granted ? 

Senator O’Manoney. Without objection, it will be so ordered. 
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Senator Doveras. Now, Mr. Chairman, in some areas of the North 
also, segregation is carried out in practice, although our school laws 
are generally in line with the Constitution. While I have not found 
any systematic study of developments in the Northern States, the 
summary article done by Dr. Benjamin Fine for the New York Times 
in August 1957 under the headline “North Moves To Eliminate Colo, 
Line in Its Schools” at least illustrates my point that the problem 
is national, not sectional, in scope. I want to make it clear we in the 
North acknowledge our own inadequacies and failures and find jp 
them added reasons for authorizing the Federal executive depart. 
ments to act. 

I woud like to reaffirm in these hearings what I have frequently 
said in other hearings, on the floor of the Senate and in private 
conversations and speeches over the country, that we in the North 
are not at all self-righteous in this whole matter. We recognize the 
fact that the problems of the South largely develop from historic 
reasons, that they have had slavery, that slavery never took any firm 
hold in the North, and that the vast majority of the Negro popula. 
tion was originally congregated in the South. We in the North do 
not claim in the slightest to be better people inherently than the white 
people of the South. We recognize that we have been spared by 
accidents of climate, geography, and history many of the difficulties 
with which the white South has to contend. I want to make it clear 
that there is not the slightest feeling of self-righteousness or false 
superiority on our part, and we humbly acknowledge, as I have said, 
that we have many inadequacies and failures for which we are ac- 
countable, but which we, in the main, are striving to remove. I want 
to make that abundantly clear. 

Mr. Chairman,’I also request that Dr. Fine’s article on the situation 
in Northern States be printed at this point in the hearing record. 

Mr. O’Manoney. It is so ordered. 

(The article frdm the August 26, 1957, edition of the New York 
Times reads as follows:) 


[From the New York Times, Aug. 26, 1957] 
NortH Moves To ELIMINATE CoLor LINE IN Its SCHOOLS 
(By Benjamin Fine) 


The North has its integration problems, too. The Supreme Court’s decision 
outlawing “separate but equal’ schools has left its mark in all parts of the 
country. During the 3 years since the ruling on May 17, 1954, there has been 
considerable agitation to end segregation in States north of the Mason and 
Dixon line. 

The problems are somewhat different from those in the South. Most of the 
woes are caused by the residential patterns in the North, as well as the South. 
Negroes usually live in certain districts or areas within a community. As a 
result, their children attend schools that are predominantly all-Negro. 

Of late, there has been a slow shift in population trends. Some Negroes are 
moving to the suburbs. Others are entering public housing developments, on 
a biracial basis. Schools are getting a greater proportion of Negroes, under 
these circumstances. 

A SURVEY MADE HERE 


The result has been agitation by leading Negro groups to hasten integration. 
New York City is a prime example. The fight over integration is gaining mo- 
mentum. Two years ago the board of education appointed a commission on 
integration to survey existing conditions and make necessary recommendations. 
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This last spring the six subcommissions reported to the board. Their recom- 
mendations covered such areas as community relations, zoning, teacher place- 
ment, and substandard school facilities. I'wo of the reports—those dealing 
with zoning and with teacher assignments—created considerable controversy. 

The commission urged the school board to reevaluate its present policy on 
integration. It proposed that wherever possible, existing defacto segregation 
pe modified. They urged that experienced teachers be assigned to the “difficult 
all-Negro or predominantly Puerto Rican schools. And they asked that school 
districts be modified on the junior and senior high school levels to permit greater 
jntegration patterns. 

MAJOR PROBLEMS FOR NORTH 


The integration commission is not satisfied with the efforts by Dr. William 
Jansen, superintendent of schools, or the board of education, in implementing 
the recommendations. The commission will meet with Charles H. Silver, board 
president, early next month to air its grievances. 

What are the major problems facing the Northern States on the desegrega- 
tion issue? Legally, these States have outlawed segregation. The statute books 
insist that all children, regardless of race, creed, or color, attend the same schools. 
In practice, though, there are often gaps between what the law says and what 
actually takes place. 

Recently the National Association for the Advancement of Colored People, 
New York State Conference of Branches, presented a memorandum to Dr. James 
£. Allen, New York State Commissioner of Education, outlining the steps some 
communities take to circumvent the laws on segregation. The association 
charged that in some instances segregation had been preserved or extended by 
these means : 

The manner in which school zone lines have been drawn. 

The selection of sites for new schools. 

The practice of permitting white children in predominantly Negro zones to 
transfer to other schools. 

The failure or refusal to alter school zone lines to include white children at- 
tending overcrowded schools in proximity to all-Negro or predominantly Negro 
schools when the latter schools become underenrolled because of population 
shifts. 

The practice of expanding schools in all-Negro or predominantly Negro areas 
to take care of increased Negro populations in these areas rather than alter 
school zone lines to permit Negro children to attend other noneapacity schools. 


EMPLOYMENT OF TEACHERS 


In addition to the de facto segregation, the charge is frequently leveled at 
Northern school boards that they discriminate in the employment of Negro 
teachers. Some of the metropolitan suburban areas are gradually appointing 
Negro instructors. But thus far it is done on a token basis. A suburban school 
system will boast that it has employed one or two Negroes on its faculty. 

A case is now pending in the courts to compel the Union Free School District 
16, Elmont, Nassau County, N.Y., to employ a Negro teacher. Mrs. Dorothy 
Brown applied for a teaching post, but when it was learned that she was a 
Negro, the suit charges, she was not employed. 

Whatever the outcome of the Brown ease, it is well known that it is not so 
easy for a Negro to get a teaching post as a white teacher. 

When some 500 Southern Negro teachers lost their jobs because of desegrega- 
tion, school officials in this city suggested that they apply for positions here. 
Vacancies exist in junior and senior high schools. 

That was 2 years ago. It now appears as if not a single one of the dis- 
charged Negro teachers found the way into the New York City school system. 

New York is also plagued with lawsuits over its zoning laws. Two are pend- 
ing in the courts, seeking to overthrow the district lines that separate all-Negro 
from white or mixed schools. Here the pupils were assigned to schools in 
their own district. But the suit charges that the pupils would be forced to go 
to inferior all-Negro schools. The parents say they are ready to transport their 
children to schools out of their district, and a mile or more away from their 
homes. 

These suits are being watched with great interest by school officials as well 


as parents. Upon their outcome may well depend the speed with which this city 
ends de facto segregation. 
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But New York is not alone with its woes and integration headaches. 
parable problems exist in many major cities of the North. 

In the Philadelphia school system, most schools are mixed. Where they are 
not, it is because of residential patterns. 

Where schools are all-white or all-Negro, the teachers and administrators 
also are either all-white or all-Negro. There is some agitation for faculty jp. 
tegration but the Board of Education has rejected the request. It points to the 
“peaceful and wonderful” progress over the last decade. In the public Schools 
where the pupils are mixed, the teachers are, too. 

The Philadelphia Teachers Association, a 6,000-member affiliate of the Nationg) 
Education Association, recently elected its first Negro, a woman, as its president, 

Gov. George M. Leader reported on May 15 that a survey by the department 
of public instruction had showed that three Pennsylvania school districts pra. 
ticed limited segregation of Negro pupils. The Governor threatened to cut og 
State funds and invoke legal sanctions against the districts unless segregation 
was eliminated. Governor Leader fixed October 1 as the deadline for cop. 
pliance. 

In Chicago and its surrounding area, the integration question is beginning 
to attract attention. There are four all-Negro high schools in Chicago ang 
three others that have more than 90 percent Negroes. 

The big problem the county school system faces is the placing of Negro teach. 
ers. Their numbers have been increased by migration from the South. 

Of 10,000 teachers in the county districts, only 100 are Negroes; 60 of thege 
are in one district—Robbins. Although Illinois law bars discrimination because 
of race, many districts do not hire Negroes. 

Elsewhere in the State all-Negro schools exist because of residential patterns 
and in some cases because of traditions and habits. An example of the latter 
is in Cairo, where the Negro population is fairly evenly distributed in the com. 
munity and children may choose their schools. Although they have the option, 
Negro children continue to attend the schools Negro children have always at. 
tended. 

The National Association for the Advancement of Colored People in Chicago 
is making a study to find means to end de facto segregation. Two workshop 
conferences on the problem have been held this month. 


Com. 


FACING THE PROBLEM 


One suggestion is that integration would be promoted in Chicago by changing 
school districts to run from east to west instead of from north to south. Integra. 
tion in high schools could be increased if the arrangement for feeding elemen- 
tary school graduates into high schools were revised, it has been suggested. 

A bill that would have required Chicago to redraw its school district lines 
was defeated in the legislature at the last session. Incidentally, the rezoning is. 
sue is giving New York City school officials their greatest headache. 

The nonwhite population of Detroit is estimated at 360,000 out of a total pop. 
ulation of 2 million. Here, as in the other Northern cities, the most serious 
racial problem stems from residential segregation. As a consequence, Detroit 
has many schools with a great preponderance of Negroes and others with great 
preponderance of whites. 

Although there is concern about this situation, there is evidence that the board 
of education and citizens groups are facing up to this problem. The commis- 
sion on community relations reports increased moves at various economic levels 
toward integrated housing patterns. If continued, this trend would mean more 
mixing in the city’s schools. 

In general, the situation in suburban communities is similar to that in De 
troit. However, a few have maintained a lily-white status through tacit resi- 
dential restrictions. 

The greater Cleveland school boards are confronted with many integration 
problems. A few Cleveland schools in predominantly colored districts have a 
100 percent Negro enrollment. Others have from 5 to 70 percent. 

In Cleveland’s numerous suburbs, segregation is a matter of boundaries. In 
recent years Negroes have been moving in large numbers to the outskirts of the 
city, but with several minor exceptions have not succeeded in moving into the 
suburbs. 

Despite the setbacks for integration in the North, one fact emerges clearly: 
segregation is not encouraged, nor is it the policy of the school boards. It 
is a community problem, based on the reluctant or even cynical acceptance, in 
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some communities of Negro residents. It is basically a residential pattern, which 

pas concentrated the bulk of all Negroes within definite areas in each com- 

munity. . ; : 

But with this residential trend breaking down, and with a gradual spread- 

ing of Negroes into other districts, the question of school integration will assume 
owing proportion in the next few years. 

As New York City has found, integration will not lie still much longer. The 
North, as well as the South, has learned that the Supreme Court decision of 
May 17, 1954, has left a host of still-to-be-answered questions in its wake. 

[This is the second of two articles dealing with the progress of integration 
jn the schools. ] 

Senator Dovenas. Mr. Chairman, the bare figures of over 10 million 
Negro and white schoolchildren still denied the opportunity to attend 
desegregated schools, however, do not begin to tell the whole story. 
There are many resulting losses, and I shall touch on a few. 

First the psychological damage. The false sense of superiority in 
white schoolchildren as well as the false sense of inferiority in Negroes, 
which are fostered by segregated public schools, place a great strain on 
human, relations in our country. They tend to undermine the basic 
tenets of our democracy and of our religious teachings—the worth and 
dignity of every person, the equality of each before the law, regardless 
of race, creed, or national origin. 

The wise southern leader, Mr. Marion Wright, reminds us, and I 
quote from him: 


Such assumptions of superiority have through the centuries produced not only 
the short, sharp agony of war, but the prolonged and subtle and refined torment 
of spirit which follows discrimination. 

Another tragic development has been the welter of State and local 
laws, resolutions, ordinances, and administrative actions designed to 
thwart the Supreme Court’s decisions. The Southern Education Re- 
porting Service last fall reported that about 200 measures to prevent 
or control desegregation had been passed since May 17, 1954, in 11 
States. 

An illustrative list of these State and local actions in education and 
other fields was gathered by Mr. J. Francis Polhaus, formerly with the 
Department of Justice and now counsel to the Washington bureau of 
the NAACP, a year ago, and he has supplemented it more recently. 
ask that his study and the more recent supplement be inserted in the 
hearing record at this point to show the true nature of the situation. 

Senator O’Manonery. Without objection, the document will be in- 
serted. 

(The documents read as follows :) 


COMPILATION OF RECENT STATE AND LocaL Laws, RESOLUTIONS, ORDINANCES, AND 
ADMINISTRATIVE POLICIES, WITH COMMENTS BY MR. J. FRANCIS POLHAUS, 
COUNSEL, WASHINGTON BUREAU, NATIONAL ASSOCIATION FOR THE ADVANCE- 
MENT OF COLORED PEOPLE 

ALABAMA 


Alabama, in an attempt to evade the Supreme Court’s school decisions, has 
adopted a pupil placement law. 

This plan gives local boards of education “full and final authority and re- 
sponsibility for the assignment, transfer, and continuance of all pupils.” It 
provides that there shall be no reallocation of pupils “according to any rigid rule 
of proximity of residence.” The board of education shall consider, among other 
factors, “‘the psychological qualification of the pupil’; “the psychological effect 
upon the pupil of attendance at a particular school”; “the possibility or threat 
of friction, or disorder among pupils or others”; the possibility of breaches of 
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the peace or ill will or economic retaliation within the community’ (Act No, 29) 
regular session, Alabama, 1955; I Race Relations Law Reporter * 235). F 

In this act the legislature is authorizing the local boards to, in effect, sur. 
render their authority to those persons in the community who will Promote 
mob action. 

In an attempt to make school officials immune from legal action to enforce 
constitutional rights, Alabama has amended its constitution to allow the legig. 
lature to designate as judicial officers members of State school boards, State 
boards of education, county school boards, city school boards or commissio 
and all superintendents of schools, school officials and employees (Act No, 82, 
Alabama, first special session, 1956 ; I R.R.L.R. 417). 

In defiance of the Supreme Court, the legislature adopted an interposition 
resolution declaring the Court’s segregation decision “null, void. and of no 
effect” (Southern School News,’ vol. II, No. 8, p. 6, Act No. 42, Alabama, first 
special session, 1956). 

Alabama reaffirmed its unconstitutional school policy of segregation by adopt: 
ing an amendment to its school laws providing for school boards to conduct 
“separate schools for white and colored children whose parents * * * yolyn. 
tarily elect that such children attend schools with members of their own rage’ 
(Act No. 117, Alabama, second special session, 1956; I R.R.L.R. 717). 

In a series of amendments to its constitution, Alabama granted to the legisl. 
ture authority to close, withdraw State aid from, or even dispose of, public 
schools threatened with integration, and to donate funds and property to private 
a (S.S.N., vol. III, No. 3, p. 3; Act No. 82, Alabama, first special session, 

Also authorized is a so-called private school plan whereby a local school board, 
on petition of a majority of school patrons, may close a school and lease the Prop- 
erty for “private, nonprofit, educational purposes” and use public funds to pay 
pupils’ tuition in private schools. Teachers transferred to these private schools 
would continue to be eligible for State benefits (S.S.N., vol. IV, No. 3, p. 5). 

In addition to the above-noted legislation of a statewide effect, both the State 
legislature and local governing bodies have passed legislation to thwart the en- 
joyment of civil rights. 

The legislature passed two bills, applying to Macon and Marengo Counties, 
which would allow the county school boards to discharge any teacher “at any 
time such action is deemed necessary to promote the best interest of the schools” 
(Acts Nos. 40 and 41, first special session, Alabama, 1956). 

A local act applicable to Wilcox County requires any organization soliciting 
membership or funds in the county to pay a $200 license fee, a $50 fee for each 
solicitor, and $5 for each member signed up (Act No. 238, regular session, Ala- 
bama, 1955). 

This act would, of course, apply to organizations other than those advocating 
integration. Labor unions would, for instance, be similarly affected. It is doubt 
ful, however, that it will be invoked against segregation organizations or other 
groups seeking to stifle civil rights and civil liberties. 

The city of Huntsville, Ala., in an attempt to perpetuate the separate but equal 
doctrine, has adopted a resolution making the local golf courses available 1 day 
a week to Negro patrons (I R.R.L.R. 589). 

The city of Montgomery has made it a misdemeanor for white and colored to 
engage in athletic contests together, or for any owner or operator of a public 
establishment to allow interracial athletic contests (Montgomery Ordinance No. 
15-57, Mar. 19, 1957; II R.R.L.R. 714). 

On November 13, 1956, the Supreme Court in the case of Gayle v. Browder (Ti 
Sup. Ct. 165), affirmed a district court decision that enforcement of State and 
city laws requiring segregation on public carriers was unconstitutional. Never 
theless, on March 12, 1957, the Birmingham City Commission reaffirmed its policy 
of segregation on public buses, adopted an ordinance which reaffirmed, reenacted, 
and continued in full force and effect its existing law requiring segregation in 
the transit system (Ordinance No. 1342-F, II R.R.L.R. 457). 

Beeause of the growing importance of the vote of colored citizens in the town 
of Tuskegee, the State legislature enacted a statute redefining the city limits of 
the town, removing from the municipality almost all colored voters (Act No. 140, 
Alabama, 1957 sess.; II R.R.L.R. 856). 
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Not ¢ 
ernmen 
State ¢ 
county 
tial hig 
85 pere 
ment W 
p.1). 

The | 
out in 
ticipate 
transer 
Record 


On N 


Court, | 

of nulli 

1117). 
An ir 


type. 
State 

want ti 
Arka 


. 201, 


mote 


force 


State 
sions, 
d. 82 


sition 
of no 
- first 


dopt- 
nduct 
olun- 
race” 


gisla- 
ubli¢ 
"ivate 


ne en- 
ties, 
0013" 


citing 
* each 
» Ala- 


rating 
loubt- 
other 


1 day 


red to 
public 
ce No, 


er (77 
e and 
Never: 
policy 
acted, 
ion in 


» town 
nits of 
0. 140, 


CIVIL RIGHTS—1959 91 


Not content with this attempt to deny Negro citizens a voice in their gov- 
ernment, the legislature went a step beyond and passed an amendment to the 
State constitution authorizing the legislature to abolish Macon County, the 
county in which Tuskegee is located. The purpose of this is to dilute the poten- 
tial high percentage of colored voters (Macon County’s colored population is 
85 percent ) by dividing these voters among neighboring counties. This amend- 
ment was approved on December 17, 1957 (Washington Post, Dec. 18, 1957, 


6 background of this amazing perversion of the democratic process is set 
out in a press conference of officers of the Tuskegee Civil Association, par- 
ticipated in by Senator Douglas and other Senators, on July 30, 1957. A 
transcript of the testimony of this conference appeared in the Congressional 
Record of August 8, 1957. 

ARKANSAS 


On November 6, 1956, the voters of Arkansas voted on and approved three 
measures designed to maintain segregation in the public school system. All 
three measures were to become effective on December 6, 1957. 

The first of these measures was an amendment to the constitution of Arkansas 
designed to nullify the U.S. Supreme Court’s decision in the school segregation 
eases. This amendment directed the general assembly to “take appropriate ac- 
tion and pass laws opposing in every constitutional manner the unconstitutional 
desegregation decisions of May 17, 1954, and May 31, 1955, of the U.S. Supreme 
Court, including interposing the sovereignty of the State of Arkansas to the end 
of nullification of these” (amendment No. 47, Arkansas constitution; I. R.R.L.R., 
117). 

i initiated petition of interposition was also approved which reads, in part: 

“The people of Arkansas assert that the power to operate public schools in 
the State on a racially separate but substantially equal basis was granted by the 
people of Arkansas; any and all decisions of the Federal courts or any other 
department of the Federal Government to the contrary notwithstanding” (I. 
R.R.L.R. 591). 

The third of the measures adopted at this time was a school assignment plan, 
intended to evade the Supreme Court’s decisions on school segregation. The chief 
means to be used in this evasion is apparently a provision that one of the factors 
to be considered is the “possibility or threat of friction or disorder among pupils 
or others” (I. R.R.L.R. 579) ; Arkansas Stat., 80-1519 et seq.). 

This provision is obviously an invitation to mob action of the Little Rock 
type. 
Btate Commissioner of Education Ford said the law would help districts which 
want to keep their segregated schools (S.S.N., vol. III, No. 6, p. 8). 

Arkansas’ compulsory school attendance law has been amended so that 
students are relieved of the necessity of attending school if classes are racially 
mixed (Act No. 84, Arkansas Legislature, 1957 session, II R.R.L.R. 453). 

The legislature has created a State agency to assist in preserving segregation. 
This State sovereignty commission has been granted the right to examine 
“all records, books, documents, and other papers touching upon or concerning 
the matters and things about which the commission is authorized to conduct 
an investigation.” Subpena power is granted to the commission with punish- 
ment for refusal to obey or a fine up to $1,000 and 6 months’ imprisonment (Act 
No. 83, Arkansas Legislature, 1957 session, II R.R.L.R. 491). 

In an atterapt to intimidate those seeking to promote desegregation, Arkansas 
has enacted legislation requiring “persons and organizations promoting school 
desegregation by legislation or litigation” to register and submit reports to the 
State sovereignty commission (Act No. 85, Arkansas Legislature, 1957 session, 
TT R.R.L.R. 495). 

Upon the recommendation of State Attorney General Bruce Bennett, Little 
Rock and 11 other communities in the State have adopted local ordinances re- 
quiring any organization, upon request of local authorities, to file specified in- 
formation about finances, officers, and members within a city. These ordinances 
are under legal attack by the NAACP (S.S.N., vol. IV, No. 6, p. 3). 

In the meantime, these statutes are being used to harass the NAACP. Mrs. 
Daisy Bates, State president of the NAACP, and Rev. J. B. Crenshaw, president 
of the Little Rock branch, have been arrested and fined for failing to reveal the 
membership list of the Little Rock branch. 
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FLORIDA 


Florida has also enacted a pupil-placement bill. Its author, Senator Johne 
says of it: “Counties that want to keep segregated schools can do so under this 
bill” (S.S.N., vol. II, No. 1, p. 5). 

This act sets up the county board of education as the authority to assign ¢hj). 
dren to the school “as shall be determined by the board to be best adapted or 
qualified to serve the best interests of the child and of the public school system.” 
The authority of the board is “full and complete and its decision as to the el- 
rollment of any pupil in any such school shall be final” (ch. 29746, Laws, Ploridg 
1955; I R.R.L.R. 237). ; 

Further legislation on the assignment of pupils established vague criteria for 
assignment, such as the “phychological, moral, ethical, and cultural backgrounds 
of the pupil.” The board is directed to take into account “sociological, psycho. 
logical, and like intangible social scientific factors as will prevent, as nearly ag 
practicable, any condition of socioeconomic class consciousness among pupils 
attending any given school.” There is no provision requiring members of the 
boards to have any specific training in any of the social sciences (ch. 3139 
Laws, Florida, 1956 ; I R.R.L.R. 924). 

At the same time, school authorities were authorized to ignore continuing 
contracts and tenure in assigning teachers. Chapter 31391, Laws, Florida 1956 
“This is designed to permit the dropping of Negro teachers, regardless of their 
qualifications.” (S.S.N., vol. III, No. 2, p.10). It would, of course, also Subject 
white teachers to lack of job security and make them subject to pressures from 
local boards. 

Florida, as other States refusing to comply with the Supreme Court’s decision, 
has passed a resolution of nullification and interposition denouncing “the usurpa. 
tion of power by the Supreme Court of the United States” (S. Con. Res. No, 
17-XX, 1956 special session ; IL.R.R.L.R. 948). 

The Governor of the State has been granted what amounts to dictatoria] 
powers under the guise of emergency authority to quell violence. The statute 
granted such authority reads in part: 

“In all such cases when the Governor of the State of Florida shall issue his 
proclamation (of emergency) as herein provided he shall be and is hereby fur- 
ther authorized and empowered, to cope with said threats and danger, to order 
and direct any individual person, corporation, association or group of persons 
to do any act which would in his opinion prevent danger to life, limb or property, 
prevent a breach of peace or * * * to refrain from doing any act or thing * * * 
and shall have full power by appropriate means to enforce such order or pro- 
clamation” (ch. 31390, Laws, Florida, 1956; I R.R.L.R. 955). 

The only limitation on the Governor’s use of this grant of power is that it shall 
be used “when, in his opinion, the facts warrant.” 

In an effort to harass those supporting the Federal Constitution, the legisla- 
ture set up a committee to investigate the NAACP. The committee was granted 
a $50,000 appropriation and given broad subpena powers (S.S.N., vol. III, No, 3, 
p. 13). 

In addition to State action, the battle against integration has been carried on 
on a local level. 

The legislature passed a bill for Jefferson County, forbidding teachers of one 
race to instruct pupils of another, and forbidding pupils to engage in or attend 
athletic contests or use school cafeterias with children of another race (S.S.N, 
vol. IV, No. 3, p. 2). 

Not only the school-segregation cases, but decisions of the Federal court relat: 
ing to public beaches have been the objects of defiance by local authorities, 

The city of Delray Beach has passed an ordinance providing: ‘‘No member 
of the Negro race shall go upon the Delray Beach Municipal Beach or the 
Delray Beach municipal pool” (Emergency Ordinance No. 236, 1956: I R.R.LR. 
733). 

The city of Sarasota has likewise attempted by statute to deny colored citi- 
zens the right to use the public beaches. It adopted an ordinance requiring the 
clearing of public beaches whenever persons of different races shall enter on 
the beach at the same time (Ordinance No. 913, 1956: I R.R.L.R. 945). 

Of recent enactment by the State legislature is a bill (H.R. 794, 1957) calling 
for “automatic closing and suspension of operation of any public school in this 
State upon the employ of Federal troops in the vicinity of said school for certain 
purposes.” The Governor signed this into law in October 1957. 
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GEORGIA 


Georgia has reacted strongly to the Supreme Court’s decisions protecting the 
rights of minority citizens. The legislative reaction has taken various forms, 
among them a resolution of interposition and nullification, a call for impeach- 
ment of Supreme Court Justices, a memorial to declare the 14th and 15th amend- 
ments invalid, and a statute requiring State officers, under penalty of loss of 
pension rights, to continue enforcing unconstitutional State laws. 

The nullification resolution declares : 

“That said decisions and orders of the Supreme Court of the United States 
relating to separation of the races in the public institutions of a State as an- 
nounced and promulgated by said Court on May 17, 1954, and May 31, 1955, are 
null, void, and of no force or effect” (H. Res, 185, 1956 sess.; I R.R.L.R. 438). 

The legislature adopted a resolution on February 27, 1957, calling on the 
U.S. Representatives from Georgia to introduce a resolution of impeachment 
against Chief Justice Warren and Justices Black, Douglas, Reed, Frankfurter, 
and Clark because of certain decisions in which they participated (H. Res. 174, 
1957 sess ; II R.R.L.R. 485). 

As yet, no Georgia Congressman has introduced such a resolution. 

On March 8, 1957, the legislature passed a resolution memorializing the U.S. 
Congress to declare the 14th and 15th amendments “null and void and of no 
effect” (S. Res. 39, 1957 sess.; II R.R.L.R. 483). 

The statute relating to enforcement of segregation laws provides: 

“Any peace officer * * * who knowingly refuses or fails to attempt to enforce 
any law of this State requiring segregation or separation of the white and colored 
races in any manner or activity * * * shall forfeit all retirement benefits, all 
disability benefits, and all death benefits” (Act No. 197, Georgia Laws, 1956; 
IR.R.L.R. 450). 

Even before the Supreme Court’s decision in the school cases, Georgia had 
begun its plan to avoid the possible consequences of such a decision. 

In 1954, a constitutional amendment was ratified to allow the legislature to 
provide for grants of public funds to citizens for educational purposes (art. 
VIII, sec. XIII, Georgia constitution). 

Following the Court’s ruling in the segregation cases, the State adopted a 
pattery of laws intended to evade compliance with the Constitution as applied 
by the Court. 

A group of laws approved February 6, 1956, laid the groundwork for the clos 
ing of public schools and the operation of a State-sponsored private school 
system. 

The first of these provides for the closing of public schools by the Governor 
whenever a school becomes ineligible for State funds (i.e., when integrated). 
The students of such a closed school become eligible for an “education grant” 
from public funds (Act No. 11, Georgia Laws, 1956; I R.R.L.R. 418). 

Acts No. 13 and 14 of the 1956 session of the legislature authorize the State 
and local boards of education to lease and sublease public school property for 
“private school purposes” (I R.R.L.R. 420). 

Supplementing the above acts is a law to bring within the State teachers’ 
retirement system teachers who would teach in these “private” schools (Act No. 
15. Georgia Laws, 1956; I R.R.L.R. 424). 

The Governor has been granted authority to suspend the compulsory school 
laws throughout the State or in any part of the State (Act No. 130, Georgia Laws, 
1957 ; IT R.R.L.R. 453). 

In order to insure conformity by the teachers of the State, the State board of 
education has adopted a resolution to revoke “forever” the license of any teacher 
who “supports, encourages, condones, or agrees to teach mixed classes” (S.S.N., 
vol. II, No. 2, p. 4). 

In a further effort to block any possible integration, the legislature has dried 
up any funds to support a possibly integrated school. 

It has been made a felony, punishable by 2 years’ imprisonment, for any 
school official of the State or municipal or county system to spend tax money 
for public schools in which the races are mixed (Act. No. 82, Georgia Laws, 
1955). 





‘Later rescinded on the advice of the State attorney general as unnecessary. The 
teachers oath to uphold the laws of the State was sufficient to prevent membership in 
the NAACP, he added. 
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The Appropriations Act of 1957 contains a provision that prohibits funds to pp 
used for any public educational facility in which white and Negro races are not 
separated (H. Res. 243, Georgia, 1956 ; IR.R.L.R. 421). 

Following an attack on the segregated system of the University of Georgia 
School of Law (Ward v. Regents (II R.R.L.R. 369, 599)) the State board of 
regents announced it would enforce admission requirements that would make 
it a practical impossibility for a colored person to apply, because of the socig) 
and political pressures on those sponsoring him. 

These requirements would be: (1) signature of two alumni that the applicant 
is of good character, (2) a testimonial from the ordinary or clerk of superior 
court of the applicant’s county that he “bears a good reputation in the cop. 
munity,” (3) a recommendation that he is a “fit and suitable person” for aq. 
mission from the judge of the superior count in his county or residence (S$.8.y. 
vol. III, No.11, p. 6). 

In areas other than public-school segregation, Georgia has also acted to render 
ineffective decisions of the Federal courts. 

In the field of public transportation, the State has adopted a law requiring 
segregation of intrastate passengers in waiting rooms of public carriers. Any 
earrier failing to comply is subject to penalty for a misdemeanor for each day 
it so fails (Act No. 413, Georgia Laws, 1956; I R.R.L.R. 428). 

Also passengers who fail to use the waiting rooms designated for their race 
under the above noted statute are subject to criminal prosecution ; officers who 
enforce this law are exempted from suit for false arrest, false imprisonment, 
or other legal action (Act No. 405, Georgia Laws, 1956). 

To avoid allowing colored citizens to exercise their constitutional right to 
use public parks and other places of public recreation, Georgia has authorized 
the State or its political subdivisions to sell, lease, or otherwise dispose of sych 
property (Act No. 20, Georgia Laws, 1956; I R.R.L.R. 427). 

Pursuant to this authority nine State parks were leased to private operators, 
Average rental of these leases was $2,000 for 12 months. Most of the parks 
were leased to former park superintendents (S.S.N., vol. II, No. 11, p. 9). 

Under the guise of emergency powers, and in a bill practically identical with 
Florida’s on the same subject, the Governor is granted the same absolute power 
referred to in the above discussion of Florida’s emergency statute. This in. 
cludes the authority to order anyone “to do any act” or “refrain from doing any 
act ’(Act No. 60, Georgia Laws, 1957; II R.R.L.R. 505). 

Also, the State patrol and bureau of investigation has been charged with the 
duty of entering any county or municipality “for the purpose of making ar 
rests and otherwise enforcing any law of this State requiring segregation or 
separation of the white and colored races in any manner or activity” (Act No, 
384, Georgia Laws, 1956). 

LOUISIANA 


Shortly after the Supreme Court’s decision in the school segregation cases, 
Louisiana amended its constitution to continue segregation under its police 
power. The amendment provided: 

“All public elementary and secondary schools in the State of Louisiana shall 
be operated separately for white and colored children. This provision is made 
in the exercise of the State police power” (Act No. 752, Louisiana, 1954, 
I R.R.L.R. 239). 

Supplementing this amendment, the legislature passed a law providing: (1) 
segregation in all elementary and secondary public schools; (2) withdrawal of 
State certification for any noncomplying school; (3) withdrawal of State sup 
port, including funds for free books and school lunch program from any non 
complying school; (4) criminal penalties ($500 to $1,000 fine or 90 days to6 
months’ imprisonment) for any violating the provisions of the law (Act No. 
555, Louisiana, 1954, I R.R.L.R. 239). 

It also enacted a pupil placement plan which gave each parish superintendent 
of schools authority to assign students. No criteria were provided for making 
such assignments (Act No. 556, Louisiana, 1954). 

As soon as these legislative provisions were legally attacked, they were 
declared unconstitutional. Bush v. Orleans Parish School Board (138 F. Supp. 
336 (1956). 

In the field of higher education, Louisiana had for several years admitted 
colored students to its State supported colleges. This was done pursuant to 
court cases predating the Supreme Court decision of May 17, 1954. 
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Following the decision of May 17, the State not only attempted to thwart that 
decision, but to reverse its policy with respect to higher education as well. 

It did this by adopting a law requiring all students and applicants at tax 
supported colleges to have a certificate of good character signed by their high 
school principals and district superintendents (Act No. 15, Louisiana, 1956). 

At the same time it passed an act making it a ground for dismissal from 
employment for any teacher to perform “any act toward bringing about the 
integration of the races within the public school system or any public institution 
of higher learning” (Act No. 249, Louisiana, 1956; I R.R.L.R. 941). 

Taken together, these laws made it impossible for colored students to obtain 
the required certification. It was so recognized by the Federal court and the 
scheme was declared unconstitutional. Ludley v. Board of Supervisors of L.8.U. 
(150 F. Supp 900). 

Act 249, referred to above, also provided for dismissal of teachers for advocat- 
jing racial integration or for belonging to or contributing to an organization en- 
joined from operating in Louisiana. At the time, the NAACP was under injunc- 
tion prohibiting it from doing business in that State. 

Similar restrictive legislation was applied to public school bus operators, 
teachers and employees of the Orleans parish public school systems (Acts 248, 
950 and 252, Louisiana, 1956; I R.R.L.R. 943 et seq.). 

An act affecting the city of New Orleans provides “Those public schools being 
utilized in the education of children of the Negro race through the 12th grade of 
school shall * * * be utilized solely and exclusively in the education of children 
of the Negro race unless otherwise classified by the legislature.” 

A similar provision was made with respect to “white” schools and a provision 
was likewise made that all new schools would be designated “white” or “Negro.” 

The law also requires that white and colored students will be taught only by 
teachers of their own race. 

It further attempts to deny legal attack on the law by providing that the act 
may be contested only with the consent of the legislature (Act No. 319, Louisiana, 
1956; I R.R.L.R. 927). 

The State has suspended its compulsory school attendance laws in any school 
system which is ordered integrated (Act No. 28, Louisiana, 1956; I R.R.L.R. 728. 
This has been interpreted as applying to the parochial school system (S.S.N., vol. 
II, No. 12, p. 3). 

In attempting to prevent lawsuits from being brought against segregation in 
the school and park systems, Louisiana has amended its constitution and desig- 
nated the governing boards of these institutions special agencies of the State. 
It has withdrawn permission for suits to be brought against special agencies ex- 
cept with the consent of the legislature (Act No. 613, Louisiana, 1956; I R.R.L.R. 
776). 

Louisiana has, of course, adopted a resolution of interposition. Therein it de- 
clares the May 17, 1954, decision of the Supreme Court and any similar decision 
to be in violation of the U.S. Constitution “insofar as such decisions may affect 
or apply to the sovereign State of Louisiana” (H. Con. Res. No. 10, Louisiana, 
1956; I R.R.L.R. 753). 

The attack on desegregation has not been confined to the public-school system. 

A particular retreat into reaction was taken when the State outlawed inter- 
racial athletic events and established forced segregated seating at all athletic 
events (Act No. 579; Louisiana, 1956; I R.R.L.R. 953). 

Prior to the enactment of this legislation, colored athletes had been participat- 
ing before unsegregated audiences for several years. Shreveport was represented 
in baseball in the Texas League, where colored players were active. The U.S. 
Naval Academy and the University of Pittsburgh had participated in the Sugar 
Bowl football game on an unsegregated basis. Because of this reversal of State 
policy, the U.S. Military Academy was forced to transfer its 1957 football game 
with Tulane, scheduled for New Orleans, to West Point, in order to comply with 
the policy of the National Government. Again in defiance of a Supreme Court 
ruling, Louisiana has enacted a law requiring racially segregated waiting rooms 
for intrastate passengers of public carriers, with criminal penalties of $100 to 
$300 fine and 30 days to 6 months imprisonment for any violation (Act No. 27, 
Louisiana, 1956; I R.R.L.R. 741). 

Employers are required, under criminal penalty, to provide separate sanitary 
facilities, eating places and drinking facilities (Act 395, Louisiana, 1956; I 
R.R.L.R. 947). 
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This last requirement appears to contravene Executive Order No. 10479 which 
prohibits discrimination by employers holding Government contracts. Logically 
it would bar the issuance of Government contracts to any Louisiana industry, 


MISSISSIPPI 


In Mississippi, the State has thrown its full power into the effort to render 
null and void the school segregation decisions of the Supreme Court. 

In a resolution of interposition and nullification, Mississippi’s Legislature has 
declared : 

“the decisions and order of the Supreme Court of the United States of May 

17, 1954, and May 31, 1955, to be a usurpation of power reserved to the several 
States and do declare, as a matter of right, that said decisions are in violation 
of the Constitutions of the United States and the State of Mississippi, and there. 
fore, are considered unconstitutional, invalid, and of no effect within the cop. 
fines of the State of Mississippi.” (S. Con. Res. No. 125, Mississippi, 1956; I 
R.R.L.R. 442). 
. Implementing this resolution is an act which directs all officers of the execy. 
tive branch of the State government to prohibit “the implementation of or the 
compliance with, the integration decisions of the U.S. Supreme Court,” and to 
prohibit the “mixing or integration of the white and Negro races in public 
schools, public parks, public waiting rooms, public places of amusement, recrea. 
tion, or assembly.” 

Any law officers acting in compliance with this act is granted “a full and com. 
plete defense to any suit” brought against him by “any person * * * or by the 
Federal Government of the United States” (ch. 254, General Laws of Mississippi, 
1956 ; II R.R.L.R. 480). 

As a further means of resisting the 14th amendment to the Constitution, the 
State set up a “legal educational advisory committee.” This committee wag 
granted authority to command the appearance of witnesses. The testimony of 
such witness ‘“‘would be used in support of the State using its police power to 
maintain segregation for ‘peace and order’” (S.S.N., vol. I, No. 6, p. 9). 

At about the same time the Governor appointed 1,100 lawyers as special 
assistant attorneys general to act in defense of school officials against whom suits 
might be brought (S.S.N., vol. I, No. 6, p. 9). 

Later the State created a “State sovereignty commission” with the duty “to 
do and perform any and all acts necessary and proper to protect the sovereignty 
of the State of Mississippi, and her sister States, from encroachment thereon by 
the Federal Government.” 

The commission was granted subpena power to require examination of wit- 
nesses and production of books, records, etc. Failure to respond to the subpena 
of the commission was made punishable by “fine or imprisonment in the discre- 
tion of the commission” (ch. 365, General Laws of Mississippi, 1956; I R.R.LR. 
592). 

The legislature appropriated $250,000 to finance the activities of the sov- 
ereignty commission. Out of these funds, the commission decided to employ 
secret investigators and informants (S.S.N., vol. II, No. 12, p. 5). 

In the field of publie school education, Mississippi acted early to attempt to 
frustrate the Supreme Court’s decisions. 

In December 1954, it adopted an amendment to its constitution which would 
authorize the legislature to abolish public schools through the State and allow 
the legislature to authorize counties or separate school districts to abolish their 
schools (ch. 182, General Laws of Mississippi, 1955). 

Also there was enacted a statute prohibiting “persons of the white or Can- 
ecasian race from attending schools of high school level and lower, wholly or 
partially supported with State funds, which are also attended by a member or 
members of the colored or Negro race.” Violations of this law are made pun- 
ishable by a fine up to $25 or 6 months’ imprisonment (ch. 43, General Laws of 
Mississippi, 1955). 

The State has also abolished its compulsory school attendance law in order to 
avoid possible integration (ch. 288, General Laws of Mississippi, 1956; I 
R.R.L.R. 422). 

In a series of bills to preserve segregated travel, Mississippi requires public 
carriers to provide and designate racially separate waiting rooms and toilet 
facilities for intrastate travelers. Failure to use such facilities as designated 
is made punishable by nenalties up to $1,000 in fine and 1 vear imprisonment 
(chs. 258, 259, and 260, General Laws of Mississippi, 1956 ; I R.R.L.R. 430 et seq.). 
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As a means of insuring these and all other of its illegal and unconstitutional 
laws are obeyed, Mississippi has made it a criminal offense to conspire to violate 
the State’s segregation laws by force, violence, threats, intimidation or ‘other- 
wise” (ch. 20, General Laws of Mississippi, 1954). 

Realizing that the structure of enforced segregation is built on the denial of 
the franchise, Mississippi amended its constitution in order to further restrict 
the voting rights of its colored citizens. By this means, colored voters were 
reduced from 22,000 in 1954 to 7,000 in 1955, according to testimony given by 
Governor Coleman to the House Judiciary Committee. This 7,000 voters is out 
of a colored population in the State of 900,000 (House hearings, H.R. 140 et al., 
goth Congress, 1st sess., p. 730). 


NORTH CAROLINA 


North Carolina is another State which has constructed an elaborate scheme 
to deny colored children their right to attend public schools without racial 
discrimination. 

One measure in this scheme is the transfer of authority from enrollment and 
assignment of pupils from the State board of education to local city and county 
poards (ch. 1372, Session Laws of North Carolina, 1955). 

The purpose of this transfer, as explained by its segregationist proponents, 
was to require that each of the 172 school administrative units must be sued in 
any complete legal attack on segregation on a statewide basis (S.S.N., vol. I, 
No. 9, p. 10). 

Another, and perhaps the principal, measure devised to block integration is 
a school-placement plan. This plan, as amended and in effect, grants to each 
local board of education “full and complete” authority to assign and reassign 
students to the public schools. In making assignments, the boards are “to 
provide for the orderly and efficient administration of the public schools, and 
provide for the effective instruction, health, safety, and general welfare of the 
pupils.” Each board of education is authorized to adopt “reasonable rules and 
regulations as in the opinion of the board are necessary in the administration 
of this article” (ch. 7, extra session laws, North Carolina, 1956; I R.R.L.R. 93S). 

Other parts of this scheme of evasion are: 

An amendment to the State constitution to authorize expenditure of public 
funds for tuition grants ‘“‘for the private education of any child for whom no 
public school is available or for the private education of a child who is assigned 
against the wishes of his parent * * * to a public school attended by a child 
of another race.” This amendment also authorizes the legislature to provide 
“local option” whereby local educational units may be allowed to close their 
public schools (ch. 1, extra session laws, North Carolina, 1956; I R.R.L.R. 928). 

An act, adopted pursuant to the authority granted in the amendment noted 
above, which provides tuition grants as authorized in the amendment, for use 
for education in private, nonsectarian schools, (ch. 3, extra session laws, North 
Carolina, 1956; I R.R.L.R. 930). 

An act, adopted pursuant to the authority granted in the amendment note 
above, authorizing each local education unit “to suspend the operation of one 
or more or all of the public schools under its jurisdiction.” It provides the 
machinery for such suspension and for the reopening of any closed school (ch. 
4, extra session laws, North Carolina, 1956; I R.R.L.R. 934). 

An act providing for the suspension of the compulsory school attendance law 
where public schools are integrated and it is “not practicable for such child 
to attend a private nonsectarian school” (ch. 5, extra session laws, North Car- 
dlina, 1956; I R.R.L.R. 938). 

SOUTH CAROLINA 


South Carolina began its drive to avoid the effects of the Supreme Court 
school decision before the decision was handed down by the Court. 

It repealed that provision of its constitution requiring the State to provide a 
system of free public schools (Act (47) 2223, South Carolina, 1952, and Act 
(48) 1695, 1954). Later it provided that State funds shall cease “for any school 
from which, and for any school to which, any pupil may transfer pursuant to, 
or in consequence of, an order of any court” (Act (49) 329, South Carolina, 
1955; I R.R.L.R. 241). 

Another series of laws was enacted to avoid integration, if necessary by the 
elimination of the public school system. Among these were the repeal of the 
compulsory school attendance law (act (49) 85, South Carolina, 1955); in- 
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creased administrative grants of authority, including assignment of studep 
to local school authorities and the granting of authority to local school bog 
to operate or close public schools (code, title 21, sec. 230) ; authorization for the 
sale or lease of public school property (code, title 21, sec. 238). 

School officials have been granted the authority to have children removed 
from a school and transferred to another by the sheriff or other law-enforcement 
efficer where the enrollment of such children may threaten to result in riot, 
civil commotion or may in any way disturb the peace of the citizens of the com- 
munity (Act No. 712, South Carolina, 1956). 

Higher education has likewise come under attack in South Carolina. In ity 
general appropriations act of 1956, the State provided that all appropriations 
for colleges and institutions of higher learning were made on the basis of racig} 
segregation. The colleges given State aid are to be closed upon any pupil being 
ordered admitted immediately to it by the order of any court. In such ay 
event, the South Carolina State College shall be closed also (Act No. 813, South 
Carolina, 1956). South Carolina State College is the institution serving coloreg 
college students in the State. 

A similar appropriation bill provision granted funds for racially separate 
schools and parks and directed school authorities to close any institution to 
which a student is ordered admitted by court order (Act No. 49 (329) South 
Carolina, 1955). 

South Carolina has joined those States voicing defiance of the Supreme Court 
by resolutions of nullification and interposition. Its resolution reads in part: 

“The State of South Carolina * * * will exercise the powers reserved to it 
under the Constitution to judge for itself of the infractions and to take such 
other legal measures as it may deem appropriate to protect its sovereignty and 
the rights of its people” (Act No. 914, South Carolina, 1956; I R.R.L.R. 443), 

South Carolina, realizing the importance of the NAACP in the fight against 
its unlawful and unconstitutional legislation, has attempted to coerce the asso. 
ciation by legislation aimed specifically at it. 

It set up a special committee to investigate the activities of the NAACP at 
South Carolina State College to ‘determine what individuals at the college are 
members and sympathizers with” the association and to “further determine the 
extent of participation of the faculty and students in the activities of the asgo. 
ciation” (Act No. 920, South Carolina, 1956). 

In order to further embarrass the NAACP, South Carolina enacted legislation 
prohibiting public employment of members of the association. It was made 
“unlawful for any member of the National Association for the Advancement of 
Colored People to be employed by the State, school district, county, or any 
municipality thereof.” 

The authorities of any school were authorized to demand an oath of “any 
teacher or other employee * * * who is suspected of being a member” of the 
association. Any person who refused to submit to such interrogation would 
be “summarily dismissed” (Act No. 741, South Carolina, 1956). 

This act was repealed when it was attacked in the courts (Bryan v. Austin 

354 U.S. 933)), in order to avoid a ruling on its constitutionality. It was re 
placed by a law requiring all applicants for employment with State or local 
governmental bodies to give “information as to active or honorary membership in 
or application with all membership associations and organizations” (Act No. 
223, South Carolina, 1957; II R.R.L.R. 852). 

South Carolina also used the “avoidance” method of having its law declared 
unconstitutional in connection with the operation of State recreational facilities. 

While a suit was pending in Federal court involving racial exclusion at Edisto 
Beach State Park, the State closed the park under a legislative mandate (Act No. 
917, South Carolina, 1956; I R.R.L.R. 590). 

In order to continue facial segregation in other State parks, the “State con- 
mission of forestry is vested with the authority to operate and supervise only 
racially separate parks and to admit to the facilities of the State parks only 
persons having the express permission of the State to use such facilities.” Per- 
mission was granted in the law to “citizens of the State to use the facilities at the 
parks for their own race.” Persons not complying could be found guilty of 
trespass and sentenced to $5,000 fine or 2 years’ imprisonment (Act No. 813, 
South Carolina, 1956 ; I R.R.L.R. 738). 

South Carolina has enacted an “emergency” law, almost identical in language 
with those of Florida and Georgia. The language of these bills compels a con- 
clusion that they had a common origin. The Governor, as he is in Florida and 
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Georgia, is granted authority to “order and direct any person to do any act 
which would in his opinion prevent or minimize danger” or “to refrain from doing 
apy act” (Act No. 349, South Carolina, 1957; I R.R.L.R. 855). 

The laws noted above are those enacted since May 17, 1954. South Carolina, 
of course, continues to enforce its segregation laws enacted previous to that 
date. Among these is section 1272 of the labor laws of South Carolina, which 

hibits laborers of different races from working together in the same room 
jp any textile shop. 

This State-imposed policy of discrimination, if complied with by textile manu- 
facturers, violates Executive Order No. 10479. Accordingly, Government agen- 
cies, if they abide by the Executive order, would not contract for textiles manu- 
factured in South Carolina, 

TENNESSEE 


Tennessee’s house of representatives, not content with one resolution of defiance 
of the Supreme Court, has passed two such resolutions, denouncing the Court’s 
“tyrannical usurpation of power” and “illegal encroachments upon the powers 
reserved to the State of Tennessee” (House Resolutions 1 and 9, Tennessee, 
1957 ; II R.R.L.R. 228 and 481). 

In order to implement its defiance of the Court, Tennessee has enacted a series 
of laws relating to its public-school system. 

It has authorized boards of education to provide separate schools for white and 
Negro children whose parents or guardians voluntarily elect that such children 
attend school with children of their own race (ch. 11, Public Acts of Tennessee, 
1957; II R.R.L.R. 215). 

It has given local boards of education authority to assign students on the basis 
ofa long list of intangible and unascertainable factors. Some of these are: “the 
fect of the enrollment on the welfare and best interests of such pupil and all 
other pupils” ; “the psychological effect upon the pupil attendance at a particular 
school” ; the sociological, psychological, and like intangible social scientific factors 
as will prevent, as nearly as possible, a condition of socio-economic class con- 
giousness among the pupils’; “the possibility or threat of friction or disorder 
among pupils or others,” etc. (ch. 13, Public Acts of Tennessee, 1957; II R.R.L.R. 
215). 

In order to avoid the possible effects of integration, transfer of students between 
school systems of different counties, cities, and school districts has been author- 
ied (ch. 9, Public Acts of Tennessee, 1957 ; II R.R.L.R. 220). 

Also authorized is the establishment and operation of joint schools by two or 
more boards of education (ch. 12, Public Acts of Tennessee, 1957; II R.R.L.R. 
20). The law granting this authority is to permit “two counties, neither of 
which has a large enough Negro student population to make it economically feas- 
ible to maintain a separate Negro school, to operate a school or schools for stu- 
dents of both counties” (S.S.N., vol. ITI, No. 10, p. 12). 

In order to impede the legal attack on segregation by the NAACP and other 
dvil-rights organizations, Tennessee seeks to prohibit any person or organization 
from soliciting funds to “commence or prosecute further any litigation or other 
legal proceeding” unless the solicitor is a party or has a pecuniary right in the 
litigation. It also prohibits the expenditure of funds “from whatever source re- 
ceived” by one not a party until it (if a corporation) files a copy of its charter, 
bylaws, ete.; a list of members, directors, officers, etc.; a statement of its sources 
of membership fees, contributions, and other sources of revenue; a statement of 
al its financial transactions, ete. (ch. 152, Public Acts of Tennessee, 1957). 

The State seeks also to coerce organizations working in the field of interracial 
tations. In order “to promote interracial harmony and tranquility,” it 
demands the registration of all persons and organizations “engaged in promoting 
wropposing legislation in behalf of or in opposition to a race or color” or those 
gaging “in raising or expending funds for the employment of counsel or pay- 
ment of costs in connection with litigation in behalf of any race or color.” It also 
requires the listing of membership, financial sources, etc., as does the previously 
mentioned statute on litigation (ch. No. 151, Public Acts of Tennessee, 1957; II 
RR.L.R. 498). 


TEXAS 


Texas, in adopting a pupil placement law, has, as some other States seeking to 
wold integration, encouraged coercion of local school boards by providing that 
among the criteria the boards shall use in assigning students shall be included 
“the possibility or threat of friction or disorder among pupils or others; the pos- 
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sibility of breaches of the peace or ill-will or economic retaliation Within th 
community.” ; 

Its placement law allows parents to withdraw students from racially inte. 
grated schools (ch. 287, Texas Session Laws, 1957; II R.R.L.R. 693). 

Texas seeks to prevent further integration by requiring that no school district 
shall abolish its dual (segregated) school system unless the voters of the School 
district have voted to do so. It seeks to abolish integrated systems now existin 
by allowing the voters of a school district to vote to return to a segregated ‘ee. 
tem (ch. 283, Texas Session Laws, 1957; II R.R.L.R. 695). 

The State has provided for the closing of schools where “violence or the danger 
thereof cannot be prevented except by resort to military force (Senate bill 1 
Texas, special session, 1957; S.S.N., vol. IV, No. 6, p. 5). ; 

Texas has joined those States adopting statutes labeled “anti-NAACP” laws 
In an act allegedly aimed at the association, it requires “any organization that 
seeks to hinder or interfere with the operation of a public school to make public 
o> roster of members on order of the county judge” (New York Times, Dee, g 

57). 

VIRGINIA 


Virginia’s program of massive resistance to the implementation of the 14th 
amendment began with the adoption of a resolution of interposition directeg 
against the Supreme Court’s decision in the school cases. It pledged the State 
“to resist this illegal encroachment on our sovereign powers” (Senate Joint Reso. 
lution 3, Virginia, 1956; I R.R.L.R. 445). 

In special session the legislature in 1956 adopted a series of laws designed to 
alter the operation of Virginia public schools in such a way that the State could 
continue to operate under its unconstitutional segregation policy. These laws, 
approved on September 29, extend from chapter 56 through chapter 71 of the 
acts of the 1956 extra session of the General Assembly (I R.R.L.R. 1091 et seq,). 

The first of these laws would make available State funds to governmental sub- 
divisions of the State to replace the funds which will be withheld if schools are 
integrated. These funds will be available “for grants to pupils attending nop. 
sectarian private schools” (ch. 56). 

Another statute authorizes local governments to levy a property tax to raise 
money for such “private” school grants (ch. 57) . 

Other parts of this legislative plan authorize local school boards to make 
grants for ‘‘private’” education out of school funds (ch. 62); provide adminis. 
trative procedures for the expenditure of such funds (ch. 58) ; amend the budget 
laws to provide for such grants (ch. 67) ; and allow teachers in ‘‘private” schools 
to be included in the teacher retirement system (ch. 64). 

The compulsory school attendance law was amended to provide that “no child 
shall be required to enroll in or attend any school wherein both white and colored 
children are enrolled” (ch. 59). 

It is declared the public policy of the State that the efficient administration 
of the schools requires the segregation of white and colored students. Where 
such “efficient”? school system cannot be maintained, local authorities are divested 
of control of the school and the school is closed. The Governor is given the 
authority and duty to take over the school and administer it in such a way as 
tv prevent integration (ch. 68). 

Where local authorities cannot operate an efficient public school system, the 
State is authorized to take over and administer, through the Governor, such 
efficient system. In such case the State shall operate its system in the unused 
school buildings and related facilities now or hereafter owned, constructed, and 
maintained by the school boards of the several counties, cities, and towns (ch. 
69). 

The keystone of the whole plan was the pupil placement plan which vested all 
power of enrollment or placement of pupils in a pupil-placement board. The 
board was to administer the law, taking into account in assigning students 
various factors, including the efficiency of the operation of the school. Inas 
much as an efficient school by definition is a segregated one, the beard had no 
authority to place any student in an integrated situation (ch. 70). 

The placement law has been declared unconstitutional on its face (Adkins ¥. 
School Board of Newport News (148 F. Supp. 430) ). 

On September 29, 1956, the legislature also passed a series of laws which 
have come to be known as the anti-NAACP laws. The purpose of this legisla- 
tion is to close the courts to legal attacks on the constitutionality of Virginia’s 
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segregation policy. They attempt to impede the activities of the NAACP and 
other civil-rights organizations in the following manner: 

Prohibiting the solicitation of funds for legal proceedings except by a party 
to a suit and requiring the filing of membership lists, financial statements, sources 
of dues, and contributions, etc., by any organization contributing funds for legal 
proceedings (ch. 31, Virginia extra session, 1956). 

Requiring the registration of any person or organization “who or which engages 
as one of its principal functions or activities in the promoting or opposing in 
any manner the passage of legislation by the general assembly in behalf of any 
race or color, or who or which has as one of its principal functions or activities 
the advocating of racial integration or segregation * * * or who or which * * * 
engages in raising or expanding funds for the employment of counsel * * * in 
pehalf of any race or color.” In addition to registering an organization is re- 
quired to list its members, contributors, financial information, ete. Such in- 
formation shall be public records (ch. 32, Virginia extra session, 1956). 

By making criminal the giving, receiving, solicitation, etc., of funds for any 
legal action against the State, its political subdivisions, or officials thereof, ex- 
cept by a party to such suit or one having a direct interest therein. Also made 
illegal is the advising or instigating of such suit (ch. 36, extra session, Virginia, 
1956). 

At the same time that the above legislation was enacted, the legislature created. 
two legislative investigating committees, the Committee on Offenses Against the 
Administration of Justice and a committee to investigate organizations promot- 
ing “litigation relating to racial activities” (chs. 34 and 37, extra session, Vir- 
ginia, 1956). 

These committees have spent most of their time in harassing litigants and 
attorneys in civil-rights suits and other proponents of constitutional rights. 

They have, in secret sessions, inquired into the political and religious beliefs 
of witnesses and have conducted their investigations in the style of the secret 
police. 

On the local level in Virginia, the county of Halifax has taken upon itself the 
regulation of solicitation of memberships by organizations, unions, or societies. 
No such solicitation shall be allowed without a permit. In passing on the per- 
mit, the board of supervisors shall consider “the character of the applicant, 
the nature of the business of the organization * * * and its effect upon the gen- 
eral welfare of citizens of said county” (I R.R.L.R. 958). 


SUPPLEMENTARY MEMORANDUM: ADDITIONAL SEGREGATION LEGISLATION 
(By J. Francis Polhaus, March 1, 1959) 


Senator Paul Douglas inserted a compilation of laws passed by Southern States 
and local communities in the Congressional Record of February 10, 1958. These 
laws were designed to preserve segregation and to avoid compliance with deci- 
sions of the United States Supreme Court. The compilation included statutes 
enacted up to the end of 1957. 

Additional laws have been passed in some of the States included in the com- 
pilation during 1958 and 1959. This memorandum deals with the principal fea- 
tures of this additional legislation, without necessarily considering all laws 
which may fall into this category. 

ALABAMA 


The Alabama Legislature, meeting in February of this year, unanimously ap- 
proved an act authorizing voting boards of registrars to destroy applicant ques- 
tionnaires after 30 days allowed for appeal. The purpose of this statute is to 
prevent civil rights investigations. Southern School News (hereafter referred 
toas SSN), March 1959, page 15. 

The legislature also set up two committees. The first is to screen all proposed 
Segregation legislation for the regular May session of the Legislature. The 
other is to study developments in Macon County, which the legislature is au- 
thorized to abolish. SSN, March 1959, page 15. 


ARKANSAS 


As a result of the political activity arising out of the Little Rock situation, 
Arkansas has come to the forefront of States resisting the constitutional prin- 
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ciple of equal protection of the law. Some of its recent legislative and adminis. 
trative actions are noted below. 

The Governor has been granted authority to close any or all schools of any 
district and order an election to determine whether the schools shall reopen, 
He is authorized to take this action “in order to maintain the peace” or when 
integration has been ordered in any school in a district. Act No. 4, 1958 extra. 
ordinary session, Arkansas General Assembly; 3 Race Relations Law Reporter 
(hereafter referred to as RRLR) 1049. 

State funds are to be withheld from any school closed by order of the Goyer. 
nor. The payment of withheld funds to other public or nonprofit schools at. 
tanded by students from the closed schools has been authorized. Act No. 5, 1958 
extraordinary sessions, Arkansas General Assembly (3 RRLR 1043). 

Acting pursuant to this statute, the Arkansas State Board of Education voteg 
to allocate $53,189 of State funds to a private segregated high school in Little 
Rock (J. T. Raney High School). This money would come from funds usually 
sent to the Little Rock School District (New York Times, February 6, 1959, p, 10, 
col. 2). On March 7, 1959, a three judge Federal court in Little Rock enjoined 
the State board of education from allocating these funds (Arkansas Gazette, 
March 8, 1959, p. 1). 

Apparently in anticipation of this decision, Arkansas has modified its student 
aid program so that financial aid will go directly to the student rather than 
to the school he attends. Act 46, 1959 session, Arkansas Legislature (SSN, March 
1959, p. 2). 

Students in schools “where racial integration exists, or is imminent” are 
allowed to transfer to segregated schools in the same or other school districts 
(Act No. 6, 1958 extraordinary session, Arkansas General Assembly; 3 RRLR 
1045). 

Students are further guaranteed segregation under a law which provides, “No 
student shall ever be denied the right to enroll in * * * any course in any public 
school in the State of Arkansas by reason of his or her refusal to attend a class 
with a student of another or different race” (Act No. 7, 1958 extraordinary ses- 
sion, Arkansas General Assembly; 3 RRLR 1051). “This was interpreted to 
mean that classes could be segregated within an integrated school building.” 
(SSN, September 1958, p. 4.). 

As a condition of employment, all public school officials and employees in 
Arkansas are required to list all organizations to which they have belonged for 
a period of 5 years preceding (Act. No. 10, 1958 extraordinary session, Arkansas 
General Assembly ; 3 RRLR 1049). 

An act described as “aimed at the NAACP” (SSN, September 1958, p. 4) 
authorizes any county judge to require any organization to file information, in- 
cluding membership lists, if such organization is engaged in activities designed 
to “hinder, harass, and interfere with the powers and the duties of the State 
of Arkansas to control and operate its public schools” (Act No. 12, 1958 extraor- 
dinary session, Arkansas General Assembly; 3 RRLR 1054). 

Another piece of legislation described as “aimed at the NAACP” (SSN, Sep- 
tember 1958, p. 4) authorizes the attorney general to visit offices of various 
organizations or associations which “have interfered with the peace and proper 
administration of the public schools and institutions of the State of Arkansas” 
and inspect records for evidence of tax evasion (Act No. 13, 1958 extraordinary 
session, Arkansas General Assembly ;3 RRLR 1056). 

On February 17, 1959, the Arkansas Legislature passed a bill prohibiting any 
State agency from hiring a member of the NAACP (New York Times, February 
19, 1959, p. 7, col. 2). 

Teachers in private schools have been made eligible for inclusion in the State 
Teacher Retirement System. This was done so that teachers could shift from 
public to private schools without loss of benefits (Act 55, 1959 session, Arkansas 
Legislature ; SSN, March 1959, pp. 2-3). 

Arkansas has attempted to revive segregated seating on intercity buses by 
empowering drivers to assign passengers to seats (Act 81, 1959 session, Arkansas 
Legislature; SSN, March 1959, p.3). 


GEORGIA 


Georgia is another State which has moved to defend segregation by crippling 
its educational system. Its latest move in this direction was the amendment of 
the compulsory school attendance law to make it not apply “in any public 
school district or system * * * wherein the operation of the public schools by 
public officers of this State is discontinued” (Georgia Laws, 1958, vol. I, p. 231). 
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This State has also moved to further restrict its limited voting lists. All new 
applicants for registrations will be qualified under a new law which includes a 
literacy test providing: * * * the Board shall submit to him a section of the 
Constitution of Georgia or of the United States and the applicant shall be re- 
uired to read it aloud and write it in the English language” (Georgia Laws, 
1958, vol. I, p. 269, 278; 3 RRLR 345, 349). 

As a part of its program of intimidation, the Georgia Legislature adopted 
aresolution to investigate the religiously sponsored community, Koinonia Farms, 
at Americus (SSN, March 1958, p. 13). 

The 1959 session of the Georgia Legislature adopted six laws described as 
“major” pieces of segregation legislation. These will— 

1. “Permit the Governor to close a single public school within a system 
ordered integrated.” 

29, “Prohibit any city or county having an independent school system from 
levying ad valorem taxes for the support of mixed schools.” 

8. “Facilitate establishment of bona fide private schools by allowing tax- 
payers credit upon their State income tax returns for contributions to such 
institutions.” 

4, “Authorize closing by the Governor of any unit in the university system of 
Georgia if necessary to preserve peace, dignity, and good order in the State.” 

5. “Set age limits on those in the university system except where special dis- 

nsation is allowed.” 

6. “Allow the Governor to designate legal counsel in school cases and to pay 
fees and expenses of counsel and court cost” (SSN, March 1958, p. 7). 


LOUISIANA 


In Louisiana the Governor has been empowered to “close any racially mixed 
public school or any public school which is subject to a court order requiring it 
to admit students of both the Negro (sic.) and white races by a date cer- 
tain * * *.” He is further “authorized and empowered to close any other city 
school or schools in any parish or city school system where a school has been 
closed under the provisions of this section if in his opinion the operation of such 
school or schools might cause friction or disorder among the school children or 
citizens of said system or result in a breach of the peace, civil disorder, or strife” 
(Act No. 256, 1958 extra session, Louisiana Legislature ; 3 R.R.L.R. 778). 

The legislature has adopted a constitutional amendment authorizing it to 
provide financial assistance to students attending private nonsectarian ele- 
mentary and secondary schools (House bill No. 984, 1958 session, Louisiana 
legislature; 3 R.R.L.R. 780). This amendment was adopted by the voters in 
the election of November 1958 (SSN, December 1958, p. 8). 

The legislature has also enacted a law providing for the establishment of 
“cooperative” schools (Act No. 57, 1958 session, La. Leg.; 3 R.R.L.R. 768). This 
bill has been described as follows: “This * * * act sets up the requirements for 
incorporation of educational cooperatives among parents of schoolchildren. 
These cooperatives would be titular owners and operators of schools which were 
once public” (SSN, July 1958, p. 16). 

Pending action on more drastic legislation, Louisiana has adopted an interim 
pupil placement law. Some of the criteria for placement include: “the suit- 
ability of established curricula for particular pupils * * * the psychological 
qualifications of the pupil for the type of teaching and associations in- 
volved * * * the possibility or threat of friction or disorder among pupils or 
others * * * the possibility of breaches of the peace or ill will or economic 
retaliation within the community * * *" (Act No. 259, 1958 session, La. Leg. ; 
3 R.R.L.R. 1059). 

The State has provided tuition grants for “every child * * * for whom no 
public school is available, or who is assigned to a public school attended by a 
child of another race against the wishes of his parents or guardian * * *.” 
Such grants are available for education in private nonsectarian schools (Act No. 
258, 1958 session, La. Leg. ; 3 R.R.L.R. 1062). 

In the area of voting, the State attorney general has been charged with the 
duty of defending any voting registrar whose acts are questioned before a 
Federal court or agency (Act No. 482, 1958 session, La. Leg.;: 3 R.R.L.R. 1066). 

Discrimination has even been injected into the doctor-patient relationship by 
a requirement that “all human blood used or proposed to be used in the State of 
louisiana shall be [racially] labeled.” The person receiving blood or his next 
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of kin must be notified if blood of a person of a different race is to be used (Act 
No. 519, 1958 session, La. Leg. ; 3 R.R.L.R. 1065). 

The pattern of intimidation by legislative committee has continued in Lonigj. 
ana as indicated by a legislative probe of faculty members of Louisiana State 
University. 

Sixty-six members of the Louisiana State University faculty signed a petition 
sponsored by the American Civil Liberties Union, petitioning a special joint com. 
mittee of the legislature to defeat proposals calling for closing of public schools, 
A committee of the legislature submitted a questionnaire to all 66 quizzing them 
concerning their signing the petition and about their membership in various 
organizations (3 R.R.L.R. 781). 

MISSISSIPPI 


The Governor of Mississippi has been given an almost absolute power to close 
any public school or college in the State. The legislature has vested him with 
authority “to close any one or more or all schools in any district * * * or any 
institution of higher learning in the State of Mississippi, when, in his discretion, 
he determines such closure to be to the best interest of a majority of the 
educable children of any public school district * * * or to the best interest of 
any institution of higher learning.” This discretion may also be used whey 
“he determines such closure will promote or preserve the public peace, order, or 
tranquillity in and of such institutions, or the community * * *.” (Senate bil] 
No. 2079, 1958 sess., Mississippi Legislature, 3 R.R.L.R. 553, approved May 
6, 1958. ) 

Similar authority has been granted to the Governor to close “any one or more, 
or all, of the State parks when, in his discretion, such would be to the best 
interest of the county or counties in which same may be located, or to the 
State of Mississippi, or either.” (House bill No. 1134, 1958 sess., Miss. Leg.; 
3 R.R.L.R. 555, approved May 7, 1958.) 

Mississippi has amended its constitution to make the amending process 
easier in the future. This is described as designed to make it easier to adopt 
segregation amendments at subsequent sessions of the legislature (SSN, August 
1958, p. 1). 

SOUTH CAROLINA 


The attorney general of South Carolina has been given the authority to in- 
vestigate the records of nonprofit organizations operating in the State (SSN, 
May 1958, p. 11). 

VIRGINIA 


Virginia has enacted additional school closing laws. One such, provides for 
the automatic closing of any school “whenever any military forces or personnel 
are employed or used upon the order or direction of any Federal authority 
for the purpose of policing its operation, or to prevent acts of violence or alleged 
acts of violence” (ch. 41, Acts of the 1958 Virginia General Assembly; 3 
R.R.L.R. 341). 

Another such bill grants to the Governor the authority in his discretion to 
close any school in the district, if one school in the district is entered by military 
forces acting under Federal authority (ch. 319, Acts of the 1958 Virginia Gen- 
eral Assembly; 3 R.R.L.R. 342). 

The Voting Code of Virginia has been amended to provide that those seeking 
to register to vote must supply all necessary information “on a sheet of paper 
containing no written or printed data, information, questions or words.” When 
making application, the applicant “shall not be permitted to refer to any 
pamphlet, booklet, or other memorandum, printed or written, nor to discuss 
with any person any matter concerning the requirements necessary in order to 
register * * *” (ch. 576, Acts of 1958 Virginia General Assembly). 

The legislature voted to establish a seven-man investigation committee to 
continue investigation of organizations engaging in “racial activities” (SSN, 
April 1958, p. 2). This would replace two previous committees, both of which 
are under court attacks. 

After the collapse of “massive resistance,” Virginia moved quickly to prevent 
the spread of desegregation. 

A special session of the legislature passed, and the Governor signed, bills 
abolishing the compulsory school attendance laws and establishing grants of 
$250 for students not desiring to attend nonsegregated schools (Washington 
Post, February 1, 1959, p.1). 
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The Governor has named a special commission of 40 members to study the 
virginia school situation. Its purpose has been described “to draft a program 
aimed at keeping integration at its lowest possible level” (New York Times, 
February 8, 1959, sec. 4, p. 2, col. 1). 


Senator Dovetas. Included among these State laws are nullification 
statutes, pupil placement schemes, provisions to close or withdraw 
all State funds from any school which is desegregated, support for 
a private school system if necessary, criminal penalties for spending 
tax moneys on desegregated schools, loss of retirement benefits for 
failure by State officials to enforce State laws requiring segregation, 
power to suspend compulsory attendance laws, and interposition 

atutes. 
The direct and immediate losses from the school closings under 
State laws were estimated at more than 1 million student “days by 
Secretary Flemming last December 1, and they mounted still higher 
before the reopenings in February brought this futile sacrifice of chil- 
dren’s education to an end in Virginia. But the possible long-run 
damage to our public education system and to the children who de- 

nd upon it for their training and start along the road of life is 
incalculable. 

I believe the hearing record should include the Secretary’s report 
on these grave losses, and I ask that it be printed. 

Senator O’Manonry. How long is the Secretary’s report ? 

Senator Douetas. I would think about 1,500 words. 

Senator O’Manonry. Without objection, it will be inserted. 

(The report is as follows :) 


{From the New York Times, Dec. 2, 1958] 
FLEMMING’S STATEMENT ON CLOSED PUBLIC SCHOOLS 


WASHINGTON, December 1.—Following is the text of a statement today by 
Secretary Flemming on the closing of public schools: 

“Last September an unprecedented thing happened in America. 

“Teachers were ready to teach, young people were ready to learn, classrooms, 
books, and other facilities were all ready—but in 4 communities 13 schools did 
not open. 

“This was a tragic new circumstance in a nation which has proudly pioneered 
in providing free public education for all. 

“Today the schools are still closed—four schools in Little Rock, six in Norfolk, 
two in Charlottesville, and one in Warren County, Va. No one can predict when 
they will reopen. 

“At a news conference 2 weeks ago, I was asked for an evaluation of the effects 
of closing these schools. I feel that this is an appropriate time to make such 
an evaluation in view of the fact that this week the closed schools are passing 
the deadline when it is impossible for them to complete the recognized minimum 
school year of approximately 180 days by June 30. Any effort to complete the 
school year during the summer months would involve, of course, the payment 
of additional salaries to teachers and members of the school staff and would 
undoubtedly be very difficult to arrange. 

“A precise evaluation, of course, is impossible. There are some measurable 
factors such as days of schooling lost. There are reasonable surmises as to 
obstacles the young people may face in the future. But no one can foresee all 
the significant social, economic, and phychological effects—on the children, on 
teachers, on the community—of closing the doors of public schools to our young 
people. 

“THE DAYS LOST 


“I am indebted to the Southern Education Reporting Service for statistical 
data on the number of regular schooldays and the emergency arrangements 
which have been made for many students. A summary of the situation in each 
community is attached. 





106 CIVIL RIGHTS—1959 


“Since the normal date for opening school, about 16,400 young people already 
have missed 54 to 68 days of learning in their regular public schools—a tota) wr 
nearly 1 million pupil-days. 

“Of these 16,400 students, approximately 6,500 are attending improvised emer. 
gency classes in homes or makeshift quarters, many of them without laboratory 
equipment, libraries, or other needed facilities. About 3,000 are traveling vary 
ing distances to public schools in other communities. A little over 1,500 are at. 
tending newly established private schools set up especially for this emergency— 
schools which also often lack laboratories, libraries, and other needed facilities, 
Approximately 250 to 300 are attending regular private schools. Others are 
attending special night classes in nearby public schools, or getting part-time 
education by mail or through other special courses. 

“It is clear that many parents, teachers, and students have improvised to 
meet the situation, in an effort to carry forward some type of educational pro. 
gram. There is little question, however, that many young people in these ip. 
provised classes are not receiving the same quality of well-rounded education 
they would have received in regular public schools. 


“THREE THOUSAND FOUR HUNDRED LACK SCHOOLING 


“And all these emergency arrangements still leave about 3,400 young people 
apparently deprived of any schooling whatsoever. 

“There are about 720 teachers in the closed schools. About 405 apparently are 
tutoring in improvised classes while 315 evidently are not teaching. Virtually 
all are continuing to be paid—this year—under their contracts. 

“It seems logical to conclude that many of these teachers will not be inter. 
ested in continuing their professional carreers under the conditions that now 
confront them in these communities. They will have no difficulty in obtaining 
employment elsewhere in view of the fact that we are confronted with a national 
shortage of approximately 132,000 teachers. 

“I was impressed by the following testimony in Federal court by Mrs. Mary 
Johnson, a Norfolk teacher, for 36 years, as quoted in the press: 

‘*They [teachers] have put their whole lives in public schools—they see what 
they have spent all their lives building up falling apart—I can’t really describe 
to you the feeling of insecurity.’ 

“Norfolk School Superintendent J. J. Rewbaker was quoted as testifying that 
school closings were having a demoralizing effect on teachers, and that the State 
of Virginia as well as Norfolk would have a hard time obtaining instructors 
next year. 

“EFFECTS ON YOUNG PEOPLE 


“While educational losses to the young people involved cannot be measured 
precisely, there are many reasons for grave concern. Following are some of 
these reasons: 

“Some of the young people who are out of school now may never return. 
During prolonged absences from school some young people develop other in- 
terests and lose their motivation or desire to return to school or go on to 
college. 

“Some of those who return to school may not do as well in their subjects. Ex- 
tended absence frequently causes young people to lose interest in regular, inten- 
sive study. Desirable habits are broken. Further, because of the long void 
since they last attended regular classes, many students will have to spend more 
time reviewing earlier studies before they will be well prepared to move ahead 
into new ground. 

“Students who return to school after taking part-time courses this year, or 
only one or two classes, will have difficulty finding their place in the normal 
sequence of the school program. Because of the wide variations in education 
received by students during the period the regular schools are closed, the schools 
themselves will have difficulty reestablishing well coordinated classes and cur- 
riculums. 

“MANY OPPORTUNITIES LOST 


“Students who miss long periods of regular education lost much more than 
formal schooling in the basic academic subjects. They lose the benefit of many 
other regular activities which are a part of the ordinary schoolday. They miss 
the exposure to good literature, magazines, and reference books in school 
libraries. They lose opportunities to acquire an appreciation of outstanding 
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musie and art. They lose the values of such facilities as science laboratories, 
machine shops, gymnasiums. Some pupils who are not in school may find some 
of these opportunities in the home, church, or elsewhere in the community, but 
such opportunities often are quite limited. 

“Many of the 2,360 seniors in the closed schools, who had planned to go to 
college next year and still want to do so, will find serious obstacles in their way. 
For example, for some, failure to complete a school year of 180 days will create 
problems when it comes to acceptance of credits for entrance into college. Some 
students may be able to overcome such handicaps through individual effort, or 
py taking special tests; but many students who miss all or part of their regular 
senior classes may have difficulty meeting college entrance requirements. 

“There are other effects of closing public schools which may be less immediate 
put which are significant in the long run. For example, sporadic or insufficient 
schooling can seriously lessen a young person’s future earning power and pro- 
ductivity. Also, many young people need the sense of purpose—the moral and 
social guidance—provided by regular attendance in school. There is little doubt 
that the lack of regular, constructive activities in school can contribute to delin- 
quency. Further, children who are suddenly unable to attend their regular 
school may develop a sense of insecurity, a fear that they will not be able to 
advance in competition with others who are receiving a normal eduction. 

“finally, prolonged and enforced absence from school can affect the develop- 
ment of a young person for future citizenship. Throughout the history of this 
country, we have increasingly come to understand that our free society can 
prosper only on the base of an educated and informed citizenry, achieved through 
free public education for all. 

“When young people in America are denied the opportunity of attending school, 
we risk a loss of their faith in one of America’s highest ideals. 

“T am confident that as the losses flowing from the closing of publie schools 
become more and more evident, the citizens of these communities are going to 
insist on decisions being made that will result in the schools being opened, under 
policies that will be in harmony with decisions of the courts. 


“ATA BY COMMUNITIES ON STUDENT DAYS MISSED AND EMERGENCY EDUCATIONAL 
ARRANGEMENTS 


“Norfolk: 9,950 young people have been out of their regular classes for 69 
schooldays. About 1,620 students are attending regular public schools in other 
communities; 948 are attending special night classes in south Norfolk; about 
4200 are attending special tutoring classes taught by public school teachers; 
about 100 are in regular private schools, and 250 are attending newly im- 
provised private schools. This leaves about 2,525 who apparently are getting no 
education. 

“Little Rock: About 3,700 young people have missed 60 days in their regular 
schools. About 1,300 students are enrolled in full-time private schools; 1,268 
are enrolled in public schools in other communities; 527 are getting part-time 
education by mail or in special private classes, about 604 young people apparently 
are getting no education. 

“Charlottesville: 1,735 young people have missed 63 days in their regular 
classes. About 1,485 students apparently are attending private, emergency 
classes taught by publie schoolteachers; 50 to 100 are in regular private schools: 
afew are attending public schools in other communities. This leaves 90 to 140 
who apparently are not attending classes at all. 

“Warren County: 1,044 students have missed 54 days in their regular classes. 
About 780 are in emergency private classes; 90 to 100 are in regular private 
schools or public schools in other communities. Apparently about 160 are not 
inschool at all.” 


Senator Douanas. May I remind you also that so-called anti- 
barratry laws have been passed in the six States—Arkansas, Georgia, 
Mississippi, South Carolina, Tennessee, and Virginia. These laws, 
wider the guise of preventing the incitement of vexatious litigation, 
make it a penal offense for anyone to offer financial or legal assistance 
for court actions to interested parties suing to protect their constitu- 
tional rights. Thus do some States seek to close the doors of the 
courts to persons who because of lack of funds or legal counsel from 
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some organization like the NAACP could not alone file suits to ge. 
cure their constitutional rights. 

The Supreme Court has sought to indicate in its opinion in the 
Cooper v. Aaron case, 358 U.S. 1, that many of these various efforts 
at evasion will fail. In that case the Court said, and I quote: 

In short, the constitutional rights of children not to be discriminated againgt 
in school admission on grounds of race or color declared by this Court in the 
Brown case can neither be nullified openly and directly by State legislators op 
State executive or judicial officers, nor nullified indirectly by them throngh 
evasive schemes for segregation whether attempted “ingeniously or ingenuously” 
(Smith v. Texas, 311 U.S. 128, 132). 

This opinion is such a lucid restatement of the Court’s interpre. 
tation of the Constitution on this issue that I request that the full text 
of the unanimous opinion be printed as a supplement or appendix to 
my statement. 

Senator O’Manoney. Without objection, it will be so ordered. 

(The opinion referred to will be found in the hearing appendix.) 

Senator Doueias. Mr. Chairman, I would like to call attention to 
the fact that I believe 12 Justices of the Supreme Court have sat in 
these basic cases, in both the Brown case and the cases which fol- 
lowed, including the case in question, and there has been not a single 
dissenting voice from among these 12 Justices; that all of these 
Justices, some of them from the South, have affirmed the general 
opinion that segregation is contrary to the principles of the 14th 
amendment and hence violates the Constitution. 

So, while many of these deliberate acts to nullify the Constitution 
will fail, just as the bulwarks of “massive resistance” in Virginia 
crumbled before the decisions of her own highest court as well as the 
Federal courts, to cause them to do so will take almost endless litiga- 
tion and untold expense. 

With the full array of State power and legal talent—financed in 
part by the tax moneys of those deprived of their rights—lined up 
against the poor and weak individuals who seek to assert their consti- 
tutional rights, the contest is a most uneven one. And if the anti- 
barratry laws bar all outside help, and Congress does not authorize 
the Federal Government to come to the rescue, there will in many 
sases be no contest at all. Only continuing denials of equal justice, 
protected by the full mobilization of the State’s legal resources. 

Mr. Chairman, beyond the formal acts of State legislative bodies 
and of public officials seeking to obstruct the Court’s decision, there 
have been other tragic efforts to intimidate and repress those who 
would assert their rights and also the friends and sympathizers who 
want the law of the land to be observed in their communities. The 
eloquent appeal of the 300 Atlanta clergymen last November sum- 
marized these unfortunate developments as follows, and I quote from 
that noble statement: 

It is clearer now than ever before that, at all costs, freedom of speech must 
be preserved. During the year which has passed, it has not become easier to 
speak the truth concerning our situation. There are still forces which seek to 
deny freedom of thought and of expression to all who do not insist upon main- 
taining a rigid pattern of segregation. Economic reprisals, social ostracism, and 
even physical violence are constant threats to those who do not conform. Such 
threats strike at the very heart of democracy. As we insist upon the right of 
honest conviction—whether right or wrong—to be heard, we would pay tribute 
to the courageous individuals and groups in various walks of life who have in- 
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sisted that our problem must be faced in a spirit of realism, of sanity, and of 
good will. 

Another harvest from the seeds of nullification and obstruction has 
been violence and disorder. I shall not dwell upon the mob actions 
at Little Rock and elsewhere, the bombings at Clinton, Tenn., and 
elsewhere—one of them, I may say, in my own State of Lllinois— 
the manifestations of religious as well as racial discrimination. 

I believe every thoughtful citizen deplores them. From “deplor- 
ing” to effective prevention action, however, is a step which I believe 
the country looks to Congress and the executive departments to take. 

Now, Mr. Chairman, I touch upon a matter which is of extreme im- 
portance from an international standpoint. We know from many re- 
sponsible observers abroad that these incidents and our failures to al- 
low our Negro and Spanish-speaking citizens to enjoy the full meas- 
ure of their rights have done enormous damage to our country’s stand- 
ing in the eyes of other peoples. Congress cannot safely ignore this 
issue of desegregation if it would preserve our leadership as a free 
and democratic nation in a world which is one-third Communist and 
two-third colored. And I would remind the members of the commit- 
tee of the fact that the neutral third of the world is almost entirely 
composed of people who would be regarded by the white race as 
colored ; namely, the people of India, of southeast Asia, of the Arabic 
countries and of Africa. 

Now, Mr. Chairman, some regiona] and national leaders have called 
for a moratorium on action for desegregation. The breakthrough in 
Virginia is cited as symptomatic of a general change in trend. Time 
and quiet, it is alleged, will aid an orderly transition. 

I would like to believe this, but 1 see no evidence to warrant any 
such conclusion. The slowing of the move toward desegregation was 
noted in the January 1959 issue of Southern School News with the 
headline: “Segregation-Desegregation No Nearer Solution at Year’s 
End.” In Virginia itself a 40-member commission of the general as- 
sembly has been appointed to plan new antidesegregation moves. 

The “time and quiet” are indeed being industriously employed by 
the protectors of segregation to carry their message to the country 
ina counteroffensive. Marion Wright has said: 

They now seek to subvert the opinion of North, East and West to the segrega- 
tionist view * * * The movement to convert you (and he was addressing the 
North) is well financed and well organized. 

And Miss Helen Fuller, herself a southerner by birth and education, 
has documented the conclusion in her article, “The Segregationists 
Go North” in the New Republic for January 26, 1959. In it she 
reports, and I quote: 


A second battle of Gettysburg is about to begin, this one to be fought with the 
techniques of psychological warfare, aimed at the public outside the South, the 
Congress and conservative leaders in both major political parties. Object: to 
win sympathy for the segregationist view behind the enemy lines, support for 
curbing the powers of the Supreme Court by law, and agreement to nullify the 
New Reconstruction of 1954 as the Compromise of 1877 nullified Reconstruc- 
tion before * * * 

At all costs the massive resisters must prevent reenforcements from reaching 
the judiciary, which stands today as the lone leader in the New Reconstruc- 
tion * * * Congress, in effect, has remained neutral. And it is imperative for 
those who defy the Court to keep it that way. 
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Now, Mr. Chairman, nearly 5 years after the Court’s decision, jn 
the face of the new offensive by those who would nullify or reverse 
it, I believe Congress and the executive can no longer shirk their 
responsibilities to uphold the Constitution and bring its protections 
to millions of our people who do not yet enjoy them. 

From their recent testimony before the House committee, as wel] 
as the thinness of their proposals, I get an uncomfortable feeling that 
the Attorney General and the Secretary of Health, Education, and 
Welfare are so anxious not to roil the feelings of any, who by State 
law and hallowed custom are depriving citizens of their rights to 
equal protection in our schools, that these national leaders are willing 
to let the Court take all the heat. 

In my opinion there is no possible justification for such abdication, 

The President, his Cabinet and the Congress—by our failure to 
retain part III in the Civil Rights Act of 1957—all have too long 
delayed to carry out our duties to secure for our schoolchildren their 
rights to equal educational opportunity. Had we acted sooner, had 
we retained part IIT in the civil rights bill of 1957—and the Senate 
bears the main responsibility for its deletion—had we given the ] 
and moral support of Congress to the Supreme Court’s rulings under 
the 14th amendment, had the President exercised the national leader. 
ship that should be his, we might have averted the tragic events in 
Little Rock and elsewhere. 

In his deeply moving report on “Little Rock From the Inside” in 
Look magazine for March 17, that noble public servant, Brooks Hays, 
former Congressman from the State in which Little Rock is situated, 
after relating—among others—the failure of the Federal Government 
to lend a helping hand in the court proceedings, writes the words 
which should be a mandate for us all: 

I know that the moral and intellectual resources of our Nation must be 
directed to avoid a recurrence. 

In the light of all these developments, the time for practical and 
constructive legislation and executive action to deal with desegrega- 
tion is now. 

Now, Mr. Chairman, let me proceed to an analysis of the purpose 
and details of S. 810, which we believe to be a constructive approach 
to desegregation. 

The legislation, which 17 Members of the Senate have cosponsored, 
S. 810, is carefully designed to make a reasonable, cooperative, con- 
ciliatory, and constructive approach to this urgent problem, 

It proposes three main sets of actions: 

First, to declare and accept Federal legal and moral responsibility 
for implementing the constitutional requirement of desegregation. 
The country is entitled to know whether Congress and the executive 
departments are for the Constitution or for its nullification ; for open 
public schools or closed ones; for backing up the Court or allowing 
defiance to block it. S, 810 would give a clear answer. 

Second, to provide vitally needed Federal technical and financial 
assistance and Federal leadership to States and local communities 
whose schools are still segregated. Under existing law the Federal 
Government aids areas with educational problems due to nearby mili- 
tary establishments or new defense plants. Areas with serious prob- 
lems of compliance with the law arising out of the Federal Supreme 
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Court decisions on desegregation seem to us no less deserving of help. 
The comment of the Clinton, Tenn., school board member to the Civil 
Rights Commission is apt, and I quote: 

We don’t ask a reward for obeying the law, but if any Federal agency forces us 
into such an intolerable situation, then we think we have a right to obtain help 
from the Federal Government. 

§. 810 places a primary emphasis upon these affirmative aids. They 
include the gathering and distribution of helpful data and surveys, the 
holding of conferences, the establishment of advisory councils, and the 
provision of specialists’ services, with authorized appropriations up to 
$2.5 million per year for 5 years. 

It likewise authorizes grants to State and local governmental units 
tomeet the cost of additional measures required by desegregation while 
at the same time assisting in the maintenance of existing educational 
standards, including grants for employment of additional teachers, 
inservice or short-course teacher training, construction or enlargement 
of school facilities and replacement of withdrawn State funds. 

Mr. Chairman, in this connection let me say we do not want this 
transition from segregation to desegregation accompanied by lowering 
of educational standards and facilities offered the white students to 
the level of those offered to Negro students. On the contrary, we want 
tohave the level of opportunities offered to Negro students raised to the 
level of those which have been or should be accorded to white students. 
Inother words, we want a raising up, rather than a leveling down, and 
tothe degree that this would cost more money to the localities and this 
cost has been occasioned by the decisions of the Supreme Court, the 
actions of Congress or the administrative authorities, we believe that 
itisonly proper that the Federal Government should bear part of this 
burden, rather than allowing the full burden to be heaped upon the 
local community. 

Appropriations of not more than $40 million a year for 5 years are 
authorized in this connection. 

By an extended procedure requiring local consultation and participa- 
tion which I shall outline later, the Secretary of Health, Education, 
and Welfare is also authorized to propose desegregation plans. 

These authorized assistance provisions in S. 810 can only operate 
ifthe local community agrees and requests aid, and the desegregation 

lan sections can only be effective, short of lengthy court proceed- 

if the local community accepts them. 

ird, to provide Federal legal assistance in securing equal pro- 
tection of the laws, especially where private parties are unable to 
vindicate the constitutional rights of our schoolchildren and of 
others. This is the so-called part III principle, the authorization to 
the Attorney General to file civil suits to prevent denials of equal 
protection because of race, color, religion, or national origin. 

Since this third main approach of S. 810 seems to stir up the great- 
est opposition and has regrettably been deserted by the administration, 
let me analyze it a little more fully. 

The injunctive procedure cadens is basically the same as the 
procedure under which the widely praised progress is being made 
in Virginia, except that under carefully specified conditions the At- 
torney General may file the suit. 
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As I understand the Virginia cases, they arose out of private suits 
but the injunctions were issued by the courts, and it was the presence 
of these injunctions which led to final compliance. Now in S. 810 we 
are using the injunctive procedure, but we are authorizing the Depart. 
ment of Justice, under carefully safeguarded conditions, to apply 
for the injunctions. ; 

Now why is it necessary that the Attorney General be empowered 
to initiate these procedures which can now be initiated only by jin. 
dividuals? This is necessary because without it the weakest, the 
poorest, and those most subject to intimidation or coercion are re. 
quired to fight their case with their own resources against all the 
legal talent, power, legislation, and economic resources which a State 
opposed to desegregation can throw into the breach. 

Because of the antibarratry laws, the anti-NAACP laws, the school 
placement laws, and the multitude of other barriers thrown up to 
resist the law of the land, the scales of justice can only be evenly 
balanced if these legal and economic burdens of enforcement are 
borne in part by the Federal Government, whose duty it is to en- 
force the law of the land. 

To require—as is now the case—that this burden be placed solely 
on the backs of the fathers and mothers of Negro children in areas 
which are overwhelmingly hostile to them is to apply that concept 
of justice made famous by Anatole France’s remarks that the— 
law in its majestic equality forbids the rich as well as the poor to sleep under 
bridges, to beg in the streets, and to steal bread. 

Mr. Chairman, I think we all thrill when we pass the adjoining 
building of the Supreme Court and see underneath the pediment those 
noble words, “Equal Justice Under the Law.” We think that toa 
larger degree than anywhere else in the world, except possibly in the 
Commonwealth of Great Britain, this principle is observed in the 
Federal courts, and we feel confident that the higher you go in the 
Federal tribunals the more this is a reality. But equal justice is 
granted to those who have the money and the resources to get to the 
Supreme Court, and this is an extremely costly and long drawn-out 
process for people without money, without social position, those who 
are at the very bottom of the economic and social totem pole. To 
leave them to fight these cases on their own virtually means that. while 
they can get equal justice if they get to the Supreme Court, the process 
of getting there is so costly and so long drawn out that it is not an 
adequate remedy. And when you have all this mass of State statutes, 
antibarratry statutes, and the rest preventing outside help from being 
given to these people and all of other difficulties which surround them, 
you see under what heavy handicaps they have to operate. 

Now this injunction procedure which we recommend is necessarily 
coupled with all the usual protections of the exercise of the equity 
powers of the courts and subject to all of the normal appeals in the 
higher courts. 

If the Attorney General sought to move faster than the Supreme 
Court decisions provide, the Federal judge would deny or modify 
his request. Thus, there are adequate safeguards through the Federal 
district courts and judges—almost all of whom in southern areas are 
southern born—against any undue haste in the application for reme- 
dial preventive action from Washington. 
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The method which we propose is certainly not an unusual method 
of securing compliance with the law. Unfair labor practices, national 
emergency strikes, antitrust law violations, wage and hour law infrac- 
tions, Defense Production Act violations, and scores of others affect- 
ing both important personal and public rights—over 45 in all—are 
reached by similar actions under existing laws, and I ask that this list 
as compiled by the Library of Congress be printed as an appendix to 
my testimony. 

Senator O’Maniongey. Without objection, it is so ordered. 

(The list will be found in the appendix.) 

Senator Dovugrias. I may say, Mr. Chairman, when we debated this 
issue on the floor of the Senate in 1957 we found only 39 such cases. 
We have since found over 45. Sothat this is a firmly rooted precedent. 

The voting rights bill of 1957 authorizes such actions. 

Senator Ervin. Pardon an interruption at this moment. If your 
bill is passed, you find 1,000 or 1,500 to 2,000 different instances in 
which such— 

Senator Doverss. I may say I did not refer to specific instances 
where this had been used but different laws under which this process 
could be employed. 

Senator Ervin. I would say to you as a lawyer that, if your bill is 
passed, you will be able to find where suits of this nature can be 
brought. As I pointed out in the civil rights bill in 1957, it takes at 
least 250 pages in the most recent text merely to enumerate in very 
summary fashion the different kinds of suits that can be brought if 
your bill passes. 

Senator Dovcias. We know that lawyers tend to make the law : 
complex subject. 

Senator Ervin. You are not a lawyer; you’re a layman. You are 
trying to make it more complex than this lawyer would like to see it 
made. 

Senator Dovaras. Senator, the principle is very simple. What 
we are advocating is that the Government should not merely furnish 
atribunal before which unequally matched contestants may fight, but 
that it may enter the fight itself through another branch in defense 
of the weak, if the weak are unable to protect themselves. In other 
words, justice is to be furnished with a sword and not merely with 
a building. 

Senator Carrotu. Will the Senator permit me? As I understand 
the Senator’s testimony he has included in the appendix of the record 
45 substantive laws which permit the U.S. Government to employ the 
equity process. 

Senator Dovstas. That is right. My associate, Mr. McCulloch, in- 
forms me that there are even a few more than the 45 mentioned in my 
prepared statement. 

Senator Carroiy. Then if we count under those 45 substantive laws, 
the case of every individual who would go into court, there could arise 
out of these laws thousands of incidents which could be subject to the 
power of equity. 

Senator Doueras. That is right. 

Senator Carroty. As I understand, what you are asking now is an 
addition of one statute to the 45 or more existing statutes. Of course, 
as the distinguished Senator from North Carolina has said, many in- 
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cidents could be covered by that one statute and if those incidents 
affect violation of the 14th amendment to the Constitution, we will 
have to cross those bridges when we come to them. 

Senator Doveras. The Senator from Colorado stated this much 
better than I. We aim primarily at unlawful segregation, but also 
authorize such suits for other denials of equal protection because of 
race, color, religion or national origin. 

Senator Ervin. Just one more thing. Your bill does not concern 
desegregation alone. Your bill would provide authority under which 
the Attorney General could bring a suit at the taxpayer’s expense in 
behalf of any citizen or alien who is allegedly denied equal. protectioy, 
of the laws in any phase of life on account of race, color, religion, or 
national origin ? 

Senator Dovetas. That is correct. 

Senator Ervin. So that goes far beyond the field of segregation, 
If I applied for a license to drive a taxi in my hometown and the 
town board denied my application and I complained that the board 
denied me the taxi license because of my race, creed, or national 
origin, the Attorney General of the United States could bring suit 
against the board at the taxpayer’s expense to get me that taxi license? 

Senator Dova.as. I think the Senator is correct, if there were some 
evidence that the denial was due to his race, color, religion, or national 
origin. Our aim is to provide a means for enforcing the 14th amend- 
ment which declares that no State shall deny to any person the equal 
protection of the laws, and to prevent such denials specifically because 
of race, color, religion or national origin. I would point out, however, 
that our proposal does not provide a remedy which is punitive, as 
criminal prosecutions are. It seeks instead to deter law violations in 
advance of their being committed, or to prevent them from continuing 
if the violations of the Constitution are already taking place. 

In S. 810, moreover, we have somewhat restricted the authority of 
the Attorney General on the basis of the Senate criticisms of 1987. 
We require signed complaints of denials of constitutional rights, and 
a determination by the Attorney General that the aggrieved persons 
cannot sue for themselves, or a long preliminary procedure by the 
Secretary of Health, Education, and Welfare seeking a workable de- 
segregation plan. 

In other words, the route to the Attorney General has two forks 
to it, so to speak: One from individual complaints—signed com- 
plaints—but only if the Attorney General finds that the person in 
question is unable, because of poverty or other reasons, to wage such 
a suit himself. The other avenue of approach to the Attorney Gen- 
eral is through this long process which might be carried out by the 
Department of Health, Education, and Welfare itself. For all these 
reasons the injunction provisions of S. 810 seem to its sponsors to 
afford an essential and effective, but yet moderate and reasonable, 
means of fostering compliance with the law. Under any careful 
analysis it must be clear that the attempts to label these provisions 
as extreme, or punitive, fall of their own weight. 

And since the other assistance features of the bill, on which I prefer 
to place my main emphasis, can only be effective with the consent and 
cooperation of the local areas, the reasonableness of the proposals of 
S. 810 should be apparent. Taken together, these three main ap- 
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roaches should offer a basis on which Federal and local governments 
and men of good will from all groups can go forward together. 

Mr. Chairman, to save the committee’s time, I ask that the summary 
of all the bill’s provisions which I presented on introducing the bill 
be printed in the hearing record at this point. 

enator O’Manonry. Without objection, it is so ordered, 
(The summary reads as follows :) 


BRIEF SUMMARY OF PROVISIONS OF S. 810 
A. FEDERAL LEGAL AND MORAL RESPONSIBILITY 
TITLE I. 


In title I there are specific findings to the effect that the Supreme Court 
decisions on racial segregation in public education “express the moral ideals of 
the Nation and the world and point the way to a Nation enhanced in strength 
and dignity at home and enhanced in honor and prestige throughout the world ;” 
that the decisions are being resisted in many areas of the Nation where there 
has been a failure to make a prompt and reasonable start toward compliance; 
and that legislative and executive action is necessary to safeguard the rights 
involved. 

It is further specifically found that these rights will be more widely accepted 
and more fully enjoyed when it is generally recognized that the Constitution as 
interpreted by the Court is the law of the land, that all officials are bound by 
their oaths to support it, and that the Federal legislative and executive branches 
will act to protect those rights. 

And finally, after the other basic findings concerning the Federal responsibility, 
the Congress “declares its intention that the right to the equal protection of 
the laws guaranteed by the Constitution against deprivation by reason of race, 
color, religion, or national origin and affirmed by the antisegregation decisions 
of the Supreme Court, shall be protected by all due and reasonable means.” 


B. CONSTRUCTIVE Steps For EquaL TREATMENT IN PuBLIC SCHOOLS 


Through authority conferred upon the Secretary of Health, Education, and 
Welfare, the bill will furnish to the officials and private citizens of good will in 
all parts of the country the tools with which to accelerate in our public schools 
the growth of equal treatment for all of our citizens, without regard to race. 


TITLE II 


This title authorizes the Secretary to assist, through the compilation and dis- 
tribution of data, the making of surveys, the arrangement of conferences, the 
appointment of advisory councils, the provision of specialists’ services, and the 
development of community understanding for desegregation programs that are 
inharmony with the Constitution. 

Appropriations up to $2.5 million a year for 5 years are authorized for these 
purposes. 

TITLE III 


This title authorizes the Secretary to make grants for school facilities in areas 
where the chief problem preventing or hindering effective compliance is the 
lack of adequate buildings or other physical equipment. 

It also authorizes grants for employing additional teachers, inservice teacher 
training, employment of specialists, short-term training courses, and other addi- 
tional educational measures undertaken to eliminate segregation, while at the 
same time assuring that existing educational standards will not be lowered. 

Funds would also be available to local communities that wish to comply with 
the Court’s decisions, but where, as in Georgia and Virginia, the State threatens 
to cut off funds or close the schools. 

Appropriations of not more than $40 million a year for 5 years are authorized 
tocover the costs of the grant programs. 


TITLE IV 


The bill further provides in title IV that when other methods fail, the execu- 
tive branch of Government, acting through the Secretary of Health, Education, 
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and Welfare, shall assume responsibility for initiating the development of de. 
segregation plans to accomplish the objectives of the Court’s decisions. In the 
development of both the tentative and approved plans, however, there are express 
provisions for the fullest possible local consultation and participation. 

The responsibility to go forward in a situation in which officials are hostile js 
now almost entirely in the hands of private individuals and organizations, 
Experience has shown that this problem will not become any less troublesome 
if we countenance the resulting delay. 


C. FEDERAL ASSISTANCE IN LEGAL REMEDIES 


The bill also provides for Federal assistance in legal remedies under title y 
and VI. 

In the history of America’s advance toward equal justice, court proceedings 
have been the means of making many of our greatest forward steps. They are 
still an indispensable part of our protections against racial discriminations, 

A growing group of States, however, have passed so-called antibarratry laws 
which make it much more difficult for civil-rights groups or others to assist per- 
sons in bringing or maintaining lawsuits for the vindication of their civil rights, 
Other forms of pressure—such as organzed boycotts, threats, and intimidation— 
have also been used to deter such legal actions. 

Since the persons who are denied their rights to equal protection are more 
often than not poor persons, unable alone to sustain the heavy costs of litigation, 
and more subject than others to hostile pressures, these laws and pressures wil] 
increasingly padlock out of court the Negroes and also the Spanish-speaking 
Americans of the Southwest in their efforts to maintain suits to carry out the 
law of the land. 

To meet this situation, the proposed legislation would authorize the Attorney 
General of the United States to start civil actions for preventive relief against 
those who deprive persons of their rights to equal protection of the laws, on 
account of race, color, religion, or national origin. 

This authority is much like that provided in part III of the 1957 bill, HR, 
6127, and in the 1956 measure, H.R. 627. As I have said, on two occasions it was 
overwhelmingly approved by the House. The authority is more explicitly and 
clearly set forth here, however, in titles V and VI. 


TITLE V 


Title V confers the power to file compliance actions in school cases in connec 
tion with approved desegregation plans, when the Secretary certifies that all 
efforts to Secure compliance by conciliation, assistance, and otherwise have failed. 


TITLE VI 


Title VI first authorizes preventive action against those State and local of. 
ficials and others acting under color of State law in cases involving denial of 
equal protection generally, including school cases, by reason of race, color, 
religion, or national origin; but it provides that the Attorney General may sue 
only upon a signed complaint, and when, in his judgment, the person aggrieved 
is unable to seek effective legal protection for himself—section 601. 

Suits are also authorized by the Attorney General against those who attempt 
to prevent local officials from according persons equal protection of the laws, 
or who act to hinder the execution of court orders for equal protection—section 
602. Action to deprive persons of their rights under the 14th amendment be 
cause such persons are opposing denial of the rights of others, is also made a basis 
for legal action by the Attorney General—section 603. In addition, the Attorney 
General is explicitly authorized to intervene in cases brought by others for relief 
against the denial of equal protection of the laws, because of race, color, religion, 
or national origin—section 604. 

Thus, in the field of legal remedies, also, this measure would extend a signifi- 
cant helping hand of the National Government to the safeguarding of constitu- 
tional rights. 


Senator Doveras. Now, some friendly criticism of S. 810 has as- 
serted that the proposed desegregation plan provisions of title IV are 
too sweeping an intervention by Federal authority. In fact, I recall 
that the harsh word “carpetbaggery” has even been applied. But 
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again I believe that more careful analysis reveals the temperate char- 
acter of these provisions as they seek to enlist a maximum of State 
and local cooperation. 

Title IV of the bill which sets up this administrative action first 
requires HEW to make every effort to persuade the States and local 
districts to make a start toward eliminating segregation in public 
education, utilizing the aids and financial assistance previously re- 
ferred to. It thus first emphasizes the procedure of conciliation, but 
specifies that it shall be conciliation with the aim of bringing com- 
pliance with the Constitution. 

Secondly, in preparing such tentative plans, the Secretary is re- 
quired to— 
seek the advice and assistance of the public officials, private organizations, and 
private citizens in the area and of any * * * advisory council. 

In the third place, the proposal specifies that such tentative plans— 
shall take into account the need of the particular area for time to make an 
orderly adjustment and transition from segregated to desegregated schools. 

Mr. Chairman, in this connection I want to point out I do not think 
that any of us are urging or expect that there will be immediate de- 
segregation in all portions of the country, particularly in those areas 
of the so-called black belt where the percentage of Negro pupils among 
the total is extremely high. We do not expect this is going to be 
carried out overnight completely in any near future. We empower 
the authorities to take into account the need of the particular area 
at the time to make an orderly adjustment and transition from segre- 
gated to desegregated schools. We simply feel that a start should 
be made and that the gradualness should be perceptible. 

In the fourth place, if the plan thus formulated meets with the ap- 
proval of the locality and is adopted by it, a beginning can be made 
and the various other forms of assistance can be brought into play. 

In the fifth place, however, if the tentative plan is not accepted, 
the Secretary must set up a public hearing upon the plan and at this 
hearing the “local authorities, private organizations, and private cit- 
izens shall be permitted to participate,” and, indeed, encouraged to 
participate. Only after all of these steps have been taken is the Sec- 
retary authorized to prepare and issue an approved plan for desegre- 
gation. The detailed requirements for local participation make it 
clear that any characterization of “carpetbaggery” is wholly unwar- 
ranted and, in my opinion, demagogic. 

But, finally, it is important to recal] that these desegregation plans, 
if still resisted, cannot come into effect until the Attorney General 
files an injunction suit and the court, after listening to all of the evi- 
dence and hearing arguments, issues its decree in line with the under- 
lying decisions of the Supreme Court requiring all deliberate speed. 
The trial court’s determination is further subject to appeal and review 
through the circuit court, right up to the Supreme Court. 

The bill thus seeks to use the assistance and advice of executive and 
administrative agencies and the experience, recommendations and 
criticisms of the local community in affirmatively formulating deseg- 
regation plans. In similar circumstances of bitter-end resistance un- 
der the present law, such plans have to be developed solely by the 
courts in injunction suits brought by the aggrieved persons in behalf 
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of their children. But the proposed plans under our bill would in no 
case have any legal effect until they had gone through the judicia] 
processes of court hearings and decisions, with full right of review, 
The procedure is not unlike that now provided to secure compliance 
with NLRB recommendations, 

The sponsors of S. 810 believe that these provisions should appeal 
to all fairminded persons as reasonable and deliberate efforts to lend 
the Federal Government’s affirmative assistance to the working out of 
a practicable transition to compliance with the 14th amendment, 

Even though the procedures, short of court processes, have no legally 
binding effect, they are gentle, helpful nudges in the right direction, 

They are, of course, directly contrary to the “leave it all to the 
courts” philosophy. 

Now may I make some comments on the other proposals? The 
urgency of the school desegregation problem, as I have sought to out- 
line it for this committee, is the compelling reason why in my opinion 
some effective legislation to deal with it should be given top priority 
in this Congress. 

The emphasis I have placed on the three main approaches of § 
810 must also make it clear that in my opinion measures which fall 
short of providing some such affirmative steps are inadequate and 
will not hold up under the test of time. Judged against the back. 
ground of our Nation’s needs, I believe the other principal proposals 
will be found w anting. 

I do not discuss the proposals to extend the life of the Civil Rights 
Commission, to give new protections against bombing outrages, to 
aid the examination of voting records, and to give a statutory basis 
to the President’s Committee on Government Contracts. The ob- 
jectives of all these bills are worthy. Approval of the best-worked- 
out versions of each would make some contribution to progress in 
the civil rights field. 

But they do not deal affirmatively with the primary desegregation 
issue. And I therefore hope this committee and Congress will re- 
sist any temptation or suggestion that enactment of these measures 
would provide an excuse for doing nothing on the school situation. 

Let me first take up the so-called conciliation proposal in Senate 
499. Title I of S. 499, introduced by the majority leader, Senator 
Johnson, and prov iding for a community relations service, is appar- 
ently designed to move into this field. But the “conciliation” service 
it authorizes would come into play only when there is a disr ‘uption, 
or threatened disruption, of “peaceful relations among the citizens’ 
of the community. The aim or object of the conciliation is not speci- 
fied and probably would be construed, I believe, to be no more than 
the restoration of “peaceful relations.” On what terms, whether in 
compliance with the Constitution or not, whether with desegregation 
begun in good faith or not, is not indicated. 

The Supreme Court has, in the Aaron v. Cooper case, recently re 
minded us that the public peace, desirable as it is, does not. take 
precedence over constitutional rights: 

The constitutional rights of respondents are not to be sacrificed or yielded 
to the violence and disorder which have followed upon the actions of the 
Governor and legislature. As this Court said some 41 years ago in a unani- 
mous opinion in a case involving another aspect of racial segregation: “It is 
urged that this proposed segregation will promote the public peace by pre 
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yenting race conflicts. Desirable as this is, and important as is the preserva- 
tion of the public peace, this aim cannot be accomplished by laws or ordinances 
which deny rights created or protected by the Federal Constitution. 

That is the end of the quotation by the Court from the earlier 
Buchanan v. Warley case (245 U.S. 60, 81). Then the Court con- 
tinues in the Aaron v. Cooper case: 

Thus law and order are not here to be preserved by depriving the Negro 
children of their constitutional rights. 

One thoughtful observer has remarked in this connection, “You 
ean’'t concilate a right.” And Representative William L. Dawson— 
[ would like to point out it is William L. Dawson, because there is a 
Representative William A. Dawson, but I am referring to William L. 
Dawson, my distinguished colleague from Dlinois, a veteran in the 
struggle for human rights—in opposing this provision when he ap- 
peared before the House committee recently, stated : 

When the courts have determined a constitutional issue, it is no longer a proper 
issue for “conciliation.” Such an approach simply envisages “conciliating” away 
the guarantees of the Constitution. 

That is from the House Judiciary Subcommittee hearings tran- 
gript, page 65. 

In fairness to Senator Johnson, I believe I should add that several 
weeks after introducing S. 499, he was reported to have stated in a 
radio broadcast that the goal of the conciliation under his bill should 
be agreement that would, and I quote from the press statement of 
his speech, “be consistent with the requirements of the law.” 

Would it not help to remove the serious doubts I have mentioned, 
then, to have this intention—or some stronger wording of the ob- 
jective of protecting constitutional rights—spelled out in the bill 
8.499? The necessity of such a change is even more apparent when the 
rather vague sentence in the preamble about “the use of force in any 
manner” is noted (p. 2, lines 4-7). If the word “force” is there used 
as loosely as in some press reports, it would even apply to court de- 
crees. Surely Congress will not endorse a finding that thus down- 
grades the great contribution the courts have made by their decrees 
inrecent years to the achievement of equal justice. 

Even with all these doubts cleared up, I suggest to the committee 
that title I of S. 499 does nothing that is not much better and more 
comprehensively done in titles IT, ITI, and IV of S. 810. 

Now, Mr. Chairman, the only administration bill before this com- 
mittee which bears upon the crucial desegregation problem is 8S. 955, 
which makes it a criminal offense to use force or threats to interfere 
with court orders in school cases. 

It is certainly desirable to discourage such forceful obstruction 
and mob action, and perhaps S. 955 would help. But it deals only with 
interferences by force or threats, not with orderly, decorous defiance 
ofthe court. It applies only to such use of force in situations where 
there are court orders, not to situations where mob leaders are acting 
against school authorities and children voluntarily desegregating. 
And it proposes only criminal punishments, which, in the debate on 


the voting rights bill of 1957, the administration claimed were an in- 
adequate remedy. 
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The limited character of the relief afforded by S. 955 must therefo 
be apparent. I ask the committee again to compare it with section 603 
of our bill S. 810, which authorizes injunction suits by the Attorney 
General to prevent not only the obstruction of court orders in such 
cases, but also the hindering of Federal, State, or local officials from 
according equal protection of the laws. The arguments in favor of 
the civil remedies in 1957 would seem to apply with equal weight to 
support the proposals of S. 810, as both more reasonable and ‘More 
effective. 

Two other administration bills, S. 958 and S. 959, also relate to the 
school situation by providing for technical assistance with schoo] de- 
segregation and for the operation of schools for the children of military 
personnel where local public schools are closed. 

Although these bills were unfortunately introduced separately in the 
Senate and referred to another committee, I shall comment brief 
upon them since they deal in part with the subject matter of our bil] 
5. 810, which is before you. 

[ am gratified that the principle of technical assistance with deseg. 
regation and a declaration of support for the Supreme Court’s deci- 
sion have not been endorsed by the administration. I hope they will 
work with the sponsors of §. 810 in pressing for some such aftirma- 
tive action as a part of the civil rights bill of 1959. 

Mr. Chairman, those of us who are sponsors of S. 810 have no pride 
of authorship, but we are pleased that the administration has appar- 
ently copied many of our provisions, and we are very happy that we 
have contributed to the enlightenment and conversion of the adminis. 
tration upon these points. Imitation is the most sincere form of 
flattery. 

Senator Carrot. Will the Senator permit an interruption? What 
department of Government is to give that technical assistance under 
the administration proposal ? 

Senator Douetas. In our bill, HE W—Health, Education, and Wel- 
fare. 

Senator Carroty. It is the same in the administration bill? 

Senator Douetas. That is right. 

Frankness compels me to point out, however, that S. 958 is a very 
bobtailed version of titles I, IJ, and III of S. 810. The findings give 
a rather limited—though clearly desirable—backing to the Court's 
decision, merely reciting that “the Constitution as interpreted by the 
Supreme Court of the United States is the supreme law of the land.” 
Would not the persuasive and educative force of the findings be greater 
if they were based upon an evident belief in the moral rightness of 
the Court’s decision as well as upon legality ? 

The technical assistance provisions are much more limited in scope 
and in the amount of aid to be granted than the parallel titles of S. 
810. They do not include the establishment of advisory councils at 
various levels, the employment of additional teachers, inservice or 
short-term teacher training, the construction or enlargement of school 
facilities, and the replacement of withdrawn State school funds. And 
no mention is made of the objective expressly set forth in S. 810 that 
the desegregation be assisted without lowering existing educational 
standards. 
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As Secretary Flemming also made crystal clear before the House 
Judiciary Committee last week, moreover, this aid can be given to a 
jocal community only if (a) there is an approved State plan, (0) 
the State has granted “local option” to local school boards to request 
aid, or (c) the State has consented to the specific local application for 
aid. . 

It is thus clear that however willing the local community may be to 
comply with the law, if the State objects, the locality cannot avail 
itself of the technical aid provisions of S. 958. In the light of the 
continued and determined resistance to the Court’s desegregation 
decision at the State level in many States where the locality per- 
haps would be willing to apply, the limited application of the ad- 
ministration bill is again apparent. The relation of all this to Little 
Rock, Atlanta, and New Orleans is obvious. This is a bad step back- 
ward. 

The shock of school closings and the resulting losses were great 
enough to enlist considerable sympathy for S. 959. Secretary Flem- 
ming has suggested that if the 6 States with school-closing laws were 
to apply them in all possible desegregation situations, some 70,000 
children of military personnel would be involved. 

Again the objective seems desirable. But is it enough to care for 
these and to turn our backs on the rights of most of the balance of 
the 10 million pupils still in segregated public schools? Is this and 
the restricted aid of S. 958 an adequate answer to their needs? 

It is primarily because of the omission of part IIT, the authoriza- 
tion of injunction suits by the Attorney General to end denials of 
equal protection, however, that I find the administration proposals 
so disappointing and inadequate. 

The one Government procedure which might ultimately be most 
effective, and which is utilized to deter and prevent violations in nearly 
half a hundred other statutes, is thus thrown away. 

The means by which the Federal Government could share some of 
the heavy burdens of litigation with the individual plaintiffs who 
now carry the full load are rejected. 

Neutrality in the face of the strongest defiance of the Court and the 
roughest denials of human rights seems to be the order of the day. 

While the Attorney General cites the recent events in Virginia to 
justify this retreat from a proposal endorsed by the administration 2 
years ago, those very events demonstrate the validity of an opposite 
conclusion ; namely, that carefully prepared and well-argued injunc- 
tion suits, subject to all the appeals and review of higher courts, 
were finally the means by which the school doors were opened. Since 
when did the making of a start become an excuse for ordering a halt 
to the very procedures that accounted for the start? 

But we are told by Attorney General Rogers that such intervention 
by the Federal Government may “infuriate” the people in the States 
and localities. But may I say in all kindness this argument merely 
puts a premium on social tantrums. The Court has rightly pointed 
out that these are not a sufficient reason to sacrifice constitutional 
rights. Neither are they a sufficient reason for Congress to withhold 
its backing for the protection of those rights. Congress and the 
Department of Justice should be willing to take some of the heat, 
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along with the Court, which, in my opinion, has for too long beep 
left to take it all. ' 

Virginia with dignity finally complied with the Court's orders, even 
though the Attorney General gave no assistance, and the ire of the 
resisters was accordingly concentrated on the Court and not on him, 
As Brooks Hays reports it, however, a similar refusal of aid by the 
Justice Department was probably one of the factors that led to the 
breakdown of law and order in Arkansas. The lesson to be learned 
from our failures as well as our successes, therefore, is that the pre. 
ventive actions in court cases, with the backing or by the initiation of 
the Federal Government, can be a most effective approach to this ery- 
cial problem. 

Attorney General Rogers finally conceded before the House Jndi- 
ciary Committee, and I quote from his statement : 

You can make out the strongest case for additional authority on the part of 
the Federal Government in the areas where, as you suggest, the persons involved 
are in fear if they bring the action themselves. 

This is precisely the kind of situation where suits by the Attorney 
General would be permitted under section 601 of our bill. Q 

I earnestly hope the administration will review this unfortunate 
decision to retreat from part III and reverse it, adding some such 
provisions as title VI of S. 810, or S, 456, to the proposals for which 
they will work. Whether it does or not, I hope this committee will 
recognize the compelling logie for such a provision. 

In conclusion, Mr. Chairman, I would simply recall that millions 
of our citizens are today denied their rights to equality of opportn- 
nity in education, and the resistance to their just claims poses a serious 
threat to law and order. But the Constitution gives a promise of equal 
justice to the American people. 

The Supreme Court has stated what that promise means in the field 
of public education. 

The major political parties—with varying degrees of platform defi- 
niteness—have given assurances to the American people that they will 
carry out that promise. 

Religious leaders of all faiths have endorsed the fulfillment of the 
promise. 

America’s position in the world struggle for freedom and against 
tyranny makes it wise and expedient to redeem the promise. 

And we all know in our hearts—and all men of good will know— 
that the promise is right. 

I therefore urge your committee, Mr. Chairman, to recommend to 
the Senate a measure to carry out the promise of equal justice—a 
measure that is reasonable, constructive, conciliatory and effective. 
We who sponsor S. 810 deeply believe it conforms to those require- 
ments. 

I wish to thank you gentlemen for the courtesy with which you 
have received us. 

Senator O’Manoney. Any questions? 

Senator Ervin. Yes. 

Senator O’Manoney. Senator Ervin. 

Senator Ervin. Senator, will you concede that there are some situa- 
tions north of the Mason-Dixon line that need correcting? Will you 
not admit that this bill is directed primarily at the Southern States! 
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Senator Doves. Well, only to the degree that the Southern States 
are in violation of the Constitution as interpreted by the Supreme 
Court. But if any community in my own State were in violation of 
this provision, I would want to have it apply to them as well. And 
[may say that we have had segregated schools in my own State, but 
[ think we are eliminating them. I am not at the moment conscious 
of our having any. 

Senator Ervin. [ have read quite a number of newspaper dispatches 
with dateline Chicago which said that the NAACP organization in 
Chicago had demanded that the schools in the city of Chicago be 
desegregated. ; 

Senator Dovetas. May I say, if there are violations of the Consti- 
tution in Chicago, this provision should and would apply, but may 
[say in connection with Chicago and other communities that I know 
of in my State, the restrictions are not based on race, color, religion, 
or national origin. There may be restrictions on the basis of resi- 
dence. 

Senator Ervin. I am not asking this for the purpose of throwing 
any rocks at any State, but my question is this: In the very nature 
of things, wouldn’t virtually all of the impact of this bill be on 
Southern States? 

Senator Doveras. Only to the degree that the South is in violation 
of the Constitution. 

Senator Ervin. I notice that one of the cosponsors of this bill is 
the Senator from Illinois, and other cosponsors are Senators from 
New Jersey, Pennsylvania, Michigan, and New York. I would like 
to ask the Senator if, as a matter of fact, virtually all of the Negro 
population in those States do not live in cities? 

enator Doueias. Most of them do, yes. 

Senator Ervin. And I will ask the Senator if it is not a fact that 
in virtually all of those cities, the Negro population is segregated, 
not by law, but asa matter of fact. 

Senator Dovcias. They are not segregated on the basis of race, 
color, creed, or national origin. The school districts are laid out gen- 
erally on a geographical basis and, as a matter of fact, to the degree 
that there is sharp separation residentially, this carries with it a pre- 
dominance of Negroes in some schools and a predominance of whites 
in others. 

If I may take my own community of Hyde Park in Chicago, which 
isa community of both races living together, I went to the public 
shool the other day to vote in the primary election and found the 
shool about half Negro and half white and this condition prevails 
ina large number of schools in the city of Chicago. 

Senator Ervin. Was that a racial division in the voters or on the 
shoolchildren ? 

Senator Dovenas. The schoolchildren. The schoolchildren were 
about half Negro, half white, because the community has about half 
Negro residents and half white residents. We have some problems, 
[may say, but on the whole the two races get along very well to- 
gether. 

Senator Ervin. They do in North Carolina, also. In fact, I think 
we have less trouble down there than the people have had in Illinois. 
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Senator Dovatas. I don’t want to get into an argument—wel] I 
won’t get into an argument. We can discuss this subject later, ’ 

Senator Ervin. The point I am making is this: I don’t claim to be 
an expert in the racial composition of the North, but I have been in 
cities in all the States I have mentioned, except Michigan, and I have 
seen more racial segregation in fact in these cities in a few days than 
I have seen in North Carolina all of the days of my life. That is q 
point I am making, that in most of your northern cities where yoy 
have any substantial Negro population, the Negroes live in segments 
of the city largely to themselves. As a consequence, when they estab. 
lish schoo] districts in northern cities where they have many Negroes 
they have comparatively little mixing of the races in the publie 
schools. 

Senator Doveras. I may say, Senator, when you get new migration 
coming into a community, generally without economic resources and 
generally compelled to take unskilled jobs, the economic situation and 
conditions alone tend to force them into similar housing and into a 
crowded residential district and they tend to prefer their own kind, 
This also leads to voluntary grouping together. It is estimated, for 
instance, that Chicago receives around 35,000 Negroes each year from 
other States. 

I am very proud of the fact that my city of Chicago has large num- 
bers of groups, of national groups, and you will find that initially 
they grouped together. That was true initially with the Irish, then 
the Germans, then the Scandinavians, then the Jews, the Italians, the 
Polish, the Greeks, and now the Negroes, the Puerto Ricans and even 
the Indians from the reservations. Now part of this is voluntary and 
part of it is due to the pressure of economic resources. As these 
groups get better established, as their kids go to public schools, as 
they get a chance to rise in the world on the basis of ability, then the 
tightness of these various nationality groupings is reduced, and they 
cease to be as closely joined together. And I want to emphasize this, 
that we do not have legal discrimination against Negroes or Puerto 
Ricans and the rest. There is social discrimination, but not legal 
discrimination. 

Senator Ervin. You used one expression that I agreed with. You 
said people preferred their own groupings. 

Senator Dovuauas. Yes. 

Senator Ervrn. I am one who happens to believe honestly and sin- 
cerely that men have a tendency to segregate themselves in society on 
the basis of race. 

Senator Dovetas. Iam glad you said that. I have always indicated 
that. To my mind it indicates that the fears that many people have 
in the South about desegregation are exaggerated. I think the vast 
majority of the Negroes prefer their own society. Therefore these 
fears which are raised on occasion do not largely apply. 

Senator Ervin. Frankly, my belief in this respect is entertained 
by most southerners who think that men segregate themselves in 
society on the basis of race in obedience to a natural law that like 
seeks like, and that for this reason the effort to compel desegregation 
in the public schools, is an effort to repeal a law of nature and sub- 
stitute for it an artificial thing. 

Senator Doucias. You say a law of nature? 
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Senator Ervin. Yes; to me it is. I am glad to be able to say that 

[have always been able to discuss the race question as an intellectual 
roblem, rather than as an emotional problem. For this reason I have 

always been able to talk frankly about it with people who disagree 
with me. 

Senator Dovenas. The Senator from North Carolina conducts him- 
self in a model fashion. 

Senator Ervin. It seems to me that the effort to enforce compulsory 
integration in the public schools is simply an effort to repeal a law of 
nature and to replace a natural thing with an artificial thing. 

Senator Dovcias. Well, I would make two or three comments to 
that, Senator, if I may. The first is that it is one thing to voluntarily 
choose to associate with those of your own race or color. It is another 
thing to be compelled to do so, and be denied the opportunity of com- 
peting on equal terms with others, especially in the matter of public 
or State-supported services. And it enters deeply into the soul of men 
to be told that because of the accident of race or creed or color, they 
can’t associate with others, and particularly when a group is in an in- 
ferior position, an inferior social position, this does produce a deep 
feeling of inferiority, resentment, and insecurity which can only result 
ultimatel y intr ouble. 

I might say the Senator quotes this as a law of nature. I would 
like to see the statute or the parchment upon which this law of nature 
js inscribed. 

Senator Ervin. I notice it is written on the human heart. 

Senator Dovuetas. If the Senator can produce the writing on the 
human heart, I will be very glad to inspect it. 

Senator Ervin. I will say this: I don’t think you will agree with 
me, but there is convincing evidence of the existence of the natural 
law to which I refer. I have noted that everywhere I have been in 
the United States, north, south, east, and west, wherever people are 
free to select their own associates they virtually always select as their 
associates members of their own race. 

Senator Dovcuas. I say there is a great difference between doing 
something that is voluntary and being compelled to do it. And I 
would say there is a large part 
Senator Ervin. See if the Senator agrees with me on this propo- 
sition 

Senator Doveias. I would go further and say that a large part of 
this tendency comes not from any innate feeling, but from the social 
customs and habits of the community. And where a section inherits 
the institution of slavery, with all of the inferiorities which slavery 
brings with it, and with the false pride of mastery which the race 
which owns the other race hi is, this produces the feeling which is con- 
trary to fellowship. 

Now, the Senator had a fine war record in the First World War. I 
don’t know what the precise situation was in the First World War, 
but I can testify that in World War II—and I hope the Senator will 
forgive me if 1 mention it—but the 1st Marine Division had attached 
to it as a part of the task force several battalions of Negro troops. 
We were not then integrated, and these men came up as longshoremen 
really and worked on the beaches. The first two nights it was pretty 
hot on the beach, and we had heavy casualties. These men were 
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pressed into service, and they volunteered for service as stretcher. 
bearers and saved many of our men under heavy fire; and, believe me. 
when that happened, you didn’t ask whether the stretcher-bearer was 
a Negro or a white man. We had one of our colonels who was real} 
quite a fire-eating southerner who had many of his men saved tha 
night by the stretcher bearers. I saw him the next day, and he was 
bellicose when he said, “if any man ever criticizes Negroes after this 
he said, “I will eat his heart out.” 

Senator Ervin. Senator, I think I can truthfully say I have never 
so far as I know, in my life ever spoken a derogatory word of the 
Negro race. I know many of them in North Carolina, and I haye a 
very high respect for them. 

Senator Doveuas. I think that is true, sir. What I am trying to gg 
is that these differences which seem so great to us and which affect ys 
all tend to disappear when we are exposed to common danger or are 
working on common problems; and then the essential similarity of 
humanity comes to the fore, and we realize these people have the same 
problems that we have with which they struggle. 

Senator Ervin. Your bill is designed to compel legal segregation in 
reverse. Your bill contemplates exactly the reverse of legal segregs. 
tion. In other words, it contemplates, if I interpret it aright, that the 
people of the two races shall be compelled by force of law to mix to. 
gether in the public schools, even though none of them desire to do g0, 
As I interpret it, the bill undertakes to convert public schools from 
their primary objective as educational institutions into sociological 
laboratories for experiments in race relationship on a compulsory 
basis. ; 

Senator Doveias. Now, Mr. Chairman, this is a very important 
question, and we need to straighten it out. The bill which we are pr- 
posing does not compel social mixing in any sense, and I have been 
very careful to use the term “desegregation” rather than “integration” 
because I think that isa much more accurate term. What we are tryin 
to eliminate is discrimination and exclusion from public rights ba: 
on race, which creates a lower range of citizenship for many. That we 
are trying toeliminate. Therefore, this can be termed “ta desegregation 
proposal.” But we are not proposing widespread social mixing, 

Senator Ervin. The bill is essentially a bill to provide for con- 
pulsory desegregation. 

Senator Doucias. No; it will be reached by our bill only if it is 
segregation which is held unlawful by the court, only if the courts 
approve the desegregation under the Constitution. Now I know itis 
a fashion in many quarters to ignore the 14th amendment, but the 14th 
amendment is a vital part of the basic document of the land. It came 
as a result of a great struggle which some people would like to reverse, 
but I believe was fundamentally beneficial what you refer to as the 
war between the States, what we refer to as the Civil War. It was in 
the terrible arbitrament of battle, that we placed the Nation’s approval 
on measures to remove slavery and to give a greater degree of equality 
to the black people of this country. We in the North, though we dont 
often talk about it, are proud of the fact that our grandfathers fought 
to defend those principles which we believe in and the crystallization 
of those principles embodied not only in the 13th but also in the 14th 
and 15th amendments, We regard those principles as basic to the 
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American way of life. And while we don’t indulge in flag waving 
about these issues or the successful outcome of the struggle, we feel 
that legislation should back them up, not in any spirit of vindictiveness, 
not in any spirit of self-righteousness, because the Lord knows we 
have many faults and any virtues we may possess are accidental. But 
we believe that this dream of America, this dream of the basic equality 
of human beings, is vital and that it should be given further strength. 

Senator Ervin. Senator, I come back to the proposition we were 
discussing, which is, briefly this: Is not the objective of your bill or 
one of its objectives to bring about compulsory integration? I will 
use your term—desegregation. 

Senator Dove.as. It aims to bring about conformity to the Con- 
stitution and the decisions of the Supreme Court, with due regard to 
the varying conditions of time and place, and to reduce segregation 
in American life. That is it. But I have been careful to say, and I 
think this is the opinion of the overwhelming majority of those of 
us who are supporting this legislation, that we do not expect to pro- 
duce complete and immediate integration in Mississippi—we do 
not want to do that—or in the black belt of Alabama or in the coastal 
regions. But we do _ that a beginning can be made in the field of 
desegregation, and we believe the bill will help. 

Senator Ervin. But your bill, if I construe it right and if I under- 
stand the language of it, does contemplate that if southerners do not 
voluntarily desegregate their public schools or cannot be persuaded 
by peaceful methods to desegregate their public schools, then they are 
to be compelled to do so by decrees of the Court, even though none of 
them of either race may wish to do so. 

Senator Doveras. My friend, and I hope he is my friend—— 

Senator Ervin. Yes, I certainly am. 

Senator Dovucias. —is a very distinguished lawyer, a judge, a 
former judge of the Supreme Court, I believe, of North Carolina. 
He knows that article III of the Constitution says that the Supreme 
Court is the supreme judicial body with the power and duty to 
decide cases arising under the Constitution. He also knows that article 
VI makes the Constitution the supreme law of the land, and therefore 
the Court’s constitutional decisions are the supreme law of the land. 
He knows that the Federal judiciary was set up, I believe, by James 
Madison as almost one of the first acts of the First Congress in 1789, 
and under article VI we all take an oath to support the Constitution. I 
am sure we all take it in our hearts and not merely with our lips. We 
find that the 14th amendment to the Constitution, which is an integral 

art of that Constitution, says that all persons born in the United 

tates or naturalized therein are citizens of the United States and of 
the State in which they reside, with no discrimination between them— 
no first-class citizens, no second-class citizens—but all citizens of equal 
rights. We know that the last sentence of the first section of the 14th 
amendment includes “nor shall any State * * * deny to any person 
the equal protection of the laws.” 

Now the Supreme Court, by unanimous opinion, reaffirmed in the 
Aaron v. Cooper case, the 12 Justices of the Supreme Court, some of 
them from the South, all concurring and none opposing, said that the 
practice of compulsory segregation on the basis of race and color is 


a violation of this provision and I think the issue is whether we want 
toobey the Constitution. 
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Senator O’Manonry. May I inquire at this point, Senator? | 
should like to ask the question in a little different manner, if I may. 
Do I not understand the Senator from Illinois to contend that no 
State shall deny any person, by reason of race, color, religion or 
national origin, the right to attend the public school ? 

Senator Doveias. That is the decision of the Court. 

Senator O’Mauoney. I beg your pardon ? 

Senator Doveras. That is the decision of the Court. 

Senator O’Manoney. That is your contention? That is the pur. 
pose of your bill ? 

Senator Doueuas. That is right, but like every other issue, it is not 
expected that this will be pushed in all places at once. 

Senator O’Manonry. May I just pursue the question ? 

Senator Doveias. Yes. Certainly. 

Senator O’Manoney. It is not your contention that your bill pro- 
poses to compel children of all races to attend the same school ? 

Senator Doveiss. No. The Senator has made a very good point, 
The Senator from Illinois has always believed in the right of private 
schools to exist. He was opposed to the Oregon constitutional amend- 
ment of 1924 which barred private schools and was designed primarily 
to put out of business the Catholic parochial schools. He will defend 
to the death the right of Catholic parents to send their children, if 
they so desire, to. a private school to receive religious instruction, or 
the right of any other parents. He would defend to the death the right 
of white parents to send their children to a private school if they did 
not want to send them to a public school. I believe that is a right 
under the Constitution and the Senator from Illinois would defend 
that right. But when you have a public school financed with public 
money under the jurisdiction, directly or indirectly, of local and State 
government, then the principles of the Constitution should apply to 
that school. 

Senator O’Manoney. And it is not the contention of the Senator 
that in the case of a school in a State which has heretofore followed 
segregation, where the school, by reason of Court decision, has been 
thrown open to Negroes and whites abstain from attendance, there is 
nothing in this bill intended to compel the whites to attend that 
school ? 

Senator Doveras. Absolutely not, and in this Warren County, Va., 
case, while I may deplore the attitude of an individual for staying 
away, the white parents are certainly within their legal rights. Their 
legal rights will not be affected in any way by S. 810. 

Senator Ervin. Senator, I don’t know whether I construe your bill 
right, but according to the way your bill reads to me, the Department 
of Health, Education, and Welfare would try to persuade the com- 
munity to desegregate its public schools; that is, a community where 
on May 17, 1954, they had segregated schools. If it cannot persuade 
the community to do so, then the Department of Health, Education, 
and Welfare will prepare a plan for desegregation of the public 
schools of the community and submit it to the local authorities. 

Senator Dovetas. That is correct. 

Senator Ervin. And then if the local authorities fail to act, the 
Department of Health, Education, and Welfare will prepare a sched- 
ule of desegregation and request the Attorney General to bring 4 
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suit to enforce it and the Attorney General will have the power to 
pring the suit ? 

Senator Doveras. He would have the power to do so. He would 
not be compelled to do so and if he did so, it would only be after 
both he and the Secretary of Health, E ducation, and Welfare ap- 
proved the act, and then he would have to go before the district court 
and the appeal could be taken to the circuit court and to the Supreme 
Court. 

Senator Ervin. That is right, and the ultimate thing would be that 
even though the community ‘didn’ t wish to desegregate i its schools, it 
would be compelled to do so under the bill. 

Senator Dovue.as. I think the difference between us is that you do 
not think the 14th amendment is part of the Constitution. 

Senator Ervin. No, I am not talking about the 14th amendment; I 
am just talking about your bill. 

Senator Doveras. But our bill is based on the 14th amendment, and 
you seem to say the 14th amendment, as interpreted by the Court, 
should not be used in a State or locality where the State does not 
agree With it. 

I would like to point out that the 14th amendment was passed, 
historically, after acts were passed in some Southern States which 
attempted to reintroduce a limited form of slavery. To head off these 
statutes, the 14th amendment was passed extending the protection of 
the Federal Government to the citizens within the States. This pro- 
vided that citizenship was not merely a State matter and that the pro- 
tection of the Federal Government should be extended to those per- 
sons within the States. Indeed, it was broader, and provided that no 
State shall deprive any person of equal protection of the laws, not 
merely should not deprive any “citizen,” but should not deprive any 
“person.” 

Senator Ervin. I am sorry I don’t make myself plain, but I am not 
asking about the 14th amendment. 

Senator Dovucuas. I take my stand on the 14th amendment. 

Senator Ervin. Iam —— you what your bill is designed to aecom- 
plish. In other words, I am asking you if your bill does not con- 
template as an ultimate a if necessary, that the community or of- 
ficials of the community shall be compelled to desegregate the schools. 
Iam not arguing about the 14th amendment; I am just asking the 
procedure established by your bill. 

Senator Dovenas. If, through this long process that the bill pre- 
scribes, the courts ultimately say desegregation shall be carried out in 
accordance with the interpretation of the 14th amendment, that i 
true. And I say that we should all obey the Constitution as inter 
preted by the Supreme Court until it is repealed. And I would say 
that the proposal of Senator Talmadge to restrict the application 
of the 14th amendment in the school cases is a perfectly legal and legi- 
timate method of operation. I would oppose that amendment, but 
the Senator from Georgia is perfectly within his rights to try to 
modify the 14th amendment. But as long as it is so interpreted, I 
think it is our duty as individuals to comply, and it is also the duty, 


I believe, of the executive and of the Congress to aid in getting it 
enforced. 
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I believe that the Constitution is not merely intended to apply north 
of the Mason and Dixon’s line, that the Constitution is for the Nation 
as a whole, and I don’t think we should have sectional] nullification, 
I thought that issue had been settled in 1865. 

Senator Ervin. I would like to ask the Senator about the 14th 
amendment. Will the Senator agree with me that during the 8 
years following its ratification the 14th amendment was construed by 
the courts and by the Congress to permit States to operate segregated 
schools, and that this interpretation prevailed until noon om May 17, 
1954, and that this interpretation was changed without any change 
in the phraseology of the amendment being made by the Congress and 
the States? 

Senator Doueias. May I say to my good friend that it so happens 
I studied the Reconstruction Period, the history of the Reconstruction 
Period, under the late Prof. William A. Dunning, of Columbia, who 
was the great protagonist of the South, and who always deplored, so 
to speak, the so-called reconstruction practices carried out by the 
North. At one time I went into the subject quite thoroughly. I don’t 
pretend to be a master of it now. I have not been aware that there 
was legislative sanction for segregation prior to 1877. Of course, as 
we all know, although American historians frequently suppress it, in 
1877 there was a very corrupt agreement entered into by the leaders 
of the Republican Party and some of the southern leaders, under 
which Samuel J. Tilden, who had been actually elected President, 
was counted out by twisting the votes of South Carolina and Florida 
and Louisiana. In return for this, it is commonly believed that Pres- 
ident Hayes agreed to withdraw northern troops from the South and 
allow the laws passed to enforce the 14th amendment to become inop- 
erative. I think the evidence is pretty clear on that point. 

(Buzzer sounds. ) 

Senator O’Manoney. Off the record. 

(Discussion off the record.) 

Senator O’Manonery. Without objection then on the part of the 
witness or the committee, the committee will now stand in recess to 
answer the quorum call of the U.S. Senate, and then the members of 
the committee will return immediatelv to this room to continue the 
examination of Senator Douglas. 

(At 12:15 Senators Ervin and Carroll returned.) 

Senator Ervin. The committee will come to order. 

I notice that two of your cosponsors are the able and distinguished 
Senators from Minnesota 

Senator Dovetas. Yes, Mr. Chairman, and Mr. Humphrey has fur- 
nished me with a statement which I would like to have made a part 
of the record. 

Senator Ervin. We will make it a part of the record to follow after 
all of the testimony of the Senator from Illinois. 

Senator Dovetas. Yes. 

Senator Ervin. I observe that in the 1950 census that Minnesota has 
a population which contains 5 Negroes out of each 1,000 people, ora 
half of 1 percent. 

Then I notice that two of the cosponsors are the Senators from 
Oregon, a State which has 8 Negroes out of each 1,000 population. 
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Then another cosponsor is the able and distinguished junior Sena- 
tor from Connecticut, a State which has 27 Negroes out of each 1,000 
of its population. 

Senator Douatas. 2.7 percent. 

Senator Ervin. Yes. Then I notice that one of the cosponsors is 
the able and distiguished junior Senator from Wisconsin, a State 
which has 8 Negroes out of each 1,000 population, and that among the 
other cosponsors are my able and distinguished friend, the junior 
Senator from Colorado, and his colleague whose State has 15 Negroes 
out of each 1,000 population. 

I wonder if the Senator from Illinois is familiar with the writings 
of Dr. Harold Odum ? 

Senator Doucias. Yes, I have read a good many, not all of them. 

Senator Ervin. He was an exponent of the theory that the best way 
to settle all race questions would be to disseminate the minority race 
throughout the country on an equal basis so that each section would 
contain approximately the same percentage of its members. 

Senator Doveias. May I say, in the first place, the figures which 
you have given are 1950 figures. Since 1950 there has been a very 

t migration of both Negroes and whites from the South into all 
parts of the country, so that these percentages would now be somewhat 
higher. 

The Senator from Colorado, who is here, can speak for himself, but 
there they have a large number of Spanish-speaking people, of Mex- 
ican Americans and Latinos, as they are named, who occupy a posi- 
tion somewhat similar to the Negroes. 

If the Senator, in a very subtle way, is suggesting that enthusiasm 
for Negro rights is inversely proportionate to the percentage of 
Negroes present, there may be something to that. But wait a minute, 
] want to clear that up, because it was sometimes said that where the 
Negroes had rights there were not many of them, and where they 
were present in large numbers they didn’t have rights. But let me 
say this, that I think my colleagues are sincere cosponsors of this bill. 
Shake not your gory head at me, though because my city of Chicago 
has probably 20 percent Negro population, a much larger proportion 
of Negroes than in many cities of the South, and we are making an 
honest effort to deal with this problem. But we have our problems 
both with the Negroes who come in from the South and with the 
whites who come in from the South. 

Senator Ervin. I wasn’t going to make that suggestion about my 
colleagues. I was just going to suggest, and, of course, I will have 
toexclude the distinguished Senator from Illinois from this category, 
but I was just going to suggest that some of my brethern, who do not 
possess the same acquaintances with the problems as does the Senator 
from Illinois, in exercising their undoubted right as Senators to co- 
sponsor any legislation they see fit, do remind me of the fact that old 
maids and old bachelors can always tell you, with a cocksureness 
parents do not possess, exactly how to raise other people’s children. 
But I wasn’t going to make that point in respect to the Senator from 
Illinois. 

The point I am going to make is this: we in the South realize this 
isa serious problem. We think it can be solved only on the basis of 
mutual respect and good will among the people of the two races in 
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the localities where they live. Senator Russell of Georgia hag jp. 
troduced a bill implementing Dr. Odum’s theory. It provides, in sub: 
stance, that the Federal Government will defray the cost of removal 
of any persons who believe that they are being denied their ciyi] 
rights in the South and who wish to remove to other sections of the 
country. While I don’t want anybody, either white or colored, to 
leave North Carolina because I think we have the best folks in ‘the 
world there—folks of both races—I was just going to suggest that 
there may be merit in Dr. Odum’s theory. For example, Mississippi 
has a racial problem. Forty-five percent of its population is colored, 
Some States in the North are convinced that they have the solution 
tothe problem. If Congress should pass the Russell bill and move the 
problem up to the States which have the solution, we could get the 
problem and the solution together, and put an end to some present 
day perplexities. I am trying to solicit some votes for Senator Rus- 
sell’s bill to let the Government pay the cost of removal of anybody 
who wants to remove from one area of the country to another. I wish 
to see if I can proselyte some support for that bill either from the 
Senator from Illinois or the Senator from Colorado or any of my 
other colleagues. : 

Senator Doveras. May I say that in 1957 I received a telegram 
from, I believe it was, Atlanta, asking me if I would welcome Negro 
residents in my block in Chicago. I replied that it so happened we 
did have Negro residents in my block in Chicago, the 5600 block of 
Kimbark Avenue, and that when they had moved in the residents 
of the community had given a tea party for the new entrants, wel- 
coming them to the community, and impressed upon them in a 
friendly fashion the desirability of keeping up their property and so 
forth, and that we already had in my block some of this movement of 
population which the South had recommended. I want to say that 
I think we in Chicago have assumed and will continue to assume 
our full share of migration both of white and dark-skinned southern- 
ers. And may I say also in complete frankness, that both the whites 
and blacks came to us with a background of inadequate educational op- 
portunities and create real difficulties for us when they do come, and 
we are setting up new services for them in an attempt to help them 
adjust to city life. This movement is going to go on in the future 
and presents a real problem. 

Now, I have tried to make clear, Senator Ervin, that we are not 
self-righteous about this matter. We know that we have been spared 
the horrible institution of slavery, not because of any moral supe- 
riority of our own, but because in the past our climate and the soil 
did not adapt themselves to the institution of slavery. By fortunate 
accident we did not inherit that institution, nor did we have the con- 
sequences which came from it. So that in a sense we are not handi- 
capped in this matter, and we have no desire to place the stamp of 
inferiority upon the people of the South. They are the innocent 
victims, so to speak, both white and black, of history. 

But we do say that good relationships must be fundamentally based 
upon justice and upon rights; that if people are denied rights as 
human beings that you can’t gloss that over with mere individual 
kindness, and that the 14th amendment did aim to provide equality 
of rights and equality of protection. This, I think, is the starting 
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int.from which good relationships can begin, and if such rights 
are denied, if equal protections are not afforded, then all the prot- 
estations that you can make that you are friends of the people who 
do not have these rights will fall on deaf ears, and probably de- 
servedly so. 

Senator Ervin. I don’t press my question. My question was 
whether I could get any converts for Senator Russell’s bill. 

Senator Dovenas. I’ will only say that my State and my city have 
absorbed more than their share of the Negroes of the country. The 
ratio of Negroes to the population as a whole is about 1 to 10. In 
my city, as 1 have said, the ratio is 1 to 4. The proportion is increas- 
ing. We are not proposing to bar migration. These people who 
come to us help in our mass production industries, and we welcome 
them. 

Senator Ervin. I think the Senator realizes he gets a lot of people 
from Mississippi, and I think the Senator also realizes that Missis- 
sippi is a rather poverty-stricken State as compared with many other 
States in the Union. 

Senator Dovueias. That is true. 

Senator Ervin. And poverty is the problem we have in most of the 
South. Frankly, that is the problem we consider more crucial than 
these other ones. 

Senator Doucias. Well, that isa real problem. I think that in the 

ast the South has suffered from the protective tariffs which indirectly 
held back the export of cotton and tobacco. I think that railway 
rates in the past have been loaded against the South and the West. 
Ican only say so far as I am concerned I have always been a low tariff 
man. I have always been opposed to the discriminatory freight rates 
and in favor of equality of the South in these respects. I was discon- 
eertéd when my wife was in Congress, and I think my good friend 

ras in Congress at the same time, when the bill which had ‘been stimu- 
lated by Governor Arnall, of Georgia, came up to provide for equality 
of freight rates and remove the differentials in favor of the East. 
When this bill came up we were faced with unanimous resolutions 
from nearly all the chambers of commerce in the South opposing it, 
and the very large proportion of the southern Congressmen voted 
against it. I think you will find that the liberal Democrats of the 
North and the West gave the South more help than the southern 
Representatives themselves. 

I can well remember—I believe this bill was initiated by a man 
whom I respected very much, Congressman Bulwinkle, of Senator 
Ervin’s own State. 

Senator Ervin. We have been in hopes for a long time in the South 
that, since the War Between the States or the Civil War is over, we 
would be admitted to the Union like other States and allowed to 
manage our own affairs. The fundamental objection to your bill is 
that it would turn over to an agency of the Federal Government the 
power to devise a plan under w hich the De partment of Health, Educa- 
tion, and Welfare would, in effect, undertake to assign pupils to the 
schools in all of our school districts. 

Senator Doucias. Well, Senator, we are glad to have you in the 
Union: The only point thi at I would like to make is that when you 
came back into the Union you did not come back into the Union of: 

40361 —59—pt. 1 10 











134 CIVIL RIGHTS—1959 


1860. So whatever the constitutional provisions may have been in 
1860, the movement of events, including the ordeal of battle and the 
awakening of the moral consciousness of the people, had decided b 
1865 and 1869 and 1870 that certain protections which had not been 
included in the Constitution in 1860 should then be included. Thege 
are the 13th amendment, which abolished slavery and extended to the 
Nation as a whole the principle which Lincoln had only extended to 
the areas of southern occupation by the Emancipation Proclamation; 
the 14th amendment, which you mentioned, and subsequently the 15th 
amendment, which declared that no State shall deprive any citizen 
of the right to vote because of race, color, or previous condition of 
servitude. Those are all parts of the Constitution. 

When you came back into the Union, we asked that you come back 
under those provisions of the Constitution and those subsequently en- 
acted, not on the status quo or on the ante bellum constitution of 
Buchanan and Jefferson Davis. 

Senator Ervin. We came in under a 14th amendment which allowed 
us to operate our own schools in our own way down to 12 o’clock noon 
on May 17,1954. But the thing that grieves me most is that the Sena- 
tor from Illinois doesn’t share the sound views I do on this particular 
question. 

Senator Dovetas. I think that is evident. 

Senator Ervin. And the Senator from Illinois has the same com- 
punction that some of these folks in 1868 felt about Reconstruction, 

Senator Doveras. First, as I say, I studied the period of Regon- 
struction under the historian who was probably most favorable to the 
South, and who trained a whole two generations of southern his- 
torians, who wrote their theses and promulgated the doctrine that 
Reconstruction was a terrible thing. I happen to have been a per- 
sonal friend of Claude Bowers, who wrote “The Tragic Era.” I 
think an examination of the Reconstruction period will indicate, as 
some of the southern historians are now admitting, that it wasn’t as 
terrible as Professor Dunning and his devotees have presented it, 
and that there were a lot of positive measures. An attempt was made 
to have a public school system and to provide education. While the 
administration of justice was not all it should have been, certainly 
there was greater protection of the Negro citizens before the law. So 
that I don’t think Reconstruction was as terrible an experience as one 
generation of historians made us feel. 

I point to a recent book by a Mississippi editor: 

Mr. Starman. “The Angry Scar,” by Hodding Carter ? 

Senator Doveras. That is right, and the writings of C. Vann Wood- 
ward, who was in the South for many years, and who is now a his- 
torian at Johns Hopkins, which is primarily a southern university. 
In fact, Mr. Woodward makes the point that segregation really began 
only after this sellout of 1877 to which I was referring, when they 
broke up the North’s effort to support the new constitutional pro- 
visions. That wasa terrible thing. The North at that time, through 
the Republican party, agreed to give up any attempt to enforce the 
14th and 15th amendments in return for getting a Republican elected 
President over Samuel J. Tilden, who was the rightful President. 
This deal was conceived in sin and begotten in iniquity, and with very 
unfortunate results. 
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I may say the experienced southern politicians know this happened 
in 1877 and subsequent years. They are hoping it will happen again. 
They are hoping that once again the North will sell out on the court 
decision of 1954, just as the Republican party sold out in 1877 on the 
14th and 15th amendments. 

Senator Ervin. And some southerners feel that they are being re- 
turned to the Reconstruction era. I will say this in favor of 1877. 
In that year, Federal garrisons were removed in the South, and south- 
erners were no longer compelled to vote under Federal bayonets. It 
was a rather severe thing for the South to be occupied by Federal 
garrisons 12 years after the last Confederate soldier had laid down 
his arms and returned to peaceful pursuits. Ido not share the opinion 
of the Senator, or the opinion of those others who think that Recon- 
struction was not a terrible thing. 

Senator Dovucuas. I said it was not such a terrible thing as it has 
been represented, although it had its bad elements. The armed oc- 
cupation of the South was something that we all regret very much, 
which we do not want to have recur and which can be prevented if 
§. 810 is carried out in spirit as well as letter. 

Senator Ervin. Now, Senator, you spoke about the benign features 
of your bill in not providing any criminal penalties, which it doesn’t. 

nator Doveras. That is right, it doesn’t. 

Senator Ervin. It does not provide any criminal penalties, but it 
leaves existing criminal penalties in full force and effect and provides 
another procedure by which people can be punished a second time 
for the same offenses. 

Senator Dovucias. We passed in 1957 the so-called Humphrey 
amendment, which made it clear we did not intend to have troops 
goto the South. 

Senator Ervin. I have left that subject for another one. I agree 
with you that your bill does not provide any criminal penalties, but 
it does leave in existence all of the existing criminal penalties and 
provides another way by which the Attorney General can proceed. 

Senator Dovetas. If these criminal penalties have not been used in 
the past, there is very little likelihood they will be used in the future. 
What we are aiming to do is provide a substitute for these latent 
criminal penalties, to provide peaceful prevention rather than punitive 
punishment. 

Senator Ervin. And the provisions of the bill are to be enforced in 
eases in which the right to trial by jury does not exist. 

Senator Doucias. May I say for myself, Senator—I don’t know 
that I speak for all of the sponsors—but I would personally be willing 
to accept the same provisions for jury trial in contempt cases arising 
under 5. 810, as we finally worked out in the voting bill; namely, that 
in cases of criminal contempt under the decrees resulting from this 
bill, if the Federal judge imposes a penalty in excess of 45 days im- 
prisonment or fine in excess of $300, the person thus adjudged guilty 
of criminal] contempt can ask for a jury trial. I am willing to accept 
that and make the jury trial provisions in criminal contempt parallel 
for this bill to those in the Voting Rights Act. 

Senator Ervin. Under that provision, a man would have to be tried 
twice for the same offense to get a jury trial. 

Senator Doveras. Yes, that is true. 
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Senator Ervin. And he couldn’t get a jury trial at all under that 
provision unless he was first fined more than $800 or sent to prison 
for more than 45 days ? 

Senator Doveras. Excuse me. It is very difficult, Senator, for me 
to hear. The acoustics aren’t so good. Would you be willing to re. 
peat that ? by 

Senator Ervin. I say that under that provision a man could not 
get a jury trial unless he was first fined $300 or sent to jail for more 
than 45 days? 

Senator Dovetas. Yes, that is true. 

Senator Ervin. As a lawyer, I think that provision for a jury trial 
is a most monstrous legal deformity. 

Senator Dovueias. The Senator is well aware of the fact that in other 
cases of contempt there is no limitation in practice upon the length of 
imprisonment or the amount of the fine which the judge may im. 
pose in order to produce respectful compliance. We are imposing 
»rotections here which do not apply in other cases in equity. We are 
iain over backwards to be fair, and then the Senator objects be. 
‘ause In leaning backwards our head does not completely touch the 
ground on the other side. 

Senator Ervin. I don’t think you can make a valid distinction be. 
tween depriving a man of his liberty for 45 days and depriving him of 
his liberty for 46 days. 

Senator Dovuetas. Is the Senator proposing that no judge in the 
country should impose penalty in contempt cases unless there is 
jury trial and the man is found guilty. 

Senator Ervin. If I had my way about it, no judge could send any 
man to prison as a punishment for criminal contempt without a jury 
trial. 

Senator Doueras. Senator, subject to correction, I believe the Su- 
preme Court of North Carolina held to the contrary. 

Senator Ervin. Yes, the Supreme Court in North Carolina has held 
to the contrary. 

Senator Doucuias. And I believe my good friend was a member of 
that Supreme Court. 

Senator Ervin. It was so held before I went on the court, and it 
was so held afterward, too. When I sat on the bench, I conducted 
myself as a judge rather than a lawmaker. I have always believed 
it is the duty of a judge to follow the settled decisions of the court 
of which he is a member, and therefore I didn’t attempt to rewrite 
settled legal rules to suit my personal notions. 

Senator Doucuas. I believe in following the decisions of the court, 
whether or not I happen to agree with its interpretation of the 
Constitution. 

Senator Ervin. I think that when the Founding Fathers drew the 
Constitution and provided for jury trials in criminal cases, they in- 
tended to give the right of trial by jury to the accused in criminal 
contempt proceedings. But the Supreme Court of the United States 
has held to the contrary for almost 150 years. Consequently, if I 
had been a member of the Supreme Court, I would not have joined 
the three Judges who recently urged the overruling of the decisions 
that had been standing for almost 150 years. I would have taken 
this position despite the fact that I don’t think any man ought to 
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be punished for anything unless he is accorded the right of trial by 
jury. When a particular interpretation of a constitutional provision 
has been settled by repeated judicial decisions, such interpretation 
should be adhered to until it is annulled by an amendment. 

Senator Dovetas. Well, the Senator can hardly blame me if I 
also follow the principles of jurisprudence as laid down for 150 years 
and do not attempt to tear up by the roots the long-established dis- 
tinction between equity proceedings and ordinary criminal pro- 
ceedings. 

Senator Ervin. I admit that we can certainly justify following the 
principles of equity in the cases to which they applied for so long. 
But, when Congress undertakes to extend them to an entirely new 
field formerly covered by the criminal law, it ought to grant an ab- 
solute right to trial by jury in cases of criminal contempt. 

Senator Dovetas. I say I think the North Carolina Supreme Court 
in the opinion handed down when my good friend was a member 
of the court, made a very good judgment on this point. 

Senator Ervin. I will say this about North Carolina, in addition 
to what you have said, Senator. Nobody can be punished for crimi- 
nal contempt in North Carolina by imprisonment exceeding 30 days 
and a fine exceeding $250, as I recall it. Under your bill as it now 
stands if a man is punished for criminal contempt for disobeying 
one of these orders, he can be fined an unlimited amount of money, 
and sent to prison until his punishment offends the cruel and unusual 
punishments denounced by the Constitution, and nobody knows what 
that is. 

It has been held under other laws that would apply to the cases 
covered by your bill that a man can be sent to prison for criminal 
contempt as much as 4 years without a jury trial. 

Senator Dovcias. May I say, Senator, that I personally would be 
perfectly willing to have the bill amended not only to limit the pen- 
alties for criminal contempt to those provided in the voting rights 
bill, but I personally would be willing to further restrict the pen- 
alties to those provided in what you say exists in North Carolina, 
30 days’ imprisonment or a fine not to exceed $250. Our purpose 
is not a punitive purpose, but we do believe there should be some 
deterrent. 

Senator Ervin. That is all. 

Senator Douetas. Now, perhaps we are together since I have con- 
ceded that the penalty should not exceed the North Carolina penalty. 
Perhaps you will support me in this measure. I have shown an in- 
clination to come toward you. Now, won’t you, with your character- 
istic statesmanship, show a tendency to come toward me? 

Senator Ervin. I will tell you, Senator, that if you amend your bill 
tomake it conform to the North Carolina law on that point the amend- 
ment would be the only good provision in your bill, as I see it. 

I thank you for your courtesy and patience. 

Senator Carrott. Mr. Chairman, I hope that the Members of the 
Senate will take the time to read the transcript of this testimony be- 
cause the Senator from Illinois has in a few words pointed out the real 
crux of this problem—this question of voluntary grouping. May I say 
to the Senator from North Carolina that before the junior Senator 
from Colorado affixed his name to this bill, he gave it very serious 
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thought, and the record will show he is one of the last to join ag eo. 
sponsor of this bill. 

It is true that there is no large Negro population in Colorado, and jt 
is equally true, as the Senator from Illinois has pointed out, that we do 
have a substantial Spanish-speaking group of people in our State. 
The problems, of course, as the Senator from North Carolina pointed 
out, are not as difficult as they are in certain areas of the South. We 
know that. I have tried to study these problems conscientiously, 
There are real problems. In 1957 the Senate for the first time in 89 
years passed a measure aimed at fulfilling the right to vote. We 
placed a limitation upon the power we gave, but for the first time iy 
this field we gave the Attorney General of the United States a right to 
intervene. Yesterday when I interrogated Senator Javits, of New 
York, I took issue with the administration for backtracking from its 
position taken in 1957, because I thought that they had done great 
damage. I observe by his comment that the Senator from Illinois hag 
the same feeling. 

Senator Douaetas. That is correct. 

Senator Carro_i. We must move toward realism in this problem, 
We realize that we cannot, in view of the retreat of the administration, 
take giant steps in the civil rights field. I wonder why we cannot at 
least take measurable steps forward. 

At the present time, any American citizen, deprived of his rights 
under the 14th amendment, can come into a Federal court and seek 
redress. In 1957 we enlarged upon that right by allowing the Attorney 
General to intervene in cases involving deprivation of the right to vote 
under the 15th amendment. 

The Senator from North Carolina has objected to the proposal of 
the Senator from Illinois because of the multitude of cases that can 
be encompassed under the 14th amendment. In view of the adminis- 
tration’s attitude, we must realize that we cannot enact the entire pro- 
posal of the Senator of Illinois. Why couldn’t the Administration 
take at least another step forward. If they do not now wish to allow 
the Attorney General to intervene on behalf of helpless plaintiffs in all 
eases of civil rights violations, why could they not at least agree to 
extend that right to the school segregation cases? Does the Senator 
from Illinois care to comment on that? 

Senator Dovcetas. In other words, you suggest that the bill give 
specific authority to the Attorney General] to intervene in school de- 
segregation cases but. not in other cases. 

Senator Carrot. May I say to the Senator from Illinois before 
he answers, we know that every American citizen has a right to go 
into court to assert his rights. I am referring now to all the other cases 
involving civil rights. Extending the power of intervention to the 
Attorney Genera] does not in any way take away that individual 
right, but it only enlarges the right of the Federal Government to 
move into this very difficult area. We have already moved into the 
right-to-vote area. We must move into other areas giving the At- 
torney General that right of intervention, because it seems to me, as 
T study these bills, and as I consider the very fine statement by the 
Senator from Illinois, that each of the bills before us—the bill of the 
Senator from Illinois, the bill of Senator Johnson of Texas, the bill 
of the administration itself—is meaningless unless we confer author- 
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ity upon the Attorney General of the United States to intervene in 
these cases. 

Senator Doveras. I think that is right. 

Senator Carrotu. Does the Senator from Illinois have an observa- 
tion on that ? 

Senator Dove.as. I think intervention by the Attorney General is 
essential, and, of course, the schoo] situation is the most pressing. 
I had hoped that we might be ready to grant the same power in all 
cases of denials of equal protection of the laws by reason of race, 
color, religion, or national origin, but, were we limited to the form 
that the Senator suggests, it would certainly be a big improvement 
over present conditions. I would not like to give it an outright en- 
dorsement because I still hope for an even broader provision, but it 
would be what the Senator from Colorado suggests would be a con- 
structive step forward in the area of greatest immediate tension. 

Senator Carrotu. Well, I am glad to have the observation of the 
Senator from Illinois. As legislators we have to be realists. We 
thought we put up a great fight in 1957 on the so-called part [II of 
the bill. At that time we had administration support, although there 
was a period 

Senator Doucias. We had administration support up to the crucial 
point, and then it was yanked away from us by the Presidents staie- 
ment that he did not favor part III. I well remember being on the 
floor at that time defending the administration, saying they were still 
for part III. I remember the Senator from New Mexico, Senator An- 
derson, triumphantly interrupting and reading a dispatch from the 
President’s press conference in which he pulled the rug out from un- 
derneath us, and I well remember the exultant way in which our 
southern friends immediately jumped upon me. I felt I had been 
cast into the ocean by the President without a lifesaver, and, frankly, 
this humiliation was deeply imbedded in my consciousness and en- 
dures to this very day. 

Senator Carrot. May I say to the Senator from Illinois I meant 
we had administration support. 

Senator Dovetas. Initially. 

Senator CarroLu. Up to the point of vacillation, and after that our 
forces began to disintegrate. 

Senator Doua.as. Certainly, that was the turning point. 

Senator CarroLu. We are confronted with even a more difficult sit- 
uation today, where we have an announcement by the Attorney Gen- 
eral of the United States, undoubtedly speaking for the President 
after a conference, in which he admits they have almost completely 
withdrawn from this field. 

Senator Dovutas. That is correct. 

Senator Carrouu. I personally feel, and I say this without trying 
to involve the Senator from Illinois in my opinion, that they should 
take a step at least in the proper direction. If they would only move 
in this field of school segregation, as we moved to strengthen the vot- 
ing rights legislation of 1957, they would strengthen the hand of the 
Supreme Court. They could at least take a minimum step in this 
field. I should think it would be very helpful in this whole matter. 

Senator Dovuetas. It would be very helpful, and if it happened I 
would be willing to send a telegram to the President, saying “Welcome 
home, all is forgiven.” 
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Senator Carrotu. Well, I offer that for what it is worth, and Lhope 
that in some way we can get word to them on that point. I don’t haye 
any standing with the W "hite House, but I thought the Senator from 
Illinois did. 

Senator Doveras. I am not certain my telegram would get through 
to the President, but I would be willing to send it. 

Senator Carrotn. And I make this: suggestion, for this reason: We 
have the bill of the distinguished Senator from Illinois—I believe J 
am right in this—for the ‘first time advocating that Health, Educa. 
tion, and Welfare move into this field. 

Senator Doveras. Yes; that is correct. 

Senator Carroii. The administration bill also brings HEW into 
this field with a technical assistance program. Now I think that jt 
would be meaningless unless the Attorney General had the power to 
intervene. This is so for the very reasons which have been outlined 
in another context by the distinguished Senator from North Carolina, 
I think in 1957 as we debated this i issue we spoke too much as lawyers 
on the distinction between criminal and civil contempt and we dwelled 
too much upon punishment, and I think just a few moments ago the 
distinguished Senator from Illinois put his finger on it. We are 
not looking for punishment; we are looking for ‘conformance to the 
law, to the decision of the Supreme Court and the decisions of the 
courts in the various districts. 

Senator Douetias. I may point out in this connection that most of 
the cases arising so far as the schools are concerned would be cases of 
civil contempt rather than criminal contempt because they would be 
continuing actions or denials of rights and would therefore be different 
from many of the cases arising under the voting rights bill. In voting 
rights the elections would frequently be over, or the registration period 
would be over, and there would be no possibility for the people to purge 
themselves of contempt by compliance. But in the case of schools 
there is always the possibility that by conforming to the Court’s de- 
cisions the officials in question can free themselves of any contempt by 
merely obeying the Court’s orders. Therefore there is an alternative 
granted to them which is not present under the criminal contempt 
procedures. There is the need to have some compliance provisions, it 
is true, but the occasion for invoking them will not be as drastic and 
there will be little, if any, need for punishments. There is always the 
possibility of reform. 

Senator Carrotzi. Will not the Senator from Illinois say that ex- 
perience has taught us within the short period of 2 years that the 
Attorney General, any Attorney General, would be most reluctant as 
a matter of conduct, as a matter of policy, to intervene in any case 
unless it was a most aggravated situation ? 

Senator Dovueias. That is correct. 

Senator Carrot. The reason I suggest this limited approach—and 
I want the record to be clear on this point—isn’t that I want to mm- 
mize the other constitutional rights which are protected under the 
14th amendment. Nevertheless, we know it will take many years to 
achieve the goals of the right-to-vote legislation. It will take many 
years, even if we give the Attorney General the right to intervene to 
achieve the goal in school cases. The Senator from “Tlinois recognizes 
in deep humility this problem is not confined to the South alone. Some 
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of this can apply to my own State of Colorado, and certainly it can 
apply to New York and to Illinois and other areas. This is a growing 

roblem, and of course we must recognize that in the so-called Deep 
South it is a very difficult problem. We must have humility and we 
must have patience and we must not be too critical of the folks of that 
area, but I do believe that the enforcement machinery in the hands of 
the Attorney General will strengthen those of that area who really 
seek to change conditions. 

Senator Dovueias. Now the Senator from Colorado has touched on 
a very important point. I am confident that there are large numbers 
of the white population in the South who would like a better relation- 
ship and a more just social order. But if they advocate this, they 
feel they will be isolated and more than isolated, discriminated against, 
and this holds them back, even though they want Negroes to have their 
rights under the law. If there Is clear evidence that the Federal Gov- 
ernment not only believes in this principle, but will take steps to carry 
the principle out, this will give heart to them and enable them in a 
sense to save their face in the white communities of the South. Even 
though they believe in their hearts that this is correct they can say, 
“T don’t believe too much in this, but it is the law and we should com- 
ply with the law.” In that way they will not seem too virtuous, and 
this is always easier in our peculiar social mores in America. Seeming 
too virtuous always puts one at a moral disadvantage so far as the rest 
of the community is concerned. They can pretend they have no higher 
moral standards than the rest of the community and thus can be ac- 
cepted by the community. This is, as realists know, one of the great 
eflects of law. It permits people to raise their standard of conduct to 
the level of the law, which otherwise, even though they wish to do so, 
they would be afraid to do. 

Senator Carrouiyi. I thank you, Senator. 

Senator Ervin. I am glad to say, Senator, I know of no people in 
the South that are quite like that. I think it is quite an intimation 
that they haven’t got much courage. 

Senator Dove.as. I could not hear you, Senator. 

Senator Ervin. I say I am glad to say I don’t believe there are very 
many people like you have described in the South. 

Senator Doueias. I have had a great many people from the South 
tell me that this is so. 

Senator Ervin. Well, I have heard that, but I can’t find those people. 

Senator Carroiy. I want to close on this point 

Senator Ervin. Here’s the situation: Until comparatively recent 
days, there were many southerners, both white and black, who were 
working hard to solve all southern problems, including the race prob- 
lem. Then outside legislators and the NAACP came upon the scene, 
asserting that compulsory integration was the sole solution of the race 
problem and demanding national legislation to compel the involuntary 
association of the races, even in institutions which are essentially social 
in nature. The people who had been doing a good job to solve the 
race problem in the only way it can be solved; that is, by good will 
and understanding in the communities where both races live, saw their 
efforts being frustrated by those who demanded compulsory integra- 
tion of the races—a proposed remedy which they know to be as un- 
workable as it is unjustifiable. Since they could not countenance such 
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compulsion and could not stand with the NAACP which demands it 
they have been compelled in large measure to retire from their former 
activities. 

Senator Doveras. I would like to make it possible for them to take 
a stand with the U.S. Government. 

Senator Ervin. Well, they are not likely to stand with the U.S. 
Government if it accedes to the demands of the NAACP that certain 
groups be given rights superior to those ever sought by or obtained 
by any other set of Americans in American history. 

Senator Doveras. Senator, I suppose in effect we are refighting 
American history here. 'To those of us in the North the Federa] Goy- 
ernment is not the ogre that you seem to represent it to be. It ig 
something which is very precious to us. We regard it as fundamental] 
and basic. To us the Federal Government means more than the in- 
dividual States in which we live, much as we love our individual 
States. We do not regard it as alien. We know the War Between 
the States, or the Civil War, created great discord in this country, 
and we recognize that probably many in the South regard the Federal 
Government as a usurper and asatyrant. Now, I think that is a mis- 
taken view, and I hope with the passage of time it will be replaced. 

My friend, Carl Sandburg, has made a very interesting remark, 
He says that the Civil War was fought on a question of grammar, 
which was essentially whether the proper phrase was “The United 
States is” or “The United States are,” and the conclusion of the Civil 
War is that we speak of the United States in the singular, “ the United 
States is.” To the Government we feel our deepest emotional loyalty 
and attachment. We do not regard it as alien. We may disagree 
with it from time to time, but it is ours. 

I suppose that we still have not recovered from 1861 or 1865 and 
all the events which preceded it in the South, and we only hope that 
with the passage of time these feelings will abate. Let me say in all 
kindness, however, that the United States is a unity, and it is so consti- 
tutionally and legally before the world. 

Senator Carroiu. I think the Senator has made the essential point 
this morning. Ihave been intwo World Wars and have seen all kinds 
of people around the globe. But wherever I have been, whether in 
Africa, the Far East, in Hawaii, in Illinois, or in my own State of 
Colorado, I have found that the one thing people will not accept is 
the badge of inferiority. People simply will not accept that badge. 
In this country, as I see it, they seek only full equality of opportunity. 
If we keep that one point in mind and set ourselves to the task of 
achieving it we will make progress. It isa difficult job. It is a very 
difficult job. We recognize its difficulties. We can understand the 
conflict with existing customs and traditions. If we proceed with 
patience, humility, and understanding we can progress. I have 
studied the bill of the Senator of Illinois very carefully. It is a 
modest approach. If we can get authority for the Attorney General 
to protect the rights of helpless citizens, it will be a step forward. If 
we cannot, I do not think our legislation will be very effective. 

Senator Doveras. I want to thank you, sir. 

Senator Carrot. I thank the Senator for a very fine presentation. 

Senator Ervin. We will stand in recess until two-thirty. 
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Senator Dovenas. I want to thank the members of the committee 
for their kindness and courtesy. 

(Whereupon, at 1:15 p.m., the committee recessed to reconvene at 
2:30 p.m., of the same day.) 

(The complete text of Senator Douglas’ statement is as follows :) 


STATEMENT OF SENATOR PAUL H. DOUGLAS IN Support or §. 810, THE CIVIL 
RicgHuts Act or 1959 


Mr. Chairman, I appear today in support of 8S. 810, a bill to give effect to the 
constitutional right of American children under the 14th amendment to equal 
opportunity in desegregated schooling, and to help provide for every American 
the equal protection of the laws, regardless of race, color, religion or national 
origin. 

Sixteen other Senators, from both parties, have joined me in sponsoring this 
measure. They include, in addition to the distinguished chairman of this sub- 
committee, Senator Hennings, the following: Senator Humphrey, Senator Case 
of New Jersey, Senator Morse, Senator Javits, Senator Clark, Senator Neu- 
perger, Senator McNamara, Senator Allott, Senator Proxmire, Senator Pastore, 
Senator Beall, Senator Carroll, Senator Hart, Senator McCarthy, and Senator 
Dodd. 

Thirteen Members of the House of Representatives, including the able chair- 
man of the House Judiciary Committee, Mr. Celler, have introduced companion 
or closely related bills. 

I believe I can speak for all these sponsors when I say this bill, 8S. 810, seeks 
in a reasonable, constructive and effective way to meet the most serious challenge 
to constitutional rights in American life today—the denial of equal opportunity 
in public education because of race. 

We hope your committee will agree, after its study, that legislation to give 
effect to the guarantees of equal protection of the laws most urgently needed. 


FOURTEENTH AMENDMENT IS BASIS OF ACTION 


These rights are rooted, as we know, in the 14th amendment. This historic 
section of our charter of freedom was born out of the agony and sacrifice of a 
herodie struggle. It proclaimed that all who were born or naturalized in our 
country were citizens both of the United States and of the State in which they 
lived. Former slaves and their descendants, with others, were thus made full- 
fledged citizens, with full civil rights. States were enjoined from denying to 
any persons within their jurisdiction the equal protection of the laws. And 
Congress was expressly authorized to enforce the amendment by appropriate 
legislation. 

These protections against the denial of equal justice are therefore an integral 
part of the Constitution, which all public officials have sworn to uphold and 
which the Constitution itself, in article VI, declares to be the “Supreme Law 
of the Land.” 

It was these rights, established in the 14th amendment, which the Supreme 
Court in 1954 clarified and applied in its ruling that racial segregation in public 
education is inherently unequal, is a denial of equal protection of the laws and 
violates the Constitution. The Court's decree in 1955 to give effect to this ruling 
allowed some latitude in the period of time and in the means employed to make 
the transition to desegregated schooling, but provided that the actions in this 
direction be undertaken in good faith and “with all deliberate speed.” 

Since the promises of the 14th amendment and of the Court’s clear interpreta- 
tion of it are still only a mirage for millions of our children, we have introduced 
§. 810 to help give substance to hope, to make real for every citizen the American 
dream of equal justice. 

By this bill the Congress and the executive branch may at long last be ranged 
alongside the Supreme Court in accepting the legal and moral responsibility for 
upholding these constitutional rights. 

We may thus clearly demonstrate that we do not intend to leave it to the 
courts alone to discharge our duties under the Constitution. 

And by providing Government with the tools of technical, financial, and legal 
assistance, we shall no longer leave the sole burden of initiating the moves to 
sustain the constitutional right to desegregated education upon the shoulders 
of relatively poor and weak and increasingly hard-pressed individuals, in the 
face of hostile threats and seemingly implacable local resistance. 
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APPROACH IS REASONABLE AND AFFIRMATIVE, NOT PUNITIVE 


Further recognizing the deep roots of a contrary custom and practice, this pjj 
proposes that the transition to compliance with the law be assisted in a reagop. 
able, conciliatory, and affirmative manner, and with a maximum of cooperation 
und agreement between Federal and local governments. It emphasizes asggigt. 
ance and prevention, not penalties and restrictions. There is no criminal sectiop 
in it. 

It is a measure under which persons of good will, in government and out, cap 
work together to resolve a controversy that for many years has produced bitter. 
ness and despair. It is a means of enhancing our strength and dignity here gt 
home and our honor and prestige throughout the world. 


ADMINISTRATION RETREAT DIMS HOPES FOR EFFECTIVE BILL 


The need for this legislation is clearly so urgent, the reasons for its protections 
so compelling, and the support for its basic principles so widespread, that the 
prospects for its enactment should be bright. 

Unfortunately, Mr. Chairman, the positions announced by certain leaders jy 
the Congress and executive departments have seriously chilled these hopes, 
While our able majority leader has proposed measures which may make a help- 
ful approach to some other rights, it is doubtful if his bill would make any 
perceptible progress in meeting the desegregation problem. ; 

The administration has likewise offered some worthwhile aids to securing 
other rights. But after having endorsed the principle of governmental legaj 
assistance in equal protection cases in 1957, the administration has now aban- 
doned that proposal—which has come to be known as part I1IJ—and sponsored 
much weaker measures. They would virtually leave the desegregation issue to 
the courts and the courage of individual plaintiffs. I also recall to you that 
part III was included in the bill twice passed by the House, 279 to 126 in 1956 
and 286 to 126 in 1957. 

If the majority leader on this issue has come forward an inch, and I am not 
sure that he has, the administration has surely retreated a mile. 

The bipartisan sponsors of S. 810 will nevertheless seek to demonstrate to this 
committee and the Congress and the country that it is not enough to take any such 
neutral approach. 


Nullification by neutrality can have just as tragic consequences as any other 
kind. 





I. URGENT NEED FOR LEGISLATION 


(a) Progress in desegregration 


In the 5 years since the decision by the Supreme Court in the Brown case ban- 
ning racial segregation in public schools, some progress has, of course, been 
made. 

In its latest tabulation the Southern Education Reporting Service, of Nash- 
ville, Tenn., reports that in the 17 southern and border States and District of 
Columbia about 437,000 Negro pupils (almost three-fourths of whom are in 
Missouri, Maryland, and the District of Columbia) out of almost 3 million are 
in districts where some desegregation has been at least started in elementary 
or high schools. But only 148,500 of these are reported to be attending mixed 
schools. 

From large communities like Louisville, Ky., Baltimore, Md., and the District 
of Columbia to small towns in Texas, many have sought to live up to their con- 
stitutional obligations and have helped the transition to desegregation to be 
accomplished with good will, and without delay or disruption. Where State 
authorities have assisted, there has generally been no conflict or continuing 
tension. 

The most dramatic recent advance, as we all recognize, has recently occurred 
in Virginia where seven public schools in Norfolk and Arlington opened on & 
desegregated basis early in February, followed by three more schools in Alex- 
andria and one in Warren County, where the white pupils, however, stayed 
away. Under the pressure of court decrees, massive resistance was finally ended 
in those Virginia communities. The orderliness and dignity of the transition 
were naturally gratifying. But the number of Negro children thus admitted is 
not large—17 in Norfolk, 9 in Alexandria, 4 in Arlington, and 21 in Warren 
County (with no white pupils). 
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At the college level the advance has been somewhat more rapid. As of last 
fall, 114 of 202 formerly all-white public colleges in 13 of the 17 States were 
willing to accept Negroes. A little more than 2,000 Negro students are reported 
to be enrolled in these schools. 


(b) Ten million children in districts where no move to desegregate has been made 

But in well over two-thirds of the 2,900 biracial school districts in these 
States, there has been no progress. 

Nearly 10 million schoolchildren, Negro and white, are in the 2,100 districts 
where no start toward desegregation has been made. 

In six States—Alabama, Florida, Georgia, Louisiana, Mississippi, and South 
Carolina—there is no desegregation (except for some State colleges in Louisi- 
ana). And the advances in North Carolina, Tennessee, and Virginia have been 
yery small indeed. 

Mr. Chairman, I request that summaries from the Southern School News, which 
Iam submitting, on the status of segregation and desegregation be printed in the 
nearing record for the fuller information of members. 

(c) Segregation in some northern areas also 

In some areas of the North also, segregation is carried out in practice, although 
our school laws are generally in line with the Constitution. While I have not 
found any systematic study of developments in the northern States, the sum- 
mary article done by Dr. Benjamin Fine for the New York Times in August 1957, 
under the headline “North Moves To Eliminate Color Line in Its Schools” at least 
illustrates my point that the problem is national, not sectional, in scope. We 
in the North acknowledge our own inadequacies and failures and find in them 
added reasons for authorizing the Federal executive departments to act. 

Mr. Chairman, I also request that Dr. Fine’s article on the situation in North- 
ern States be printed in the hearing record. 

The bare figures of over 10 million Negro and white schoolchildren still denied 
the opportunity to attend desegregated schools, however, do not begin to tell 
the whole story. There are many resulting losses. 

(d) Psychological damage 


The false sense of superiority in white schoolchildren as well as the false sense 
of inferiority in Negroes, which are fostered by segregated public schools, place 
a great strain on human relations in our country. They tend to undermine the 
basic tenets of our democracy and of our religious teachings—the worth and 
dignity of every person, the equality of each before the law, regardless of race, 
creed, or national origin. 

That wise southern leader, Mr. Marion Wright, reminds us, “Such assumptions 
of superiority have through the centuries produced not only the short, sharp 


agony of war, but the prolonged and subtle and refined torment of spirit which 
follows discrimination.” 


(e) Deliberate nullification of Constitution 


Another tragic development has been the welter of State and local laws, resolu- 
tions, ordinances, and administrative actions designed to thwart the Supreme 
Court’s decisions. The Southern Education Reporting Service last fall reported 
that about 200 measures to prevent or control desegregation had been passed since 
May 17, 1954, in 11 States. 

An illustrative list of these State and local actions in education and other fields 
was gathered by Mr. J. Francis Polhaus, formerly with the Department of 
Justice and now counsel to the Washington Chapter of the NAACP, a year ago, 
and he has supplemented it more recently. I ask that his study and the more 
recent supplement be inserted in the hearing record at this point to show the 
true nature of the situation. 

Included among these State laws are nullification statutes, pupil placement 
schemes, provisions to close or withdraw all State funds from any school which 
is desegregated, support for a private school system if necessary, criminal penal- 
ties for spending tax moneys on desegregated schools, loss of retirement benefits 
for failure by State officials to enforce State laws requiring segregation, power 
to suspend compulsory attendance laws, and interposition statutes. 


(f) Losses from school closings 


The direct and immediate losses from the school closings under State laws 
were estimated at more than 1 million student days by Secretary Flemming last 
December 1, and they mounted still higher before the reopenings in February 
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brought this futile sacrifice of children’s education to an end in Virginia. But 
the possible long-run damage to our public education system and to the childre 
who depend upon it for their training and start along the road of life ig tara. 
culable. : 

I believe the hearing record should include the Secretary’s report on these 
grave losses, and I ask that it be printed. ; 
(9g) Antibarratry laws make private suits more difficult 

I remind you also that so-called antibarratry laws have been passed in six 
States—Arkansas, Georgia, Mississippi, South Carolina, Tennessee, and Virginia 
These laws, under the guise of preventing the incitement of vexatious litiga- 
tion, make it a penal offense for anyone to offer financial or legal assistance for 
court actions to interested parties suing to protect their constitutional rights 
Thus do some States seek to close the doors of the courts to persons who be. 
cause of lack of funds or legal counsel from some organization like the NAACP 
could not alone file suits to secure their constitutional rights. : 

The Supreme Court has sought to indicate in its opinion in the Cooper y 
Aaron case (358 U.S. 1) that many of these various efforts at evasion will fail, 
The Court said: ; 

“In short, the constitutional rights of children not to be discriminated against 
m school admission on grounds of race or color declared by this Court in the 
Brown case can neither be nullified openly and directly by State legislators or 
State executive or judicial officers, nor nullified indirectly by them through 
evasive schemes for segregation whether attempted ‘ingeniously or ingenuously,’ 
(Smith v. Texas, 311 U.S. 128, 182.)” 

This opinion is such a lucid restatement of the Court’s interpretation of the 
Constitution on this issue that I request that the full text of the unanimons 
opinion be printed as a supplement or appendix to my statement. 

So, while many of these deliberate acts to nullify the Constitution will fail, 
just as the bulwarks of “massive resistance” in Virginia crumbled before the 
decisions of her own highest court as well as the Federal courts, it will take 
almost endless litigation and untold expense. With the full array of State 
power and legal talent—financed in part by the tax moneys of those deprived 
of their rights—lined up against the poor and weak individuals who seek to 
assert their constitutional rights, the contest is a most uneven one. And if 
the antibarratry laws bar all outside help, and Congress does not authorize 
the Federal Government to come to the rescue, there will in many cases be no 
contest at all. Only continuing denials of equal justice, protected by the full 
mobilization of the State’s legal resources. 


(kh) Threats to other freedoms 


Beyond the formal acts of State legislative bodies and of public officials seek- 
ing to obstruct the Court’s decisions, there have been other tragic efforts to 
intimidate and repress those who would assert their rights and also the friends 
and sympathizers who want the law of the land to be observed in their commu- 
nities. The eloquent appeal of the 300 Atlanta clergymen last November summa- 
rized these unfortunate developments as follows: 

“It is clearer now than ever before that, at all costs, freedom of speech must 
be preserved. During the year which has passed, it has not become easier to 
speak the truth concerning our situation. There are still forces which seek 
to deny freedom of thought and of expression to all who do not insist upon 
maintaining a rigid pattern of segregation. Economic reprisals, social ostracism, 
and even physical violence are constant threats to those who do not conform. 
Such threats strike at the very heart of democracy, As we insist upon the 
right of honest conviction—whether right or wrong—to be heard, we would pay 
tribute to the courageous individuals and groups in various walks of life who 
have insisted that our problem must be faced in a spirit of realism, of sanity, 
and of good will.” 


(i) Violence and disorder 

Another harvest from the seeds of nullification and obstruction has been vio- 
lence and disorder. I shall not dwell upon the mob actions at Little Rock and 
elsewhere, the bombings at Clinton, Tenn., and elsewhere, the manifestations of 
religious as well as racial discrimination. 


I believe every thoughtful citizen deplores them. From deploring to effec- 


tive preventive action, however, is a step which I believe the country looks to 
Congress and the executive departments to take. 
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(j) Damage to U.S. world leadership for freedom 


We know from many responsible observers abroad that these incidents and 
our failures to allow our Negro and Spanish-speaking citizens to enjoy the full 
measure Of their rights have done enormous damage to our country’s standing 
in the eyes of other peoples. Congress cannot safely ignore this issue of deseg- 
regation if it would preserve our leadership as a free and democratic Nation 
jp a world which is one-third Communist and two-third colored. 


(k) Protectors of segregation counterattack 


Some regional and national leaders have called for a moratorium on action 
for desegregation. The breakthrough in Virginia is cited as symptomatic of a 
general change in trend. Time and quiet, it is alleged, will aid an orderly 
transition. 

I see no evidence to warrant any such conclusion. The slowing of the move 
toward desegregation was noted in the January 1959 issue of Southern School 
News with the headline: “Segregation-Desegregation No Nearer Solution at 
Year’s End.” In Virginia itself a 40-member commission of the general assembly 
has been appointed to plan new antidesegregation moves. 

The “time and quiet” are indeed being industriously employed by the protectors 
of segregation to carry their message to the country in a counteroffensive. 
Marion Wright has said, “They now seek to subvert the opinion of North, East, 
and West to the segregationist view. . . . The movement to convert you is well 
fnanced and well organized.” And Miss Helen Fuller, herself a southerner by 
birth and education, has documented the conclusion in her article, “The Segrega- 
tionists Go North” in the New Republic for January 26, 1959. In it she reports: 

“A second battle of Gettysburg is about to begin—this one to be fought with 
the techniques of psychological warfare, aimed at the public outside the South, 
the Congress, and conservative leaders in both major political parties. Object: 
To win sympathy for the segregationist view behind the enemy lines, support 
for curbing the powers of the Supreme Court by law, and agreement to nullify 
the new reconstruction of 1954 as the compromise of 1877 nullified reconstruction 
before. 

“At all costs the massive resisters must prevent reenforcements from reaching 
the judiciary, which stands today as the lone leader in the new reconstruction. 
Congress, in effect, has remained neutral. And it is imperative for those who 
defy the Court to keep it that way.” 


(l) Oongressional and Executive inaction cannot be justified 


Now, nearly 5 years after the Court’s decision, in the face of the new offensive 
by those who would nullify or reverse it, I believe Congress and the Executive 
can no longer shirk their responsibilities to uphold the Constitution and bring 
its protections to millions of our people who do not yet enjoy them. 

From their recent testimony before the House committee, as well as the thinness 
of their proposals, I get an uncomfortable feeling that the Attorney General and 
the Secretary of HEW are so anxious not to roil the feelings of any who by 
State law and hallowed custom are depriving citizens of their rights to equal 
protection in our schools, that these national leaders are willing to let the Court 
take all the heat. 

In my Opinion there is no possible justification for such abdication. 

The President, his Cabinet, and the Congress, by our failure to retain part III 
in the Civil Rights Act of 1957, all have too long delayed to carry out their 
duties to secure for our schoolchildren their rights to equal educational oppor- 
tunity. Had we acted sooner, had we retained part III in the civil rights bill of 
1%7—and the Senate bears the main responsibility for its deletion—had we 
given the legal and moral support of Congress to the Supreme Court’s rulings 
under the 14th amendment, had the President exercised the national leadership 
that is his, we might have averted the tragic events in Little Rock and elsewhere. 

In his deeply moving report on “Little Rock From the Inside’”’ in Look maga- 
tine for March 17 that noble public servant, Brooks Hays, after relating, among 
others, the failure of the Federal Government to lend a helping hand in the court 
proceedings, writes the words which should be a mandate for us all: “I know that 
the moral and intellectual resources of our Nation must be directed to avoid a 
recurrence.” 

In the light of all these developments, the time for practical and constructive 
legislation and executive action to deal with desegregation is now. 
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II. S. 810 IS A CONSTRUCTIVE APPROACH TO DESEGREGATION 


The legislation which 17 Members of the Senate have cosponsored, §. 810, ig 
-arefully designed to make a reasonable, cooperative, conciliatory, and constrye. 
tive approach to this urgent problem. 

It proposes three main actions: 

First, to declare and accept Federal legal and moral responsibility for imple. 
menting the constitutional requirement of desegregation. The country is entitled 
to know whether Congress and the executive departments are for the Constitutiog 
or for its nullification ; for open public schools or closed ones ; for backing up the 
Court or allowing defiance to block it. S. 810 would give a clear answer, 

Second, to provide vitally needed Federal technical and financial assistang 
and Federal leadership to States and local communities whose schools are gtjjj 
segregated. Under existing law the Federal Government aids areas with edp. 
cational problems due to nearby military establishments or new defense plants 
Areas with serious problems of compliance with the law arising out of the 
Federal Supreme Court decisions on desegregation seem to us no less deserving 
of help. The comment of the Clinton, Tenn., school board member to the Ciyj 
Rights Commission is apt: “We don’t ask a reward for obeying the law, but if 
any Federal agency forces us into such an intolerable situation, then we think 
we have a right to obtain help from the Federal Government.” 

S. 810 places a primary emphasis upon these affirmative aids. They include 
the gathering and distribution of helpful data and surveys, the holding of ¢op. 
ferences, the establishment of advisory councils, and the provision of specialists’ 
services, with authorized appropriations up to $2.5 million per year for 5 years, 

It likewise authorizes grants to State and local governmental units to meet 
the costs of additional measures required by desegregation while at the same 
time assisting in the maintenance of existing educational standards, including 
grants for employment of additional teachers, inservice or short-course teacher 
training, construction or enlargement of school facilities, and replacement of 
withdrawn State funds. Appropriations of not more than $40 million a year for 
5 years are authorized in this connection. 

By an extended procedure requiring local consultation and participation which 
I shall outline later, the Secretary of Health, Education, and Welfare is also 
authorized to propose desegregation plans. 

These authorized assistance provisions in S. 810 can only operate if the local 
community agrees and requests aid, and the desegregation plan sections can only 
be effective, short of lengthy court proceedings, if the local community accepts 
them. 

Third, to provide Federal legal assistance in securing equal protection of the 
laws, especially where private parties are unable to vindicate the constitutional 
rights of our schoolchildren and of others. This is the so-called part III pria- 
ciple, the authorization to the Attorney General to file civil suits to prevent 
denials of equal protection because of race, color, religion, or national origin. 
Why injunction provision (part IIT) is needed 

Since this third man approach of S. 810 seems to stir up the greatest oppo- 
sition and has regrettably been deserted by the administration, let me analyze it 
a little more fully. 

The injunctive procedure authorized is basically the same as the procedure 
under which the widely praised progress is being made in Virginia, except that 
under carefully specified cunditions the Attorney General may file the suit. 

Why is it necessary that the Attorney General be empowered to initiate these 
procedures which can now be initiated only by individuals? ‘This is necessary 
because without it the weakest, the poorest, and those most subject to intimida- 
tion or coercion are required to fight their case with their own resources against 
all the legal talent, power, legislation, and economic resources which a State 
opposed to desegregation can throw into the breach. 

Because of the antibarratry laws, the anti-NAACP laws, school placement laws 
and the multitude of other barriers thrown up to resist the law of the land, the 
scales of justice can only be evenly balanced if these legal and economic burdens 
of enforcement are borne in part by the Federal Government, whose duty it is 
to enforce the law of the land. 

To require—as is now the case—that this burden be placed solely on the backs 
of the fathers and mothers of Negro children in areas which are overwhelmingly 
hostile to them is to apply that concept of justice made famous by Anatole 
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France’s remark that the “law in its majestic equality forbids the rich as well 
as the poor to sleep under bridges, to beg in the streets, and to steal bread.” 

This injunction procedure is necessarily coupled with all the usual protec- 
tions of the exercise of the equity powers of the courts and subject to all of the 
normal appeals in the higher courts. 

If the Attorney General sought to move faster than the Supreme Court de- 
cisions provide, the Federal judge would deny or modify his request. Thus, 
there are adequate safeguards through the Federal district courts and judges— 
almost all of whom in southern areas are southern born—against any undue 
paste in the application for remedial preventive action from Washington. 


Many statutes authorize such reasonable, preventive actions 


This is certainly not an unusual method of securing compliance with the law. 
Unfair labor practices, national emergency strikes, antitrust law violations, 
wage and hour law infractions, defense production act violations and scores 
of others affecting both important personal and public rights—over 45 in all— 
are reached by similar actions under existing laws, and I ask that this list as 
compiled by the Library of Congress be printed as an appendix to my testimony. 

The voting rights bill of 1957 authorizes such actions. The procedure is now 
cmmonplace. It is not punitive as criminal prosecutions are. It seeks instead 
to deter law violations. 

In S. 810, moreover, we have somewhat restricted the authority of the At- 
torney General on the basis of the Senate criticisms of 1957. We require signed 
complaints of denials of constitutional rights, and a determination by the At- 
torney General that the aggrieved persons cannot sue for themselves, or a long 
preliminary procedure by the Secretary of Health, Education, and Welfare seek- 
ing a workable desegregation plan. 

For all these reasons the injunction provisions of S. 810 seem to its sponsors 
to afford an essential and effective, but yet moderate and reasonable, means of 
fostering compliance with the law. Under any careful analysis it must be clear 
that the attempts to label these provisions as extreme, or punitive, fall of 
their own weight. 

And since the other assistance features of the bill, on which I prefer to place 
my main emphasis, can only be effective with the consent and cooperation of 
the local areas, the reasonableness of the proposals of S. 810 should be apparent. 
Taken together, these three main approaches should offer a basis on which 
Federal and local governments and men of good will from all groups can go 
forward together. 

III. SUMMARY OF PROVISIONS OF S. 810 


Mr. Chairman, to save the committee’s time, I ask that the summary of all 


the bill’s provisions which I presented on introducing the bill be printed in the 
hearing record at this point. 


Desegregation plan provisions require extensive local participation 


Some friendly criticism of S. 810 has asserted that the proposed desegregation 
plan provisions of title IV are too sweeping an intervention by Federal authority. 
In fact, I recall that the harsh word, “carpetbaggery” has even been applied. 
But again I believe that more careful analysis reveals the temperate character 
of these provisions as they seek to enlist a maximum of State and local co- 
operation. 

Title 1V of the bill which sets up this administrative action first requires HEW 
to make every effort to persuade the States and local districts to make a start 
toward eliminating segregation in public education, utilizing the aids and finan- 
cial assistance previously referred to. It thus first emphasizes the procedure of 
conciliation, but specifies that it shall be conciliation with the aim of bringing 
compliance with the Constitution. 

Secondly, in preparing such tentative plans the Secretary is required to “seek 
the advice and assistance of the public officials, private organizations, and private 
citizens in the area and of any * * * advisory council.” 

In the third place, the proposal specifies that such tentative plans “shall take 
into account the need of the particular area for time to make an orderly ad- 
justment and transition from segregated to desegregated schools.” 

In the fourth place, if the plan thus formulated meets with the approval of the 


locality and is adopted by it, a beginning can be made and the various other forms 
of assistance can be brought into play. 
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In the fifth place, however, if the tentative plan is not accepted, the Secreta, 
must set up a public hearing upon the plan and at this hearing the “local authori. 
ties, private organizations and private citizens shall be permitted to participate» 
Only after all of these steps have been taken is the Secretary authorized to pre 
pare and issue an approved plan for desegregation. The detailed requirements 
for local participation in our opinion make it clear that any characterization 
“carpetbaggery” is wholly unwarranted. 

But, finally, it is important to recall that these desegregation plans, if stil] 
resisted, cannot come into effect until the Attorney General files an injunction 
suit and the court, after listening to all of the evidence and hearing argument, 
issues its decree in line with the underlying decisions of the Supreme Court 
requiring all deliberate speed. The trial court’s determination is further subjeg 
to appeal and review right up to the Supreme Court. 

The bill thus seeks to use the assistance and advice of executive and adminis. 
trative agencies and the experience, recommendations, and criticisms of the 
local community in affirmatively formulating desegregation plans. In simila 
circumstances of bitter-end resistance under the present law, such plans have ty 
be developed solely by the courts in injunction suits brought by the aggrieyeg 
persons in behalf of their children. But the proposed plans under our bill won 
in no case have any legal effect until they had gone through the judicig 
processes of court hearings and decision, with full right of review. The proce 
dure is not unlike that now provided to secure compliance with NLRB fee. 
ommendations. 

The sponsors of S. 810 believe that these provisions should appeal to all fair. 
minded persons as reasonable and deliberate efforts to lend the Federal Goy. 
ernment’s affirmative assistance to the working out of a practicable transition 
to compliance with the 14th amendment. 

Even though the procedures short of court processes have no legally binding 
effect, they are gentle, helpful nudges in the right direction. 

They are, of course, directly contrary to the “leave it all to the courts” 
philosophy. 

IV. COMMENTS ON OTHER PROPOSALS 


The urgency of the school desegregation problem, as I have sought to outline 
it for this committee, is the compelling reason why in my opinion some effective 
legislation to deal with it should be given top priority in this Congress. 

The emphasis I have placed on the three main approaches of S. 810 must 
also make it clear that in my opinion measures which fall short of providing 
some such affirmative steps are inadequate. Judged against the background of 
our Nation’s needs, I believe the other principal proposals will be found wanting, 

I do not discuss the proposals to extend the life of the Civil Rights Commis. 
Sion, to give new protections against bombing outrages, to aid the examination 
of voting records, and to give a statutory basis to the President’s Committee 
on Government Contracts. The objectives of all these bills are worthy. Ap- 
proval of the best-worked-out versions of each would make some contribution to 
progress in the civil rights field. 

But they do not deal affirmatively with the primary desegregation issue. And 
I, therefore, hope this committee and Congress will resist any temptation or sug- 
gestion that enactment of these measures would provide an excuse for doing 
nothing on the school situation. 

“Conciliation,” S. 499 

Title I of S. 499, introduced by the majority leader, Senator Johnson, and 
providing for a Community Relations Service, is apparently designed to move 
into this field. But the “conciliation” service it authorizes would come into 
play only when there is a disruption or threatened disruption of “peaceful rela- 
tions among the citizens” of the community. The aim or object of the concilia- 
tion is not specified and probably would be construed, I believe, to be no more 
than the restoration of “peaceful relations.” On what terms, whether in com- 
pliance with the Constitution, whether with desegregation begun in good faith, 
is not indicated. 

The Supreme Court has recently reminded us that the public peace, desirable 
as it is, does not take precedence over constitutional rights: 

“The constitutional rights of respondents are not to be sacrificed or yielded 
to the violence and disorder which have followed upon the actions of the Gover- 
nor and legislature. As this Court said some 41 years ego in a unanimous opin- 
ion in a case involving another aspect of racial segregation: ‘It is urged that this 
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roposed segregation will promote the public peace by preventing race conflicts. 

pesirable as this is, and important as is the preservation of the public peace, 
this aim cannot be accomplished by laws or ordinances which deny rights created 
or protected by the Federal Constitution’ (Buchanan v. W arley, 245 USS. 60, 81). 
Thus law and order are not here to be preserved by depriving the Negro children 
of their constitutional rights” (Aaron v. Cooper, 358 U.S. 1, 16). ant 2 

Unless it is made explicit and clear, therefore, that the conciliation is directed 
to restoring peaceful relations in accordance with the law of the land, some per- 
gons reasonably fear that this proposal of 8. 499 may set back the progress of 
desegregation. ; 

One thoughtful observer has remarked in this connection, “You can’t conciliate 
aright.” And Representative William A. Dawson, a veteran in the struggle for 
human rights, in opposing this provision when he appeared before the House 
committee recently, stated : 

“When the courts have determined a constitutional issue, it is no longer a 
proper issue for ‘conciliation.’ Such an approach simply envisages ‘conciliating’ 
away the guarantees of the Constitution.” (House Judiciary Subcommittee hear- 
ings, p. 65). 

In fairness to Senator Johnson, I believe I should add that several weeks after 
introducing S. 499, he was reported to have stated in a radio broadcast that the 
goal of the conciliation under his bill should be agreements that would “be con- 
sistent with the requirements of the law.” 

Would it not help to remove the serious doubts I have mentioned, then, to 
have this intention—or some stronger wording of the objective of protecting 
constitutional rights—spelled out in the bill? The necessity of such a change is 
even more apparent when the rather vague sentence in the preamble about “the 
use of force in any manner” is noted (p. 2, lines 4-7). If the word “force” is 
there used as loosely as in some press reports, it would even apply to court 
decrees. Surely Congress will not endorse a finding that thus downgrades the 
great contribution the courts have made in recent years to the achievement of 
equal justice. 

Even with all these doubts cleared up, I suggest to the committee that title I 
of S. 499 does nothing that is not much better and more comprehensively done 
in titles II, III, and IV of S. 810. 

Obstructing justice, S. 955 


The only administration bill before this committee which bears upon the crucial 
desegregation problem is S. 955, which makes it a criminal offense to use force 
or threats to interfere with court orders in school cases. 

It is certainly desirable to discourage such forceful obstruction and mob 
action, and perhaps 8S. 955 would help. But it deals only with interference by 
force or threats, not with orderly, decorous defiance of the court. It applies only 
to such use of force in situations where there are court orders, not to situa- 
tions where mob leaders are acting against school authorities and children 
voluntarily desegregating. And it proposes only criminal punishments, which in 
the debate on the voting rights bill of 1957 the administration claimed were an 
inadequate remedy. 

The limited character of the relief afforded by S. 955 must, therefore, be 
apparent. I ask the committee again to compare it with section 602 of our bill, 
§. 810, which authorizes injunction suits by the Attorney General to prevent 
not only the obstruction of court orders in such cases, but also the hindering of 
Federal, State, or local officials from according equal protection of the laws. 
The arguments in favor of the civil remedies in 1957 would seem to apply with 


equal weight to support the proposals of S. 810 as both more reasonable and 
more effective. 


Technical assistance (S. 958) and schools for children of military personnel 
(S. 959) 

Two other administration bills, S. 958 and S. 959, also relate to the school 
situation by providing for technical assistance with school desegregation and 
for the operation of schools for the children of military personnel where local 
public schools are closed. 

Although these bills were unfortunately introduced separately in the Senate 
and referred to another commitee, I shall comment briefly upon them since they 
deal in part with the subject matter of our bill, S. 810, which is before you. 

Iam gratified that the principle of technical assistance with desegregation 
ind a declaration of support for the Supreme Court’s decision have been endorsed 
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by the administration. I hope they will work with the sponsors of §. 810 j 
pressing for some such affirmative action as a part of the civil rights bill of 1959 

Frankness compels me to point out, however, that 8. 958 is a very bobtailed 
version of titles I, II, and III of 8S. 810. The findings give a rather limiteq— 
though clearly desirable—backing to the Court’s decision, merely reciting that 
“the Constitution as interpreted by the Supreme Court of the United States j 
the supreme law of the land.” Would not the persuasive and educative force * 
the findings be greater if they were based upon an evident belief in the yn 
rightness of the Court’s decision as well as upon legality? 

The technical assistance provisions are much more limited in scope and in the 
amount of aid to be granted than the parallel titles of S. 810. They do not jp. 
clude the establishment of advisory councils at various levels, the employment 
of additional teachers, inservice or short-term teacher training, the construction 
or enlargement of school facilities, and the replacement of withdrawn State 
school funds. And no mention is made of the objective expressly set forth in 
S. 810 that the desegregation be assisted without lowering existing educational 
standards. 

As Secretary Flemming also made crystal clear before the House Judiciary 
Committee last week, moreover, this aid can be given to a local community only 
if (a) there is an approved State plan, (bv) the State has granted local option 
to local school boards to request aid, or (c) the State has consented to the Spe 
cific local application for aid (House hearings, pp. 276, 277). 

It is thus clear that, however willing the local community may be to comp! 
with the law, if the State objects, the locality cannot avail itself of the technica] 
aid provisions of 8. 958. In the light of the continued and determined resistance 
to the Court’s desegregation decision at the State level in many States, the lim. 
ited application of the bill is again apparent. The relation of all this to Little 
Rock, Atlanta, and New Orleans is obvious. This is a bad step backward. 

The shock of school closings and the resulting losses were great enough to en- 
list considerable sympathy for S. 959. Secretary Flemming has suggested that 
if the 6 States with school-closing laws were to apply them in all possible de. 
segregation situations, some 70,000 children of military personnel would be jn- 
volved. 

Again the objective seems desirable. But is it enough to care for these, and 
to turn our backs on the rights of most of the balance of the 10 million pupils 
still in segregated public schools? Is this and the restricted aid of S. 958 an 
adequate answer to their needs? 


10ral 


The retreat from part III 


It is primarily because of the omission of part ITI, the authorization of injune. 
tion suits by the Attorney General to end denials of equal protection, however, 
that I find the administration proposals so disappointing and inadequate. 

The one Government procedure which might ultimately be most effective, 
and which is utilized to deter and prevent violations in nearly half a hundred 
other statutes, is thus thrown away. 

The means by which the Federal Government could share some of the heavy 
burdens of litigation with the individual plaintiffs who now carry the load 
are rejected. 

Neutrality in the face of the strongest defiance of the Court and the roughest 
denials of human rights seems to be the order of the day. 

While the Attorney General cites the recent events in Virginia to justify this 
retreat from a proposal endorsed by the administration 2 years ago, those very 
events demonstrate the validity of an opposite conclusion, namely, that carefully 
prepared and well-argued injunction suits, subject to all the appeals and review 
of higher courts, were finally the means by which the school doors were opened. 
Since when did the making of a start become an excuse for ordering a halt to 
the very procedures that accounted for the start? 

But we are told by Attorney General Rogers that such intervention by the 
Federal Government may “infuriate” the people in the States and localities. 
But this argument merely puts a premium on tantrums. The Court has rightly 
pointed out that these are not a sufficient reason to sacrifice constitutional 
rights. Neither are they a sufficient reason for Congress to withhold its backing 
for the protection of those rights. Congress and the Department of Justice 
should be willing to take some of the heat, along with the Court, which, in my 
opinion, has for too long been left to take it all. 

Virginia with dignity finally complied with the Court’s orders, even though 
the Attorney General gave no assistance, and the ire of the resisters were accord- 
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ingly concentrated on the Court and not on him. As Brooks Hays, reports it, 
however, @ similar refusal of aid by the Justice Department was probably one 
of the factors that led to the breakdown of law and order in Arkansas. The 
jesson to be learned from our failures as well as our successes, therefore, is 
that the preventive actions in court cases, with the backing or by the initiation 
of the Federal Government, can be a most effective approach to this crucial 
problem. ‘ 

Attorney General Rogers finally conceded before the House Judiciary Com- 
mittee, “You can make out the strongest case for additional authority on the 
part of the Federal Government in the areas where, as you suggest, the persons 
involved are in fear if they bring the action themselves.” This is precisely 
the kind of situation where suits by the Attorney General would be permitted 
under section 601 of our bills. 

I earnestly hope the administration will review this unfortunate decision to 
retreat from part III and reverse it, adding some such provisions as title VI of 
g 810, or S. 456, to the proposals for which they will work. Whether it does 
or not, I hope this committee will recognize the compelling logic for such a 
provision. 

In conclusion, Mr. Chairman, I would just recall that millions of our citi- 
gus are today denied their rights to equality of opportunity in education, and 
the resistance to their just claims poses a serious threa to law and order. 

But the Constitution gives a promise of equal justice to the American people. 

The Supreme Court has stated what that promise means in the field of public 
education. 

The major political parties—with varying degrees of platform definiteness— 
have given assurances to the American people that they will carry out that 
promise. 

Religious leaders of all faiths have endorsed the fulfillment of the promise. 

America’s position in the world struggle for freedom and against tyranny 
makes it wise and expedient to redeem the promise. 

And we all know in our hearts—and all men of good will know—that the 
promise is right. 

I therefore urge your committee, Mr. Chairman, to recommend to the Senate 
ameasure to carry out the promise of equal justice—a measure that is reason- 
able, constructive, conciliatory and effective. We who sponsor S. 810 deeply 
believe it conforms to those requirements. 


(The statement of Senator Humphrey referred to by Senator 
Douglas is as follows:) 


STATEMENT OF SeNATOR Huserr H. HUMPHREY, PREPARED FOR DELIVERY ON 
FLOOR OF THE SENATE 


Mr. President, I rise to wish Godspeed to Chairman Hennings and the Senate 
Subcommittee on Constitutional Rights in its hearings on civil rights legisla- 
tion which commenced this morning. I am confident that the distinguished 
members of that subcommittee will work effectively and tirelessly to bring to 
the floor of this body a bill that will carry out the Supreme Court’s desegre- 
gation decisions and will make every American a first-class citizen in law 
and in his daily life. 

I also desire to commend Chairman Celler and his subcommittee of the House 
Judiciary Committee, which has been holding hearings on civil rights legisla- 
tion since March 4. I am confident that the distinguished members of that 
subcommittee, like their counterparts in this body, will do all in their power 
to have Congress enact legislation that will carry out the Supreme Court’s de- 
segregation decisions and will make every American a first-class citizen in 
law and in his daily life. 

Mr. President, legislation to do exactly that—with sympathy, understanding 
and firmness and due deliberate speed—has been introduced in both the Senate 
and the House and I am hopeful that both of these subcommittees will report 
favorably upon the Douglas-Javits-Celler bill (S. 810 in this body and H.R. 
347 in the House) of which I have the privilege to be 1 of the 17 Senate co- 
sponsors. The enactment of such a bill is 4 years overdue. We owe it to 
ourselves, to the Senate and the Congress as an institution, to act this year. 
Fnactment of this bill would be a national declaration of our faith in human 
uality and human dignity and an international Ceclaration that our great 
Nation, the leader of the free world, is able to mobilize the processes of de- 
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mocracy to make a living daily reality of that faith in human equality ang 
human dignity. | 

When the distinguished senior Senator from Illinois introduced the Douglas. 
Javits-Celler bill on January 29, 1959, I arose, as the first cosponsor of his bil] 
and as his partner in this as in other civil rights endeavors, to congratulat 
Senator Douglas upon the farsighted bill he was introducing. For Senator 
Douglas’ bill is a model of thoughtful and careful work in an area where emotion 
alone is not enough but has too long been the order of the day. I said then, and 
I repeat now, that “The provisions of the bill are to encourage cooperation to 
facilitate cooperation, to seek the ordinary methods of cooperation at the local 
level and to ask the Federal Government to take some initiative 
this, but to do so only in the light of local conditions and in coo 
local officials, taking into account the time factor * * *” 

Yes, Senator Douglas’ bill is, indeed, a bill for cooperation between State and 
Federal Governments to do a job that neither can properly do alone, [| hope 
that the Members of this body from all sections of the country will view this 
bill as a means of bringing about Federal-State cooperation and as a move to. 
ward cementing our great Nation, not dividing it. 

The Douglas-Javits-Celler bill is a moderate measure carefully designed to 
facilitate desegregation without at the same time putting additional obstacles 
or irritants in the way of those States and communities whose laws and whose 
customs must now undergo such far-reaching changes. I repeat, this ig 
moderate measure that does not go one inch beyond the necessities of the hour— 
beyond what is absolutely required to carry out the law of the land as declared 
by the U.S. Supreme Court. 

Let us take a quick look at exactly what the Douglas-Javits-Celler bill does, 

Title I of the bill contains findings supporting the Supreme Court’s desegrega- 
tion decisions as expressing “the moral ideals of the Nation” and pledges the 
Congress to carry out those decisions “by all due and reasonable means.” This 
title will make it clear to the Nation and to the world that Congress stands 
foursquare behind the Supreme Court’s desegregation decisions and accepts 
full responsibility for seeing that those decisions are carried out everywhere 
in the Nation. 

Can anyone say that a congressional declaration of support for the Supreme 
Court’s decisions is not a moderate proposal? 

Title II authorizes the Secretary of Health, Education, and Welfare to render 
technical assistance to State and local governments in bringing about desegrega- 
tion of the public school systems; among other things the Secretary is authorized 
to make and distribute surveys of desegregation progress and of successful 
case histories, to arrange conferences, to appoint advisory councils, to compile 
and distribute all types of information and generally to be a helpmate to those 
State and local officials who are faced with the difficult task of changing a 
segregated public school system over into a unified one. 

Can anyone suggest that such helpful and cooperative technical assistance is 
not a moderate proposal? 

Title III authorizes the Secretary to make grants to State and local govern- 
ments for additional school facilities, additional teachers, teacher training 
and all the other things that will help ease the transition from a segregated to 
a desegregated public school system in America. 

Can anyone say that such financial assistance is not a moderate proposal? 

Title IV provides that the Secretary shall make every effort, through the use 
of technical assistance and grants in aid, to persuade States and local govern- 
mental units to carry on a program of desegregation in accordance with the law 
of the land and authorize him, where these methods fail, to accept responsibility 
for initiating the development of desegregation plans with the fullest possible 
local consultation and participation. 

Can anyone say that these efforts at persuasion and at seeking local coopera- 
tion in working out desegregation plans do not constitute a moderate proposal? 

Title V anthorizes the Attorney General to institute legal action to obtain com- 
pliance with desegregation plans worked out under title IV, but only when the 
Secretary certifies that all efforts to secure compliance by persuasion and tech- 
nieal and financial assistance have failed. 

Can anvone say that this is not a moderate proposal? 

Titles VI and VIT authorize the Attorney General to bring injunction actions 
against those denving equal protection of the laws to anyone becanse of their 
race, color, religion or national origin when there is a signed comnlaint and 
when the aggrieved person is unable to seek effective legal protection for himself. 
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Please note and please note carefully that this law is not a roving commission 
to the Attorney General to bring actions wherever he thinks someone’s constitu- 
tional rights are being violated. The Attorney Generai’s authority is carefully 
limited, he may act to safeguard rights only under one provision of the 14th 
amendment, the equal protection clause, and he may act only where there is a 
signed complaint and where the aggrieved person is unable to secure effective 
jegal protection for himself. All that this proposal seeks to do is to permit the 
Department of Justice, when someone is being denied the constitutional right to 
equal protection of the laws because of his race or color and when the person 
so denied his constitutional rights has no effective way of protecting himself, to 
pring a civil action in court to restrain those denying the constitutional rights 
from continuing to do so. 

Can anyone say that such a proposal—to permit the Federal Government to 
protect the constitutional right to equal protection of the laws when there is no 
other means of obtaining that protection—is not a moderate proposal? 

Titles VI and VII represent a vastly improved version of part III which was 
deleted from the 1957 Civil Rights Act. The 1959 version of part III that we are 
proposing in titles VI and VII is a much narrower and carefully developed provi- 
sion than the one contained in the old part III in 1957. Yet the same administra- 
tion which proposes part III in the first place, a part III which went far beyond 
what we are asking in the Douglas-Javits-Celler bill, now suggests that ours is 
not a moderate proposal. 

But how, I ask, can something which was moderate in 1957 and which has 
been narrowed and restricted since then, be less moderate in 1959 than it was 
in 1957? 

In all candor, I say that our proposal to allow the Attorney General to act 
when an individual cannot vindicate his own constitutional right to equal pro- 
tection of the laws is a8 minimum proposal. The rights guaranteed by the Con- 
stitution must not be mere paper rights good in theory but unattainable in prac- 
tice; they must be rights in our everyday life. We must see that those who are 
themselves unable to vindicate their constitutional rights are given the assistance 
of our Government in doing so. Constitutional rights in America must become 
living realities. I submit that the enactment of titles VI and VII of the Douglas- 
Javits-Celler bill will do more to put our democratic theory of equality into 
practice than anything this body can do. 

Mr. President, the Leadership Conference on Civil Rights, representing 53 
organizations in this area, has called the Douglas-Javits-Celler bill the No. 1 
civil rights bill and the distinguished senior Senator from Pennsylvania put 
their statement into the record earlier this month. I agree with the Leadership 
Conference that this is the No. 1 civil rights bill. But I go further. I say that 
this is not just a civil rights bill; it is something far bigger. The enactment of 
this bill now is an urgently needed demonstration of our democratic faith. 

For the watching two-thirds of the world’s peoples who are colored, for the 
watching one-third of the world’s peoples who are today uncommitted in the 
contest between Communist expansionism and democratic freedom, the single 
act of adopting and implementing the bill I have described will revalidate our 
credentials as practitioners at home of the rights of the individual human being 
that we preach abroad. 

Mr. President, I believe that the best politics, the best diplomacy, the most 
expedient course in the long run, is to do the right thing in the short run and 
to do it because it is the right thing. I believe an inexorable postic justice 
operates for us all, as individuals among our colleagues and as a Nation among 
the nations of the earth. 

I believe, in a very real sense, that while evil may prosper for a season and 
grow as the green bay tree, that in the end it is cut down and cast into the fire. 
I believe that in the present contest, in which Mr. Khrushchev has said he will 
bury us, neither he nor the philosophy of force and materialistic sacrifice of 
the individual can bury us if we add to our material strength the respect and 
defense of the value of each and every individual man, woman, and child. This 
principle, written into our own Declaration of Independence, into our Constitu- 
tion, into the Supreme Court desegregation decisions, is gently, thoroughly and 
firmly provided for in the Douglas-Javits-Celler bill. 

If we must talk in the vocabulary of the moment, let us say that this bill, 
when made law, will have a blessed fallout that will be borne around the world 
on the winds of thought and human emotion. As our example and our fresh 
proof in our belief in our own preaching of the rights of man takes hold, democ- 
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racy will be better strengthened, better defended and more secure here and 
everywhere in the world. It will penetrate where no weapon or missile can go~ 
into the minds and hearts of the very people who today are uncommitted and 
who will either believe democracy’s promise of both bread and freedom or accept 
Communist imperialism’s promise of bread now and a caricature of freedom 
later. 

But, basically, Mr. President, I hope that we will act now, in this session of 
Congress, because it is the right thing to do. I hope that we will have the 
fortitude to surmount the difficulty of strong differences within the committee 
and on the floor. I hope we will lay this bill upon the President’s desk before 
we go home to face and report to the American people upon our stewardship 
and our performance upon our promises to them. 

In civil rights, as in defense and economic strength, we must not fail the 
Nation or the free world. We must be strong in all things now, or we shal] be 
secure in none. Civil rights has never been a postponable legislative item. We 
have allowed it to be postponed at tragic cost in terms of people, of nationa) 
strength and of our standing among the nations of the world. This is clear 
now. We must postpone no longer. President Truman’s Committee on Ciyij 
Rights said 12 years ago, “The time for action is now.” That was true then. 
It is truer now. Let us act—with deliberate but effective speed. 





AFTERNOON SESSION 


Senator Carroti. The meeting will come to order. We are glad 
to have with us Senator Joseph S. Clark from Pennsylvania who has 
been a very prominent leader in this fight for effective civil rights 
legislation. . 

Senator Clark, will you proceed ? 


STATEMENT OF HON. JOSEPH S. CLARK, U.S. SENATOR FROM THE 
STATE OF PENNSYLVANIA 


Senator Ciark. Thank you, Mr. Chairman. I appreciate your 
courtesy in extending to me this opportunity to express my views on 
the seven bills relating to civil rights which are being considered by 
the subcommittee. 

Mr. Chairman, in view of the facts that the distinguished Senator 
from Colorado is hearing this testimony alone, and I have the priv- 
ilege of sitting next to him on the floor of the Senate where we have 
discussed these matters on several occasions, I will ask permission to 
have my complete statement printed in the record and then just com- 
ment briefly on a few matters in the statement for the purpose of 
emphasis. 

Senator Carrotu. Of course, the request of the Senator from Penn- 
sylvania will be granted, and I want the Senator from Pennsylvania 
to know that I am very much interested in having his summation, 
and all the comments that he cares to make on this very important 
issue. 

(The statement referred to follows :) 


STATEMENT OF SENATOR JOSEPH S. CLARK, DEMOCRAT, OF PENNSYLVANIA 


Mr. Chairman and members of the subcommittee, I appreciate your courtesy 
in extending to me this opportunity to express my views on the seven bills re- 
lating to civil rights which are being considered by the subcommittee. 

It is with feelings of some humility that I, as a spokesman for the Common- 
wealth of Pennsylvania, venture to put forward my thoughts on these important 
proposals. 

We have race problems in Pennsylvania. We have much to do before the con- 
stitutional rights of all Pennsylvanians are adequately safeguarded. We have 
nothing to be smug about. 
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Furthermore, I am not unaware of the far more difficult sociological and po- 
litical obstacles standing in the way of full realization of constitutional rights 
in the southern States of the Union. 

The very existence of these shortcomings and problems, however, and increas- 
jng awareness of them, makes imperative the enactment of meaningful civil 
rights legislation at this session of Congress. Indeed we cannot afford not to 
take such action. 

Existing widespread denial of basie constitutional rights, which is not being 
corrected under present laws, is bound to breed public disrespect for the law 
which could be cancerous to our society. Because of our position as leader of 
the Western World, our imperfections, and more importantly, our lack of ac- 
tion to eliminate them, are brought inevitably to the attention of our friends 
and enemies abroad, and our stature in world councils has been weakened. 

I hope very much that the subcommittee will take action during this session 
along the following lines: 

(1) Civil Rights Commission.—The life of the Civil Rights Commission should 
pe extended, as proposed with variations in suggested time limits in the Keating 
pill (S. 433), title Il of the Johnson bill (S. 499), and the administration bill 
(S$, 960). 

The Commission is now a going and useful entity, but for a variety of reasons, 
it only achieved this status 3 or 4 months ago. 

The Commission’s hearings in Alabama last December dramatized the ap- 
palling extent to which voting rights are denied to colored citizens. Hearings 
in New York on housing discrimination there removed all bases for Northern 
righteousness, and further hearings on this subject scheduled for Chicago and 
Los Angeles in the next 2 months will probably serve a like purpose in those 
areas. 

Perhaps the most useful function performed by the Commission was the 2-day 
conference held in Nashville earlier this month, at which 25 principals of re- 
cently integrated schools discussed their experiences and problems with other 
educators. 

I suggest, however, that the subcommittee make it clear in the legislative 
history it writes or by means of a legislative finding that the extension of the 
Commission’s life is not to be construed as a sanction for congressional inaction 
inany of the fields being studied by the Commission pending its final report. 

In some of these fields, such as the deprivation of voting rights, no further 
hearings are scheduled by the Commission. Moreover, none would be useful, 
because it cannot be disputed that discrimination exists, and the only relevant 
question is how to obtain wider enforcement and better enforcement tools. 

(2) Voting rights—Widespread violation of the voting rights guaranteed by 
the 15th amendment exists today. Recent evidence of this is overwhelming. 

Complaints filed by the Department of Justice in the two cases instituted to 
date under the authority of title IV of the Civil Rights Act of 1957 contain 
statements of facts based on public records which spell out the voting registra- 
tion situations in Terrell County, Ga., and Macon County, Ala. The pertinent 
portions, which have not been contested, read as follows: 

“* * * In the year 1956 the white citizens of voting age in Terrell County, 
Ga, numbered approximately 3,233 and the Negro citizens of voting age ap- 
proximately 5,036. On or about July 20, 1956, the white citizens registered to 
vote in Terrell County numbered 2,679 while the Negro citizens registered to vote 
numbered 48. 

“In the year 1956 the white citizens of voting age in Georgia numbered ap- 
proximately 1,559,975 and the Negro citizens of voting age approximately 621,576. 
In that year, the white citizens registered to vote in Georgia numbered approxi- 
mately 1,057,513, while the Negro citizens registered to vote numbered approxi- 
mately 156,880,” 


* * * * * * * 


“* * * In the year 1958, the white citizens of voting age in Macon County, 
Ala. numbered approximately 3,100 and the Negro citizens of voting age num- 
bered approximately 14,000. On or about December 1, 1958, the white citizens 
registered to vote in Macon County numbered approximately 3,016 (or approxi- 
mately 97 percent of the white population of voting age) and the Negro citizens 
registered to vote in Macon County numbered approximately 1,110 (or approxi- 
mately 8 pereent of the Negro population of voting age).” 

Testimony elicited from witnesses by the Civil Rights Commission during hear- 
ings held in Montgomery, Ala., on December 8 and 9, 1958, indicates the almost 
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complete absence of registered Negro voters in Lowndes, Wilcox, and Dallas | 
Counties, all of which have heavy Negro populations. With the chairman’s | 
permission, I will read brief portions of the transcript of proceedings before the 
Commission. 

The evidence regarding Lowndes County was given by a lady who had been a 
member of the county board of registrars since 1948: 

“Commissioner WILKINS. During all this time that you have served on the 
board you testify there has not been a single Negro who applied for a registration 
certificate? 

“Mrs. WoopruFF. That is true. 

“Commissioner WILKINS. Mrs. Woodruff, how long have you lived in Lowndes 
County? 

“Mrs. WoopruFfF. I have lived in Lowndes Country around 35 years, 

“Commissioner WILKINS. Thirty-five years. Has the population remained 
fairly constant during these 35 years with respect to the number of white citi. 
zens and the number of Negro citizens? 

“Mrs. Wooprurr. I should think so.” 

= * * AL * ae i 

“Commissioner WILKINS. Do you know if there have ever been any Negro 
registrants in Lowndes County? 

“Mrs. WooprurFF. I just don’t know. 

“Commissioner WILKINS. And I think you said the population was approxi. 
mately 18,000. 

“Mrs. WooprRvuFF. Yes, plus. 

“Commissioner WILKINS. 18,000 plus. And of the 18,000 plus, do you know, 
Mrs. Woodruff, what the number, approximate number, of white citizens is to 
the approximate number of Negro citizens? 

“Mrs. WoopruFF. I do not know. 

“Commissioner WILKINS. And you have lived there 35 years? 

“Mrs. WoopruFF. Yes. I mean there is more of the colored race than the white 
race, but I don’t know the ratio” (pps. 402-404). 

Testimony about registration of members of the colored race in Wilcox County, 
Ala. was similar : 

“Vice Chairman Storey. What about Wilcox County? Has anyone applied for 
registration there, that is, anyone of your race? 

“Mrs. Boynton. I have been told a number of times of at least one person who 
has been to the registration board, and that person has been denied. 

“Vice Chairman Storey. Do you know of any other one, other than the one you 
have mentioned ? 

“Mrs. Boynton. I have talked with others who said they have been there, but 
I know definitely one person has been there. 

“Vice Chairman Storey. Has anyone registered in that county, that is, of your 
race? 

“Mrs. Boynton. No one of my race has ever been able to register since I have 
known, since I have been going through the county” (pps. 431-482). 

In regard to Dallas County, Ala., the following testimony was recorded: 

“Commissioner WILKINS. Now have you ever talked to any of the citizens, 
Negro American citizens, of Dallas County, particularly Selma, who have 
attempted to register in Dallas County? 

“Mr. Boynton. Over the past 5 years we’ve had over 800 Negroes to go to the 
board of registrars to get registered, and, to my best knowledge, we haven’t had 
over 2 Negroes to qualify and receive their certificate of registration. 

“Commissioner WILKINS. Do you know any of these 800 Negro Americans 
personally? 

“Mr. Boynton. Ido. I know most of them. 

“Commissioner WILKINS. They have been residents of the State of Alabama 
for more than 2 years? 

“Mr. Boynton. They have. 

“Commissioner WILKINS. And resided in the county and the precinct? 

“Mr. BoYNTON. Yes. 

“Commissioner WILKINS. The required statutory period? 

“Mr. Boynton. That’s right. 

“Commissioner WILKINS. They were able to read and write? 

“Mr. Boynton. They are. 

“Commissioner Witktns. And, as far as you were able to observe, they 
possessed the necessary qualities—— 
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“Mr. BoyNTON. They did. 

“Commissioner WILKINS (continuing). To become voters? 

“Mr. BoyNTON. They do. 

“Commissioner WILKINS. 800 in the last 5 years? 

“Mr. BoyNTON. Yes. 

“Commissioner WILKINS. And two received 

“Mr. BOYNTON. Yes. 

“Commissioner WILKINS. Do you know whether or not any of these persons 
pad applied more than one time to register? 

“Mr. Boynton. I know some who have applied 30 times” (pps. 451-452). 

The appalling facts stated in the quoted testimony were not denied. The 
counties cited represent such a small geographic area that the full extent to 
which Negroes are being prevented from exercising their franchise rights in the 
South can only be surmised. But the enormity of the problem is apparent. 

The need for better enforcement tools is amply illustrated by the cases al- 
ready brought by the Department of Justice under the 1957 act. It will be re- 
called that that act authorized the Attorney General to institute civil proceedings 
“whenever * * * there are reasonable grounds to believe that any person is 
about to engage in any act or practice which would deprive any other person of 
any right or privilege” of voting. Pursuant to such suit, of course, the Govern- 
ment has the usual subpena and related powers of process. No provision was 
made, however, to permit the Attorney General to have access to voting records 
during the course of an investigation and prior to the institution of suit, and 
this may explain partially why only two suits have been instituted to date under 
the 1957 law. 

These additional powers would be granted to the Attorney General under title 
ll of the Johnson bill (S. 499) and the second part of the administration’s 
pill (S. 957), and I hope that speedy action will be taken to approve such 
authorization. 

The circumstances surrounding the Government’s Macon County suit, which is 
now on appeal to the Court of Appeals of the Fifth Circuit, provide complete 
proof of the need for legislation, proposed in the first part of 8. 957, to require 
the retention and preservation of all records for 3 years following a given election. 

When the U.S. attorney moved for production of the registration records in 
the Macon County case, the State of Alabama passed a law within 3 days of its 
introduction which permits registration commissions to destroy records indi- 
eating the basis for denial of registration of applicants 30 days after such action 
is taken. It was only the prompt action of the Government attorneys in this 
case which resulted in a temporary restraining order by the Federal district 
court which preserved the necessary records in the case. 

The adequacy of these additional enforcement tools asked by the Justice 
Department to attack the problems involved is open to question, but the fact 
that they represent a step in the right direction seems patently obvious. If 
far better enforcement of voting rights does not result from such actions, it 
would be time to consider acting on the McNamara bill (S. 1084) to reduce the 
congressional representation of States denying or abridging the right of its 
inhabitants to vote. This procedure is expressly authorized by section 2 of 
the 14th amendment. 

(3) Equal protection of the law.—It has now been almost 5 full years since 
the Supreme Court’s unanimous decision that segregation in publie schools 
violated the 14th amendment of the Constitution. Brown v. The Board of Edu- 
cation, 347 U.S. 483 (May 17, 1954). Since that time the executive branch has 
done little and the Congress has done nothing to assist the judiciary in seeing 
that that historic decision was carried out with “all deliberate speed.” 

Action to put the full moral weight and backing of the legislative branch of 
the Government behind the integration decisions is long overdue. It would be 
accomplished most effectively, in my judgment, by the enactment of Senator 
Donglas’ bill (S. 810), entitled “The Civil Rights Act of 1959.” 

That bill, which I have the honor of cosponsoring with 16 other cosponsors 
of both parties, including your distinguished chairman, is as important as any 
bill which will come before this or any other committee of Congress. You have 
already heard the detailed testimony in support of S. 810 by its author, Senator 
Donglas, and I would like to endorse his remarks without reservation. 

The present situation in regard to desegregation is completely haphazard 
and unsatisfactory. Progress in ending segregation depends on private litigation 
which takes financial resources which may or may not be available. Suit may 
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be initiated in the most or the least appropriate areas and appeals from distriet 
court decisions may or may not be taken. The litigant can expect all sorts of 
cutside pressure to get him to call off the case. Preventive action by the 
Government cannot be undertaken where no court order already exists, regard. 
less of the signs of trouble that may exist. 

Under the Douglas bill a general, well-balanced and sensible approach Would 
be substituted for the unplanned and disorderly one now prevailing which has 
led to so much needless trouble and tension. The technical assistance program 
for State and local communities seeking to integrate; the grants to help schoo} 
districts meet the costs commonly associated with desegregation ; the elaborate 
procedure devised to permit local interests to express their views and to affect 
the formulation of “desegregation plans” suitable for a given area—all represent 
the highest order of legislative statesmanship, eminently designed to solve 
America’s most sensitive domestic problem. 

Truly responsible legislation in this field in my opinion must include adequate 
enforcement machinery. It has become abundantly clear that massive resistance 
to integration which persists throughout several States and in large areas of 
others will not yield with the passage of time or mere exhortations, despite the 
administration's expressed hopes to the contrary. Two and a half million Negro 
public school pupils are still denied integrated education rights today, and there 
has been a dramatic slowdown in the rate of integration over the course of the 
last 5 years as attested by the statistics presented by Senator Javits earlier jy 
these hearings. 

The Douglas bill meets the enforcement problem head on. Title V authorizes 
the Attorney General to institute civil actions or other proceedings to seek means 
to enforce “desegregation plans” published in accordance with the other sections 
of the bill. Defendants’ rights are protected in all means appropriate, but good 
faith compliance with school desegregation requirements is required. 

Conciliation efforts which lead toward any other end but compliance with 
constitutional mandates, regardless of the merits of getting hostile factions to- 
gether, should not command legislative approval. It is for this reason, that I 
submit that title I of Senator Johnson’s bill (S. 499) should be supported only 
if the object of conciliation service proposed by its terms is clearly stated to be 
compliance with constitutional rights of the parties involved, and a further 
amendment is adopted expressly reserving those rights without prejudice in the 
event that conciliation is undertaken. 

Finally, I would like to express support for the restoration of part ITI, which 
was stricken from the Civil Rights Act of 1957 by the threat of the filibuster, to 
give the Attorney General the authority to bring civil suits to protect all other 
recognized constitutional rights to the equal protection of the law, including the 
right to use public transportation and other facilities without discrimination be- 
eause of race. This provision, proposed in title VI of the Douglas bill and in 
the Javits bill (S. 456), would be of immense aid to the underprivileged in all 
parts of the country. 


Senator Crark. Thank you very much, Senator. I would like to 
make it very clear for the record that we in Pennsylvania have no 
feeling of smugness on this civil rights issue. We have plenty of race 
problems in Pennsylvania which we have not solved to our satisfac- 
tion. There are plenty of motes in our eyes, and we are not trying to 
take beams out of other people’s eyes. Racial problems are deep- 
seated, pervasive, and nationwide. 

Our approach to the solution of these problems in Pennsylvania 
has been based on observing the constitutional rights of all people and 
striving for equal protection under the law for everyone regardless 
of race, creed or color. That does not mean that it is always success- 
fully carried out. We have a lot to learn. 

With that preliminary comment, I would like to just emphasize a 
few points in my statement. 

First, there is need to extend the life of the Commission on Civil 
Rights. A number of the bills before the committee do that, but 
state different terminal dates. My own suggestion would be to ex- 
tend the life of the Commission until March 31, 1961. That would 
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be roughly 2 years from now, and would give the 87th Congress 3 
months to take a look at the situation respecting the Commission. 

It would give the new President of the United States the same op- 
portunity. It would not force us into hasty action, and yet would 
give a sufficiently extended life to the Commission to enable us to 

iudge whether a further extension would be desirable. 

[ think it is very imports int indeed that the life of the Commission 
shoul | be extend « for a long enough per iod to enable it to continue 
its work. Yet the original thought was that the Commission should 
be temporary, and I at least am not convinced that we should make it 
apermanent commission. ; ; ; 

Second, with respect to voting rights, there isn’t any doubt that 
there is prese tly widespread violation of the voting rights guaran- 
feed by the 15th amendment. The evidence of this is overwhelming. 
I have inserted in my written statement exe erpts from complaints 
fled by the Department of Justice in two cases instituted to date 
under the authority of title 4 of the Civil Rights Act of 1957 perti- 
nent to Terrell County, Ga. und Macon County, Ala. I won’t take 
the Senator’s time to read those statistics but they are startling, and 
[would like, Mr, Chairman, permission to file with the record, copies 
of the full text of both complaints filed by the Attorney General’s 
Office in these two cases, so that it may appear in the record of these 
hearings how extensive the violation of voting rights in just those two 
counties appears to be. 

(The document referred to follows :) 


IN THE UNITED States Districr CouRT FOR THE MIDDLE DistRIcT OF ALABAMA, 
EASTERN DIVISION 


Civil Action No. — 


United States of America, Plaintiff, v. The Board of Registrars of Macon County, 
Alabama; Grady Rogers, E. P. Livingston, Registrars, Defendants 


COMPLAINT 


The United States of America, Plaintiff, brings this suit against the Board of 
Registrars of Macon County, Alabama (hereinafter referred to as the “Registra- 
tion Board’), and against Grady Rogers and E. P. Livingston, members thereof, 
and alleges that: 

1. This action is brought under Part IV of the Civil Rights Act of 1957 (P.L. 
$5-815, 71 Stat. 634, 42 U.S.C. See. 1971) to obtain preventive relief against acts 
and practices by the Defendants which deprive other persons of rights and 
privileges secured by Section 1971(a) of Title 42, United States Code, namely 
the right and privilege of citizens of the United States, who are otherwise quali- 
fied by law to vote at any election by the people in the State of Alabama, to be 
entitled and allowed to vote at all such elections without distinction of race 
or color. 

2. This Court has jurisdiction of this action under 42 U.S.C. §1971(d), and 
under 28 U.S.C. § 1345 

8. The complaint in this action also seeks a declaration of the rights, duties, 
and legal relations of the parties in accordance with 28 U.S.C. §§ 2201 and 2202. 

4,The Registration Board is an independent state agency of the State of 

Alabama which exists as a separate entity and without regard to its membership. 
It possesses the following powers and duties, among others: 

(a) to receive and consider applications for registration at designated times 
and places in Macon County; 

(b) to register all qualified applicants of Macon County ; 

(c) to preserve registration records according to state law; 

(d) to operate a registration office. 
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The Registration Board is under a constitutional obligation to fulfill the fore. 
going duties without regard to considerations of race or color. 

For many years the Registration Board, whatever its membership, has per. 
sisted in acts and practices in violation of this constitutional obligation, whicy 
have resulted in depriving qualified citizens of their right to vote solely by reagop 
of there race or color. To obtain permanent preventive relief against such acts 
and practices, it is necessary that the judgment of the Court be entered against 
and become binding upon the Registration Board however constituted, so that 
the judgment will, to the fullest extent permitted by law, be operative againg 
all future members of the Registration Board. 

A judgment is sought declaring such past acts and practices of the Registra. 
tion Board to be illegal under the Constitution and laws of the United States, 
Further, a judgment is sought enjoining the Registration Board from engaging 
in such illegal acts and practices in the future. 

5. Defendant Grady Rogers became a member of the Registration Board jy 
1951 and he served in such capacity until his successor was appointed in 1955, 
Said Defendant Grady Rogers and Defendant E. P. Livingston became members 
of the current Registration Board in August 1956 and March 1957, respectively, 
In their official capacities these Defendants are and have been responsible for 
receiving applications to register to vote and for registering qualified applicants 
in Macon County, Alabama. Said Defendants, while discharging the duties of 
their offices, were and are acting under color of law of the State of Alabama, 
In the course of their official duties, said Defendants have discriminated againgt 
qualified Negro citizens on account of their race or color. A judgment is sought 
declaring such past acts and practices to be illegal under the Constitution anq 
laws of the United States. Further, an order is sought enjoining said Defendants, 
so long as they remain responsible for the duties of their office, and their gye. 
cessors, when appointed and qualified, from engaging in such illegal acts ang 
practices in the future. 

6. Defendants Grady Rogers and E. P. Livingston purported to resign as regis. 
trars in December 1958. Under applicable law, however, they are required to 
continue to perform duties and functions as registrars until their successors are 
appointed and have qualified. 

7. Under the provisions of the statutes and the Constitution of the State 
of Alabama, registration is a prerequisite to voting at any election by the people 
in the State. The qualifications for registration are set forth in Appendix A 
hereof. 

8. In the year 1958, the white citizens of voting age in Macon County, Ala- 
bama, numbered approximately 3,100 and the Negro citizens of voting age num. 
bered approximately 14,000. On or about December 1, 1958, the white citizens 
registered to vote in Macon County numbered approximately 3,016 (or approxi- 
mately 97% of the white population of voting age) and the Negro citizens regis. 
tered to vote in Macon County numbered approximately 1,110 (or approximately 
8% of the Negro population of voting age). 

9. The disparity between the respective percentages of white and Negro 
citizens of voting age registered to vote in Macon County, Alabama, as set forth 
in paragraph 8 hereof, has been brought about and is being perpetuated by 
racially discriminatory acts and practices of the Defendants as specified here- 
inafter. 

Such acts and practices include, but are not limited to, the following: 

(a) The maintenance of separate, discriminatory, registration facilities for 
Negroes: 

(b) The failure and refusal to convene and function as a board of registrars 
in order to avoid receiving applications to register to vote from Negroes; 

(c) The maintenance of irregular and unreasonable hours and use of other 
evasive schemes to avoid receiving and processing applications to register from 
Negroes: 

(d) The application of different and more stringent registration standards 
to Negro than to white applicants: 

(e) The failure to register aualified Negro applicants. 

10. The Defendants have followed the practice, enstom and usage of main- 
taining in the Macon County Courthouse a registration office for Negro anpli- 
cants separate and apart from that maintained for white applicants, and have 
required all Negroes who have applied for reg'stration to use only said separate 
and segregated office. Said practice, custom and usage has been followed by 
Defendant Registration Board for a long period of time and by Defendants 
Rogers and Livingston during their entire tenure of office. 
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11. The Defendants, for the purpose of preventing Negroes from registering, 
pave On Numerous occasions failed and refused to convene and to receive and 
act upon applications for registration for voting. 

12. For the purpose of preventing Negroes from registering the Registration 
poard did not perform its functions and duties for substantial periods of time. 
Such periods of time and such failure to perform its functions and duties have 
included the following : : , 

(a) From 1946 to January 1948, the Registration Board rendered itself in- 
operative by the purported resignations of its only two members. : 

(b) From April 1948 to January 1949 the Registration Board failed and re- 
fused to convene and discharge its duty of receiving applications for registration, 
notwithstanding the fact that said Registration Board throughout that period had 
at least a quorum. 

(ec) From January 1956 to August 1956 the Registration Board rendered it- 
self inoperative by the purported resignation of one of its only two members. 

(d) From March 1957 to June 1957 the Registration Board failed and refused 
to convene and discharge its duty of receiving applications for registration, 
notwithstanding the fact that said Registration Board had its full complement 
of members. 

(e) From December 1958 to the present the Registration Board rendered 
itself inoperative by the purported resignations of its only two members. 

13. The Defendants have followed arbitrary and discriminatory practices, as 
between Negro and white applicants, in the operation of registration facilities, 
including but not limited to the following: 

(a) l nreasonably delaying the admittance of Negro, but not of white persons, 
to the registration office ; 

(b) The holding of irregular and unreasonable hours for the receipt of appli- 
cations of Negroes ; 

(c) The refusal to entertain applications of Negroes at normal business hours ; 

(d) The failure to convene the Board at the times announced ; 

(e) The closing of the registration office provided for Negro applicants while 
registering white applicants elsewhere ; 

(f) The failure to reveal the hours at which the applications of Negroes would 
be received ; 

(g) Unreasonably prolonging the registration process in the case of those 
Negroes who finally were admitted to the registration office. 

14. The Defendants have followed the practice of applying different and more 
stringent standards to Negro than to white applicants for registration for voting 
in Macon County, Alabama, with respect to the requirements of Alabama law 
that applicants fill out a written questionnaire; that applicants be able to read 
and write any article of the United States Constitution; and that applicants 
otherwise comply with such rules and procedures as may be made and prescribed 
by the Registration Board. 

15. The Defendants have refused, for reason of race or color, to register many 
of the qualified Negro citizens of Macon County who made proper application 
for registration, including the following: 

(a) Daniel Webster Wynn, who has a Ph.D. degree from Boston University. 

(b) Fidelia Jo Anne Adams, who has a B.S. degree from Tuskegee Institute 
and is now working for an M.S. degree in Organie Chemistry at that institution. 

(c) Mrs. K. Eaton Scott, who has a B.S. degree from North Carolina College, 
Durham, North Carolina. 

(d) Leida Ruth Williams Davison, who has a B.S. degree from Alabama State 
College and is now working for a Master’s Degree at Tuskegee Institute. 

(e) Betty Alice Henderson, who has a B.S. degree from Miner Teachers Col- 
lege, Washington, D. C. 


(f) John W. Jackson, Jr., who has a B.S. degree in Architecture from Tuske- 
gee Institute. 


(g) Charles Edward Miller, who has a B.S. degree in Business Administra- 
tion from West Virginia State College. 


(h) Doris Ezell Nearror, who has a B.S. degree in Nursing Education from 
Tuskegee Institute. 


(i) Bettye J. Mindingall Ward, who is a high school graduate and a graduate 
nurse, 
(j) Bettie B. Quinn, who is a high school graduate and a graduate nurse. 


(k) Marie Williams, who is a high school graduate and has had 3% years 
towards a degree at Tuskegee Institute. 
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(1) George C. Busby, Sr., who is a high school graduate and has attendeg 
the Washington University College of Business Administration. 

(m) Roberta A. Lightfoot, who is a high school graduate and a graduate 
nurse. 

(n) Lena Hayden Johnson, who is a high school graduate. 

(o) Estelle Johnson, who is a high school graduate. 

(p) Artemisia Jones Junier, who has a B.S. degree from Tennessee State 
College and a graduate degree in Library Science from Atlanta University, 

(q) Llewellyn Wilbert Davis, who has an M.S. degree from Columbia 
University. 

(r) Jordan Davis, who has an A.B. degree and a Bachelor of Divinity degree 
from Union University, Richmond, Virginia. ; 

(s) Eugenia Cook Billes, who has an A.B. degree in Education from Southerp 
University. 

(t) Juanita H. Howard, who is a high school graduate. 

16. By the acts and practices described in this complaint, the Defendants haye 
violated the Constitution and the laws of the United States. 

17. There are reasonable grounds to believe that the Defendant Registration 
Board, the Defendants Grady Rogers, E. P. Livingston (so long as they re 
main responsible for the duties of their office), their successors, and the agents 
and employees of said Defendants, for the purpose of depriving qualified Ne 
groes of their right to vote, will continue to engage in the illegal acts and prac- 
tices set forth in this complaint, unless enjoined by this Court. 

WHEREFORE, Plaintiff respectfully prays: 

(a) that this Court adjudge, decree and declare that the following practices 
are in violation of the Constitution and laws of the United States, and that the 
Defendants are under the legal duty not to engage in such practices: 

(1) The maintenance of racially segregated registration facilities (as averred 
in paragraph 10 hereof) ; 

(2) The refusal of a board of registrars to convene or to receive or to act 
upon applications for registration for voting for the purpose of preventing 
Negroes from becoming registered voters (as averred in paragraph 11 hereof) ; 

(3) The following of arbitrary and discriminatory practices as between Negro 
and white applicants for registration, including the practices of 

(a) Unreasonably delaying the admittance of Negro, but not of white persons, 
to the registration office; 

(b) The holding of irregular and unreasonable hours for the receipt of applica- 
tions of Negroes; 

(c) The refusal to entertain applications of Negroes at normal business 
hours; 

(d) The failure to convene the Board at the times announced ; 

(e) The closing of the registration office provided for Negro applicants while 
registering white applicants elsewhere; 

(f) The failure to reveal the hours at which the applications of Negroes 
would be received ; 

(g) Unreasonably prolonging the registration process in the case of those 
Negroes who finally were admitted to the registration office (as averred in para- 
graph 13 hereof) ; 

(4) The application of different and more stringent standards to Negro than 
to white applicants for registration for voting (as averred in paragraph 14 
hereof) ; 

(5) The failure to register qualified Negro applicants for registration for 
voting on account of their race or color (as averred in paragraph 15 hereof). 

(b) That this Court issue a permanent injunction enjoining the Defendant 
Registration Board, and the Defendants Grady Rogers, E. P. Livingston, their 
successors, and the agents and employees of said Defendants, from: 

(1) Maintaining separate offices for Negro and white applicants; 

(2) Failing and refusing, on the grounds of race or color, to convene and 
function asa board of registrars; 

(3) Using different facilities and procedures for registering Negro applicants 
from those used for white applicants ; 

(4) Failing or refusing, for reasons of race or color, to register the persons 
listed in paragraph 15 of this complaint and others similarly situated ; 

(5) Applying different and more stringent standards and rules to Negro 
applicants for registration than to white applicants in the administration of 
registration requirements provided by the constitution and laws of the State of 
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(6) Engaging in any other acts, practices, methods or procedures in whatever 
form, whether by law, custom, or otherwise, which discriminate or tend to dis- 
criminate against any applicant for registration for voting in Macon County, 
Alabama, on account of his race or color. 1 : : 

(c) That this Court grant such additional relief as justice may require or 
asmay be required in aid of the jurisdiction of this Court. 

By direction of the Attorney General: 

5 W. WILSON WHITE, 
Assistant Attorney General. 

HARTWELL DAvIs, 
U.S. Attorney. 


IN THE UNITED States District CouRT FOR THE MIDDLE DISTRICT OF GEORGIA 
Civil Action No. — 
Filed Sept. 4, 1958 


United States of America, Plaintiff, v. James Griggs Raines, Dixon Oxford, 
Roscoe Radford, Registrars of Terrell County, Georgia, F. Lawson Cook, Sr., 
and Mrs. F. Lawson Cook, Sr., Deputy Registrars, defendants 


COMPLAINT 


The United States of America, Plaintiff, brings this suit against James Griggs 
Raines, Dixon Oxford, and Roscoe Radford, members of the Board of Registrars 
of Terrell County, Georgia; F. Lawson Cook, Sr., and Mrs. F. Lawson Cook, Sr., 
Deputy Registrars, and alleges that: 

1. This action is brought under Part IV of the Civil Rights Act of 1957 (P.L. 
5-815, 71 Stat. 684, 42 U.S.C., Sec. 1971) to obtain preventive relief against acts 
and practices by the defendants which would deprive other persons of rights 
and privileges secured by subsection (a) of 42 U.S.C. 1971, namely the right and 
privilege of citizens of the United States who are otherwise qualified by law 
to vote at any election by the people in the State of Georgia to be entitled and 
allowed to vote at all such elections without distinction of race or color. 

2, This Court has jurisdiction of this action under 42 U.S.C. 1971(d), and un- 
der 28 U.S.C. 1345. 

8. Defendants James Griggs Raines, Dixon Oxford, and Roscoe Radford are 
the members of the Board of Registrars of Terrell County, Georgia, and de- 
fendants F. Lawson Cook, Sr., and Mrs. F. Lawson Cook, Sr., are Deputy Reg- 
istrars of Terrell County. The defendants aforesaid held the offices previously 
mentioned at the time the applications by Negro citizens to register to vote 
which are involved in this Complaint were made or were pending. In their 
official capacities the defendants are and have been responsible for the regis- 
tering in that county of qualified persons who desire to vote. Defendants are 
citizens of the United States and of the State of Georgia and while discharging 
the duties of the offices aforesaid were acting under color of law of the State 
of Georgia. 

4, Defendants kept separate records by race as to applicants for registration, 
and used differently colored cards for white and Negro applicants and registered 
voters. 

5. In the year 1956 the white citizens of voting age in Terrell County, Georgia, 
numbered approximately 3,233 and the Negro citizens of voting age approxi- 
mately 5,036. On or about July 20, 1956, the white citizens registered to vote in 
Terrell County numberer 2,679 while the Negro citizens registered to vote num- 
bered 48. 

In the year 1956 the white citizens of voting age in Georgia numbered approxi- 
mately 1,559,975 and the Negro citizens of voting age approximately 621,576. 
In that year, the white citizens registered to vote in Georgia numbered approxi- 
mately 1,057,513, while the Negro citizens registered to vote numbered approxi- 
mately 156,880. 

6. Under the provisions of the Constitution of the State of Georgia, all citizens 
cf the State qualified as to age and residence and not laboring under any of the 
disabilities named in said Constitution are entitled to register as electors and to 
vote in all elections in said State who come within either of the two classes 
therein provided for; namely, (1) all persons who are of good character and un- 
derstand the duties and obligations of citizenship under a republican form of 
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government ; or (2) all persons who can pass a literacy test, that is to say, who 
can correctly read in the English language any paragraph of the Constitution 
of the United States or of the State of Georgia and correctly write the same in 
the English language when read to them by any one of the registrars. 

; 7. Under the provisions of the statutes of the State of Georgia, registration 
is a prerequisite to voting at any election by the people in the State. The Stat. 
utes pertaining to registration require as a prerequisite to registration to vote 
that after an applicant applies for registration he shall pass a literacy test if 
he seeks to qualify on the basis of literacy, or an examination based upon cer- 
tain Standard questions if he seeks to qualify on the basis of his good character 
and his understanding of the duties and obligations of citizenship under a re 
publican form of government. 

8. The current provision of said registration statutes applicable to the admin. 
istration of the literacy test is section 17(a) of the Georgia Voters’ tegistra- 
tion Act of 1958, approved March 25, 1958, the pertinent part of which reads 
as follows: 

“(a) If the applicant applies for registration and seeks to qualify on the 
basis of literacy, the Board shall submit to him a section of the Constitution 
of Georgia or of the United States and the applicant shall be required to reaq 
it aloud and write it in the English language. If the applicant reads the section 
intelligibly and writes it legibly, possesses the other necessary qualifications 
and is not disqualified for any reason, the card shall be marked approved and 
the applicant shall be considered a registered voter. Otherwise, the registra. 
tion card shall be marked “rejected.”’ 

9. On and after the times defendants assumed their oflices, they have engaged 
and are continuing to engage in acts and practices designed and intended to deny 
the right to vote to Negro citizens of the United States who are otherwise 
qualified by law to vote at any election by the people in the State of Georgia and 
Terrell County, solely on account of their race and color. The acts and practices 
as hereinafter more fully set forth include arbitrary and discriminatory delay 
in handling applications of Negroes for registration; the arbitrary refusal to 
register Negroes who demonstrate themselves to be fully qualified to register; 
and the discriminatory application of more difficult and more stringent regis- 
tration standards to Negro applicants from those applied to white applicants, 

Said acts and practices were and are further designed and intended by de- 
fendants to perpetuate the disparity referred to in paragraph 5 between the 
registration of white citizens and Negro citizens in the State of Georgia and 
in Terrell County. 

10. During the period beginning in October 1956 and extending to February 
1958, a number of Negro citizens of Terrell County, Georgia, applied for regis- 
tration to vote. Among said Negro citizens were the following, who applied 
on the dates set forth opposite their names: 

Date Applied 


MIRE EUAN 2 Sec ee ee hee oe sil i ee ae ___. October 27, 1956, 


peti IC RENNOOY Si 258 ts Pir cheat nit csctabes hae pS ane November 3, 1956, 
PTA BIO SNTNOE oo oe ene ee eas November 30, 1956. 
nO IIE 8 6 0) es a re eh he tienes __.. December 7, 1956. 
SN ctl a etl oy December 8, 1956. 
NN a iss a wos testes panacea as March 1, 1957. 
enya SENN cS os itd ee ee es Jk s March 22, 1957. 
RUIN IRR 8 on ers): tei Batt. Se ol be eee November 19, 1957. 
RINT TINN i8 n t aiSS AE ib lee oa eI ee rN oh November 29, 1957. 
I i i December 3, 1957. 
oe Br NN 8 on ee oe January 10, 1958. 
era ED EOIN 6 oe ee eee sackcesacencancasn January 27, 1958. 


None of the applications of the foregoing individuals was disposed of until 
April 7, 1958. which dete was set bv defendants for all of said Negro applicants 
to appear to seek qualification to register to vote. 

11. In March 1958. while the applicstions referred to in paragraph 10 hereof 
were nen‘irg, a number of white citizens of Terrell County, Georgia. applied 
t» defendants for registration. All the applications of said white citizens were 
acted vpon end approved in less than two weeks. Among said white citizens 
were the followine, the dates of whose anniications to register to vote and of 
the approvals thereof are set forth opposite their names: 


—_—_— 


R. G._ 
Mrs. L 
Ed M. 
Williat 
Dave | 
Mrs. I 
G. R. 

James 
John C 
Mrs. J 
Mary . 
Jack L 
Betty 


—_— 
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Date applied | Date reg- 
istered 

— nt Sc a ae 
R. G. Webb-- ‘ se | Mar. 11,1958 | Mar. 22, 1958 
Mrs. Louise Blythe---- ; . Hn Do. 
Ed M. Laing ; --| Mar..12, 1958 Do. 
hiiam Lee Wall, Jr. | Mar. 18, 1958 | Do. 

ave W. Oxford_---._-- Mar. 19, 1958 Do. 
f- Dave W. Oxford acces Do. 
G. R. Wright, Jr--- | Mar. 20, 1958 Do. 

ames C. Laye ‘ : et SONS ca Do. 
on C. Goodman... : ie dint dant | ya. Do. 
Mrs. J. F. McLendon ...| Mar. 22,1958 | Mar. 24, 1958 
Mary J. Reese---- | 0'..... Do. 
Jack Laing sae adel casas a at ene! Mar. 24, 1958 | Do. 
Betty C. Laing..---------- sore sells osc obetiod id eee ia aici elaine = A cian Do. 
ie se jal cetaceans . jr cieaiten 





12. On March 25, 1958, the Georgia Voters’ Registration Act of 1958 became 
effective. For applicants who do not elect to qualify on the basis of literacy it 
contains a more difficult and stringent test than was provided under the previous 
law. Said test, set forth in Exhibit A hereof, contains a list of 30 questions, 20 
of which must be correctly answered. The answers to said questions are not 
set forth in said law. 

Under the previous law of Georgia (the Voters’ Registration Act of 1949, as 
amended), for applicants who did not elect to qualify on the basis of literacy 
provision was made for a less difficult test. Said test, set forth in Exhibit B 
hereof, contained a list of 30 questions, only 10 of which had to be correctly 
answered. The answers to 14 of the questions were set forth in the previous 
law, which made further provision for distribution by the registrars of all 
the questions and answers to any members of the public. 

138. The aforesaid delay in handling the applications of Negro applicants was 
not accidental, but was for the purpose of depriving them of their right to vote 
during the period of delay and thereafter; for the further purpose of subjecting 
them to the more difficult and stringent test of the Georgia Voters’ Registration 
Act of 1958; and for the further purpose of discouraging them and other Negro 
citizens from attempting to register. 

14, On April 7, 1958, the following Negro citizens of the United States and of 
Terrell County, Georgia, who at that time possessed and now possess all the 
qualifications and none of the disqualifications under the Constitution and laws 
of the State of Georgia to register to vote appeared before defendant board mem- 
bers for the purpose of registering to vote, and elected to take the literacy 
test. They then and there demonstrated to said defendants their ability to read 
correctly and intelligibly and stood ready to demonstrate to said defendants but 
were arbitrarily and without legal cause and solely for racial reasons prevented 
by said defendants from demonstrating their ability to write correctly and 
legibly, a provision of the Constitution of the State of Georgia or of the United 
States : 

(a) Edna Mae Lowe, who is a teacher of mathematics at Carver High School, 
Dawson, Terrell County, Georgia, and holds a Bachelor of Science degree from 
Fort Valley State College, Fort Valley, Georgia, and a Master of Arts degree 
in Education from New York University ; 

(b) Janie Breedlove, who is an elementary school teacher in Terrell County, 
Georgia, and holds a Bachelor of Science degree from Albany State College, 
Albany, Georgia ; 

(c) Davey Louis Gibson, who is a school teacher in Terrell County, Georgia, 
and holds a Bachelor of Science degree from Albany State College, Albany, 
Georgia, and is now working for a Master of Arts degree in Elementary School 
Administration at New York University ; 

(d) Grace Boyd Gibson, who has been an elementary school teacher in Calhoun 
County, Georgia, and holds a Bachelor of Science degree from Albany State 
College, Albany, Georgia. 

15. On April 7, 1958, the following Negro .citizen of the United States and 
of Terrell County, Georgia, who at that time possessed and now possesses all 
the qualifications and none of the disqualifications under the Constitution and 
laws of the State of Georgia to register to vote, appeared before defendant 
board members for the purpose of registering to vote, and elected to take the 
literacy test. He then and there demonstrated to said defendants his ability 
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to read correctly and intelligibly and to write correctly and legibly a Section 
of the Constitution of the State of Georgia or of the United States: 

Kiddie George Lowe, who attended Tuskegee Institute and who is employed 
at the United States Marine Corps Supply Center, Albany, Georgia. 

16. Notwithstanding the fact that the persons named in the preceding two 
paragraphs were qualified, and demonstrated or stood ready to demonstrate 
to defendant board members that they were qualified, to register to vote ag 
aforesaid, they were, on April 7, 1958, arbitrarily and without legal cause anq 
solely for racial reasons, rejected and thus prevented from registering anq 
voting—Eddie Lowe because of alleged inability to write correctly and legibly 
and the other individuals, named in paragraph 14, because of alleged inability to 
read correctly and intelligibly. 

17. Defendants in the administration of the literacy test provided by the 
Georgia Constitution and law have applied different and more stringent registra. 
tion standards to Negro applicants from those they applied to white applicants, 

18. The application of different standards by defendants as aforesaid was not 
accidental, but was designed and intended by them to discriminate against Negro 
applicants on account of their race or color. 

19. There are reasonable grounds to believe that defendants and their gue. 
cessors will continue to engage in the acts and practices set forth in this Com- 
plaint and in other acts and practices for the purposes set forth in paragraph 9 
hereof unless enjoined by this Court. 

WHEREFORE, Plaintiff prays this Court that after hearing, this Court issue 
a preliminary and permanent injunction enjoining the defendants, their agents, 
employees, successors, and all persons in active concert and participation with 
them from: 

(1) following different procedures in the processing or time of processing of 
applications of Negro citizens to register to vote from the procedures applied to 
applications of white citizens to register to vote; 

(2) failing or refusing, on the ground that the following persons failed to 
meet the requirements of the literacy test provided by the law of the State of 
Georgia, to certify to the appropriate county or state official or agency that the 
said persons are eligible to register to vote in Terrell County : Eddie George Lowe, 
Edna Mae Lowe, Janie Breedlove, Davey Louis Gibson, and Grace Boyd Gibson. 

(3) applying more stringent standards and criteria in the administration of 
the literacy test or any other test provided by the Constitution and laws of 
Georgia to Negro applicants in Terrell County from those standards and criteria 
applied to white applicants for registration. 

(4) engaging in any acts, practices, methods, or procedures which discriminate 
or tend to discriminate against any applicant for registration because of said 
applicant’s race or color. 

Plaintiff also prays this Court for any such further relief that the interest 
of justice requires or that this Court may direct. 

3y direction of the Attorney General of the United States: 

W. WILSON WHITE, 
Assistant Attorney General. 

FRANK O. Evans, 

United States Attorney. 


Exurpeir A. ExTRACTS FROM GEORGIA VOTERS’ REGISTRATION ACT APPROVED 
Marcu 25, 1958 


“Srorion 2. Notwithstanding any other provisions of this law, any person who 
was qualified and registered to vote in the 1956 general election shall not be 
required to reregister under the terms of this law unless such person shall have 
become or becomes disqualified to vote, by reason of having been purged from 
the list of registered voters or for any other reason whatsoever, in which event 
such person shall, in order to become registered to vote, reregister under the 
terms of this law.” 

“Section 17. When an applicant appears before the Board of Registrars for 
examination, the Board shall proceed as hereinafter provided. 

“(a) If the applicant applies for registration and seeks to qualify on the 
basis of literacy, the Board shall sumbit to him a section of the Constitution of 
Georgia or of the United States and the applicant shall be required to read it 
aloud and write in the English language. If the applicant reads the section 
intelligibly and writes it legibly, possesses the other necessary qualifications and 
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js not disqualified for any reason, the card shall be marked approved and the 
applicant shall be considered a registered voter. Otherwise, the registration 
ecard shall be marked rejected. If the applicant states that solely because of 
physical disability, he is unable to read or write, the section shall be read 
to him by any member of the Board and he shall be called upon to give a rea- 
sonable interpretation thereof. The interpretation shall be in the applicant’s 
own words, giving words the significance ordinarily attached to them by a lay- 
man of average intellect and attainments. If, in the opinion of the Board, the 
applicant gives such a reasonable interpretation, possesses the other necessary 
qualifications and is not disqualified for any reason, the card shall be marked ap- 
proved and the applicant shall be considered a registered yoter. Otherwise, the 
registration card shall be marked rejected. 

“(p) If the applicant applied for registration and seeks to qualify on the 
pasis of his good character and his understanding of the duties and obligations 
of citizenship under a republican form of government, he shall be given an 
examination based upon a standard list of questions as hereinafter provided.” 

“SecrioN. 18. The examination which the registrars shall submit to an ap- 
plicant who claims the right to register on the basis of good character and under- 
standing of the duties and obligations of citizenship under a republican form 
of government, shall be based upon a standard list of questions, and the ques- 
tions on this list and no others shall be submitted to such applicant. In order 
to ascertain whether an applicant is eligible for qualification as a voter in this 
classification, the registrars shall orally propound to him the 30 questions on the 
standardized list set forth thereinafter. If the applicant can give correct an- 
swers to 20 of the 30 questions as they are propounded to him, possesses the 
other necessary qualifications and is not disqualified in any other way, the 
eard shall be marked approved and the applicant shall be considered a registered 
yoter. Otherwise, the registration card shall be marked rejected.” 

“Secrion. 19. The standard list of questions which shall be propounded to each 
applicant is as follows: 

“1, What is a republican form of government? 

“2 What are the names of the three branches of the United States government? 

“3. In what State Senatorial District do you live and what are the names of 
the county or counties in such District? 

“4. What is the name of the State Judicial Circuit in which you live and what 
are the names of the counties or county in such Circuit? 

“5, What is the definition of a felony in Georgia? 

“6. How many Representatives are there in the Georgia House of Representa- 
tives and how does the Constitution of Georgia provide that they be apportioned 
among the several counties? 

“7, What does the Constitution of Georgia prescribe as the qualifications of 
Representatives in the Georgia House of Representatives? 

“8. How does the Constitution of the United States provide that it may be 
amended ? 

“9. Who is the Chief Justice of the Supreme Court of Georgia and who is the 
Presiding Justice of that court? 

“10. Who may grant pardons and paroles in Georgia? 

“11. Who is the Solicitor General of the State Judicial Circuit in which you 
live and who is the Judge of such Circuit? (If such Circuit has more than one 
Judge, name them all.) 

“12. If the Governor of Georgia dies, who exercises the executive power, and if 
both the Governor and the person who succeeds him die, who exercises the exec- 
utive power? 

“13. (a) What does the Constitution of the United States provide regarding 
the suspension of the privilege of the writ of Habeas Corpus? (b) What does 
the Constitution of Georgia provide regarding the suspension of the writ of 
Habeas Corpus? 

“14. What are the names of the persons who occupy the following State offices 
in Georgia? 

(1) Governor. 

(2) Lieutenant Governor. 

(3) Secretary of State. 

(4) Attorney General. 

(5) Comptroller General. 

(6) State Treasurer. 

(7) Commissioner of Agriculture. 
(8) State School Superintendent. 
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(9) Commissioner of Labor. 

“15. How many Congressional Districts in Georgia are there and in which one 
do you live? 

“16. What is the term of office of a United States Senator? 

“17. What is the term of office of a State Senator? 

“18. What is the county site of your county? 

“19. How does the Constitution of Georgia provide that a county site may be 
changed? 

“20. What are the qualifications for jury service in Georgia? 

“21. What are the names of the persons who occupy the following offices jp 
your county? 

(1) Clerk of the Superior Court. 
(2) Ordinary. 
(3) Sheriff. 

22. How may a new State be admitted into the Union? 

“23. On what day and how often is the general election held in Georgia at 
which members of the General Assembly of Georgia are elected? 

“24. What does the Constitution of the United States provide regarding the 
right of citizens to vote? 

“25. In what Federal Court District do you live? 

“26. What are the names of the Federal District Judges of Georgia? 

“27. Who are citizens of Georgia? 

“28. What is treason against the State of Georgia? 

“29. In what body does the Constitution of the United States declare that the 
legislative powers granted in such Constitution shall be vested? 

“30. How many electoral votes does Georgia have in the electoral college?’ 

“SECTION 31. * * * 

“Any other provision of this law to the contrary notwithstanding, no challenge 
as provided in this section shall be valid as to a person who has registered to 
vote prior to the effective date of this law on the grounds that such person does 
not come within either of the classes provided in the two subdivisions of Para- 
graph IV of Section 1 or Article II of the Constitution of Georgia.” 


Exuisir B. Extracts FrRoM GeEorGIA CopE oF 1957 By TITLE AND SECTION 


384-121. Oral examination of applicants on standard questions.—The examina- 
tion which registrars shall submit to those persons who claim the right to register 
and vote on the basis of good character and understanding of the duties of citi- 
zenship under a republican form of government shall be based upon a standard 
list of questions, and the questions on this list and no others shall be submitted to 
each applicant. In each instance where an applicant in this category is examined, 
the registrars shall keep a record of the questions submitted and the answers 
given and file the record thus made with the registration card. In order to ascer- 
tain whether an applicant is eligible for qualification as a voter in this classifica- 
tion, the registrars shall orally propound to him the 30 questions on the standard- 
ized list set forth in the following section. If the applicant can give factually 
correct answers to 10 or the 30 questions as they are propounded to him, then 
the registrars shall enter an order declaring him to be prima facie qualified. If 
he cannot correctly answer the 10 out of the 30 questions propounded to him, 
then an order shall be entered rejecting his application (Acts, 1949, pp. 1204, 
1272). 

34-122. Procedure on oral examination ; standard list of questions.—The regis- 
trars shall procure an ample supply of cards or sheets of paper on which shall be 
printed the standard list of questions set forth below. One of such cards or 
sheets of paper shall be used in the oral examination of each applicant who seeks 
qualification as a voter in the classification set forth in the preceding section. 
The cards shall show in one column the correct answers to the questions, and the 
answers of the applicant shall appear in a parallel column, so that each question, 
the correct answer thereto and the applicant’s answer will all appear on the same 
line. If the answer of the applicant to a given question is correct, this fact may 
be indicated by a check in the applicant’s answer column; if the answer is in- 
correct, the answer of the applicant should be written in said column. It shall be 
the duty of the registrars to see to it that the answers in the column showing the 
correct answers are revised from time to time so that the correct answers will 
appear in the appropriate column at the time each applicant is examined. The 
standard list of questions and the present correct answers thereto and the form 
to be used under this and the preceding section is as follows: 
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Standard list of questions 


(To be propounded to those seeking to register and qualify as voters under 
art. II, sec. I, par. [V, subpar. I of the constitution [sec. 2-704(1) ].) 


Date of examination 


Name of applicant 


Address of applicant 


Questions | Answer Answer of 
| applicant 


| 

1. Who is President of the United States? Name 

| Incumbent 

9. What is the term of office of the President of the United | 4 years 

States? 

3. May the President of the United States be legally elected Yes 
for a second term? 

. If the President of the United States dies in office, who 
succeeds him? 


~ 


Vice President 








5. How many groups compose the Congress of the United | 2—The Senate and House 
States? of Representatives 
6. How many U.S. Senators are there from Georgia? 2 
7, What is the term of office of a U.S. Senator? | 6 years 
8. Who are the U.S. Senators from Georgia? Name 
| Incumbents } 
9. Who is Governor of Georgia? Name | 
Incumbent 
10. Who is Lieutenant Governor of Georgia? | Name 
Incumbent 
11. Who is chief justice of the Supreme Court of Georgia? | Name 
| Incumbent 
12. Who is chief judge of the Court of Appeals of Georgia? | Name 
Incumbent | 
13. Into what 2 groups is the General Assembly of Georgia | Senate and house of repre- 
divided? sentatives | 


14. Does each Georgia county have at least 1 representative | Yes 
in the Georgia House of Representatives? 

15. Do all Georgia counties have the same number of repre- | No 
sentatives in the Georgia House of Representatives? j 


16. In what city are the laws of the United States made? Washington, D.C. 

17. How old do you have to he to vote in Georgia? | 18 years old | 
18. What city is the Capital of the United States? Washington, D.C. | 
19. How many States are there in the United States? 48 | 
2%. Who is the commander in chief of the U.S. Army? The President of the United 


States 


(The following questions requiring a different answer according to the locali- 
ties in which the applicant lives, the registrars in printing this list will insert 
under the column headed “Correct answer” the correct answer to each question.) 


Questions | Correct answer | Answer of 
applicant 





. In what congressional district do you live? 
. Who represents your congressional district in the Na- | 
tional House of Representatives? } 
In what State senatorial district do you live? 
Who is the State senator that represents your senatorial | 
district? 
In what county do you live? 
. Who represents your county in the House of Repre- | 
sentatives of Georgia? If there is more than 1 
representative, name them, 
. What is the name of the county seat of your county? 
. Who is the ordinary of your county? 
. Who is the judge of the suverior court of your circuit? | 
| 
} 


Se FS BE 


If there is more than 1, name | additional judge. 
. Who is the solicitor general of your circuit? 
Total correct answers. 


S SBN 





The registrars shall keep a reasonable supply of extra copies of the question 
and answer blanks and distribute them to any member of the public who may 
request copies (Acts 1949, pp. 1204, 1213). 
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Senator Crark. It is also apparent from the hearings before the 

Civil Rights Commission last December in Montgomery, Ala., that 
ictically no Negro voters are registered to vote in Low ndes, Wilcox, 
and Dallas Counties, Ala., all of which have very heavy Negro popu- 
lations. I have in my printed statement a rather extensive excerpt 
from the testimony taken before the Commission, which may not be 
readily available; ‘and it was for that reason that I inserted it in my 
statement. 

I will not detain the Senator by reading it to him now, but I suggest 
to him that it is well worth perusal as indicating the very clear eyi- 
dence of widespread denial of voting rights under the 15th amendment, 

Senator Carroiu. Does this testimony, if the Senator will permit 
the inte rruption, have to do w ith the Macon County case ? 

Senator Crark. No, it has to do with Lowndes County, Wilcox 
County, and Dallas County. 

Senator Carrot. The reason I mention the Macon County case, that 
is the case—I am sure the Senator from Pennsylvania is aware of that 
case—where the man went into the Federal court. 

Senator Ciark. [I am familiar with that case. 

Senator Carrot. 1 wondered if the Senator was putting any of 
that testimony in the record. 

Senator CLark. My written statement deals only with the com- 
pl: aint in the Macon County case and the difficulties encountered by the 
= S. attorney insuring their preservation of the record on which the 

‘ase is based. 

Senator Carroty, Thank you. Does the Senator suggest in his state- 
ment that we should amend the so-called 1957 right-to-vote legisla- 
tion ? 

Senator CLrark. Yes, I do. If I may I will just read the applicable 
portion of my statement: 

The need for better enforcement tools is amply illustrated by the cases already 
brought by the Department of Justice under the 1957 act. It will be recalled 
that that act authorized the Attorney General to institute civil proceedings 
whenever there are reasonable grounds to believe that any person is about to 
engage in any act or practice which would deprive any other person of any 
right or privilege of voting. Pursuant to such suit, of course, the Government 
has the usual subpena and related powers of process. No provision was made, 
however, to permit the Attorney General to have access to voting records during 
the course of an investigation and prior to the institution of suit, and this may 
explain partially why only two suits have been instituted to date under the 
1957 law. 

These additional powers would be granted to the Attorney General under title 
III of the Johnson bill (S. 499) and the second part of the administration’s bill 
(S. 957), and I hope that speedy action will be taken to approve such authoriza- 
tion. 

The circumstances surrounding the Government’s Macon County suit, which is 
now on appeal to the Court of Appeals of the Fifth Circuit, provide complete 
proof of the need for legislation, proposed in the first part of S. 957, to require 
the retention and preservation of all records for 8 years following a given 
election. 

When the U.S. attorney moved for the production of the registration records 
in the Macon County case, the State of Alabama passed a law within 3 days 
of its introduction which permits registration commissions to destroy records 
indicating the basis for denial of registration of applicants 30 days after such 
action is taken. It was only the prompt action of the Government attorneys in 
this case which resulted in a temporary restraining order by the Federal district 
court which preserved the necessary records in the case, and that case is still on 
appeal. 


Th 
partn 
they 

If 
acti0 
pill 
ing ¢ 
js eX 

W 
sevel 
redu 
reme 

Se 

Se 

Se 
Tam 

In 
numb 
appro 
istere 
97 pel 
to vo 
perce’ 

Se 

Se 
try t 
into 

Th 
terve 

W 
cause 
s0-Ca 
Atto 
purp 
resig 
seizi] 
eral 

As 
that 
impc 
faile 
clude 
suit ¢ 

Ai 
Cour 
sert 1 
the f 
if, 


Cour 


the 
that 
COX, 
)pu- 
rpt 
t be 
my 


vest 
eVi- 
ent, 
‘mit 


leox 


that 
that 


y of 


Om- 
‘the 
the 


ate- 
isla- 


able 


eady 
alled 
lings 
ut to 
any 
ment 
nade, 
aring 
may 
r the 


' title 
s bill 


wriza- 


ich is 
plete 
quire 
given 


cords 
days 
cords 
such 
ys in 
strict 
ill on 


CIVIL RIGHTS—1959 173 


The adequacy of these additional enforcement tools asked by the Justice De- 
partment to attack the problems involved is open to question, but the fact that 
they represent a Step in the right direction seems patently obvious. 

If far better enforcement of voting rights does not result from such 
action, then I would urge serious consideration of the McNamara 
pill S. 1084 to reduce the congressional representation of States deny- 
ing or abridging the rights of its inhabitants to vote. This procedure 
jsexpressly authorized by section 2 of the 14th amendment. 

While I am in sympathy with Mr. McNamara’s point of view that 
several States are overrepresented in view of the unconstitutionally 
reduced size of their electorates, I would be loath to apply such drastic 
remedies until all others had been tried and failed. 

Senator Carrotu. May I interrut at this time? 

Senator CLarK. Yes, indeed. 

Senator Carrotu. For example, on page 2 of your statement and 
Jam now quot ing from your statement : 

In the year 1958, the white citizens of voting age of Macon County, Ala., 
numbered approximately 3,100 and the Negro citizens of voting age numbered 
approximately 14,000. On or about December 1, 1958, the white citizens reg- 
istered to vote in Macon County numbered approximately 3,016, or approximately 
97 percent of the white population of voting age, and the Negro citizens registered 
to vote in Macon County numbered approximately 1,110 or approximately 8 
percent of the Negro population of voting age. 

Senator Ctark. Those are pretty startling figures. 

Senator Carroui. It was in this situation as I recall, and I will 
try to clarify the record later, that the Civil Rights Commission got 
into a controversy with the registrars of Macon County. 

The Macon County registrars I believe resigned. A local court in- 
tervened, and the sheriff seized the voting records. 

Without going into it step by step, the Attorney General then, be- 
cause of the authority that the Congress had granted in 1957 in the 
so-called right-to-vote civil rights legislation, instituted suit. The 
Attorney General was seeking to get hold of these records for the 
purpose of examination. Here we found a situation where upon the 
resignation of a local registering body, a local government official 
seizing the records. ‘To overcome this resistance the Attorney Gen- 
eral took the case to court. 

As I understand the gist of the Federal court’s decision, it was held 
that under the Alabama statute registrars could resign also, and most 
important, it was held that in view of the fact that the Congress had 
failed to sufficiently clarify the word “person”, the word did not in- 
clude a sovereign State, and therefore the Federal court threw out the 
suit of the Attorney General. 

And at this time for the purpose of clarifying the incident in Macon 
County, and to show its chronological sequence, I am going to in- 
srt in the record, if the Senator from Pennsylvania has no objection, 
the full decision in the case of the United States of America, plain- 
tif, v. the State of Alabama, the Board of Registrars of Macon 
County, Alabama, Grady Rogers, and E. P. Livingston, registrars. 

Does the Senator have any objection to having that inserted in the 
record at this point ? 

Senator CLarx. No, I would be happy indeed. 
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(The document referred to follows :) 


In THE District Court oF THE UNITED STATES FOR THE MIDDLE District OF 
ALABAMA, EASTERN DIVISION 


Civit AcTIon No. 479-E 


United States of America, Plaintiff, vs. State of Alabama; the Board of Regis. 
trars of Macon County, Alabama; Grady Rogers, E. P. Livingston, Registrars 
Defendants : 

Filed March 6, 1959 


MEMORANDUM OPINION 


This is an action by the United States, as plaintiff, against Grady Rogers and 
BE. P. Livington—each as a member of the Board of Registrars of Macon County 
Alabama—The Board of Registrars of Macon County, Alabama, and the State 
of Alabama, as defendants. 

The action is brought under Part IV of the Civil Rights Act of 1957 (PJ, 
85-315, 42 U.S.C.A. 1971(c) )* to obtain preventive relief against acts and prac- 
tices by the named defendants which deprive other persons of rights and priyj- 
leges secured by section 1971(a) of Title 42, U.S.C.A., namely, the right ang 
privilege of citizens of the United States, who are otherwise qualified by law 
to vote at any election by the people in the State of Alabama, to be entitled 
and allowed to vote at all such elections without distinction of race or color, 

The plaintiff says that each of the named defendants, being under a con. 
stitutional obligation to fulfill certain duties and obligations relative to regis- 
tering qualified applicants of Macon County, Alabama, to vote without regard 
to considerations of race or color, has, for many years, persisted in acts and 
practices in violation of this constitutional obligation, which acts and practices 
have resulted in depriving qualified citizens of their right to vote solely because 
of their race and color. 

Originally the action did not include the State of Alabama as a defendant, 
However, the action was, pursuant to the provisions of Rule 15 of the Federal 
Rules of Civil Procedure, amended on February 23, 1959, to add as an additional 
party defendant the State of Alabama. 

Plaintiff details the “acts and practices” the defendants are alleged to engage 
in in violation of their constitutional obligations and seeks to have this Court 
adjudge those acts and practices to be in violation of the constitution and laws 
of the United States and to declare that said defendants are under a legal duty 
not to engage in, or permit its agents, officials and agencies to engage in such 
practices. Plaintiff also seeks to have this Court permanently enjoin the named 
defendants, or any of the defendants’ agents, officials, and/or agencies from 
engaging in said acts and practices. 

On February 12, 1959, the plaintiff, by appropriate motion and supporting 
documents, moved this Court for an order directing the defendants to produce 
and permit the inspection, copying, and photographing of certain records, docu- 
ments, and papers. This Court, upon proper application, issued on February 
12, 1959, a temporary restraining order pending disposition of said motion to 
produce, restraining the defendants and/or their agents from destroying or 
otherwise rendering unavailable certain voting and registration records and 
other enumerated documents made and received by the Macon County, Alabama, 
Board of Registrars since January 1, 1954. The motion to produce, the order 
that was entered upon the motion to produce, and the temporary restraining 
order were amended on February 23, 1959, to include defendant State of Alabama. 

The defendants Rogers, Livingston, and The Board of Registrars of Macon 
County, Alabama, separately and severally (1) move to dismiss the action as 
to each of them (amended February 23, 1959) ; (2) move to “strike and quash” 
the service upon each of them of the various papers in this cause; (3) object to 
plaintiff's motion to produce; and (4) move to dissolve as to each of them the 


1Sec. 1971(c). “Whenever any person has engaged or there are reasonable grounds to 
believe that any person is about to engage in any act or practice which would deprive any 
other person of any right or privilege secured bv subsection (a) or (b) of this section, the 
Attorney General may institute for the United States, or in the name of the United States, 
a civil action or other proper proceeding for preventive relief, including an application for 
a permanent or temporary injunction. restraining order, or other order. In any proceeding 
hereunder the United States shall be liable for costs the same as a private person.” 
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temporary restraining order issued by this Court on February 12, 1959. The 
defendant State of Alabama also moves to dismiss the action as to it. 

All of said defendants’ motions and objections are now submitted to the Court 
upon the pleadings, certain affidavits and documents attached thereto, evidence 
py deposition, written briefs of all parties, and oral arguments of counsel. 
“Considering first the defendants Rogers, Livington, and The Board of Reg- 
jstrars’ amended motion to dismiss, with the supporting affidavits of the defend- 
ants Rogers and Livingston, it appears that said motion cites some sixteen 
grounds in support thereof. The grounds fall into four general categories. 
They are: (1) The State of Alabama is an indispensable party; (2) the action 
js precluded by the Eleventh Amendment to the Constitution of the United 
States; (3) no relief can be had against defendants Rogers and Livingston 
pecause they had resigned; and (4) the Civil Rights Act of 1957 authorizes suits 
only against individual persons. 

Because of the conclusions hereinafter reached by this Court, it will not be 
necessary in connection with the motions of Rogers, Livingston, and The Board 
of Registrars, to discuss or decide the questions involved in the first two cate- 
gories. 

Proceeding then to the third category of points (i.e., no preventive relief should 
be granted against Livingston and Rogers because they had resigned as regis- 
trars), the evidence presented—in the form of uncontroverted affidavits—shows 
that the members of the Board of Registrars of Macon County, Alabama, prior 
to December 10, 1958, were Grady Rogers and E. P. Livingston, the third member 
having died.” On December 10, 1958,* Livingston and Rogers each tendered to 
the appointing authority * a written resignation as a member of the Board of 
Registrars of Macon County, Alabama. Said resignations were submitted during 
a controversy between the Commission on Civil Rights and certain Alabama 
officials, including Livingston and Rogers, over the right of said Commission to 
inspect and copy some of the same records the plaintiff in this case now seeks.® 
Both Rogers and Livingston now say that said resignations were absolute and 
unconditional; that they were made in good faith, and that neither intends to 
serve again as a member of the Board of Registrars; that said resignations have 
been accepted by the appointing board, and that each of them has qualified and 
begun serving in two other public offices.” Both Livingston and Rogers testify 
that all of the records now sought by plaintiff were turned over to the sheriff of 
Macon County, Alabama, by them on December 8, 1958; that such action by them 
was in response to a subpoena duces tecum issued at the instance of Tom F. 
Young, Circuit Solicitor of the Fifth Judicial Circuit of Alabama. Solicitor 
Young testifies by deposition in this cause and the effect of his testimony is to 
substantiate that part of Livingston’s and Rogers’ testimony. Solicitor Young 
unequivocally states that he now has the custody of said records and that said 
records are in a locked room in the courthouse of Macon County, Alabama. 





The defendants Livingston and Rogers: 


The matter is therefore focused as to Livingston and Rogers. If, as they 
contend, their resignations were effective in all respects, they cannot now be 
sued in their capacity as registrars of Macon County, Alabama.’ 

If, however, as the plaintiff contends, they have the continuing obligations 
of their office as registrars of Macon County, Alabama, until their successors 
are appointed,” they are proper parties to this action. 


2In Alabama, registration of voters in each county is conducted by “a board of three 


oe and suitable persons * * *.” ‘Title 17, Section 21, 1940 Code of Alabama, as 
amended. 

’ Approximately two months before this case was filed. 

‘Appointing authority in Alabama is vested in the governor, auditor, and commissioner 
of arriculture and industries, or by a majority of them acting as a board of appointment. 
See Title 17, Section 21, 1940 Code of Alabama, as amended. 

SIn Civil Action No. 1487—N, styled In re: George C. Wallace et al., this court on 
January 5, 1959, ordered these same two defendants to make said records available; said 
order was complied with, and both Livingston and Rogers were dismissed from said action. 

*Rogers was in Mav 1958, nominated for and in November 1958, elected to the Alabama 
House of Representatives; he was sworn in and commenced serving as such official in 
January 1959. Livingston was appointed to be a jury commissioner for Macon County 
sometime after this suit was filed. 

™This Court does not understand that Livingston and Rogers are sued in any capacity 
other than as members of the Board of Registrars; their appearance in this cause as 
“individuals’’ was unnecessary. 

§ No successors have yet been appointed. 
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The statute prescribing the terms of office for the registrars in Alabama, des- 
ignated as Section 22 of Title 17, 1940 Code of Alabama, as amended, is ag 
follows: 

“Section 22. Terms of office——The registrars so appointed under this article 
may be removed at the will of the appointing board, or a majority of the mem- 
bers thereof, at any time, with or without cause, and without giving their reasons 
therefor: and if not so removed, the registrars may hold office for four years 
from the time of their appointment and until their successors are appointed,” 

The plaintiff reasons that the word “may” as used in this statute is to be 
construed to mean “shall” wherever the rights of the public or third persons 
depend upon the exercise of the power or performance of the duty to which it 
refers. Such a theory is not without supporting authority—even in Alabama, 
See Montgomery v. Henry, 144 Ala. 629 (1905) .° 

However, the real question here is: What did the Legislature of Alabama 
intend? There are no cases directly in point. In making an effort to resolve 
this question it is significant to note that Alabama has a general statute relating 
to terms of office. This general statute, designated as Title 41, Section 176, 1940 
Code of Alabama, as amended, reads as follows: 

“Vacancies in state and county offices; how filled; term of office-—Vacancies 
in all state and county offices are filled by appointment of the governor, except 
as otherwise provided; the appointees must be commissioned, and they shall 
hold their offices for the unexpired term, and until their successors are elected 
and qualified.” 

It can very readily be seen that §176 of Title 41 is not applicable to the 
registrars because of that portion of § 176 that says “except as otherwise pro- 
vided”; this is true since it is “otherwise provided” in § 22 of Title 17, supra. 
Thus, insofar as the term of office for registrars is concerned, § 22 of Title 17 is 
generally controlling. 

This Court is of the opinion that had the Legislature of the State of Alabama 
intended for the registrars to remain obligated to serve until their successors 
were appointed and qualified they would not have used the permissive term 
“may” but would have used the imperative term “shall” as they did in the gen- 
eral statute, supra. 

In Badger, et al. v. U.S. Ex Rel. Bolles, (1876), 93 U.S. 599, which case is 
heavily relied upon by the plaintiff, the Supreme Court had before it for inter- 
pretation a statute of the State of Illinois, the pertinent part of that statute 
being “they shall hold their offices until their successors shall be qualified.” The 
question there before the court was whether or not certain officers, to-wit, a 
supervisor, town clerk, or justice of the peace, could resign their offices and 
thereby be relieved of their duties and responsibilities prior to the time their 
successor was appointed or chosen and was qualified. Mr. Justice Hunt, deliver- 
ing the opinion of the Supreme Court of the United States in October, 1876, de- 
cided this question by stating: 

“The resignations mney be made to and accepted by the officers named; but, 
to become perfect, they depend upon and must be followed by an additional 
fact; to-wit, the appointment of a successor, and his qualification.” 

The court went on to say: 

“So, we think, where a person being in an office seeks to prevent the per- 
formance of its duties to a creditor of the town, by a hasty resignation, he must 
see that he resigns not only de facto, but de jure; that he resigns his office not 
only, but that a successor is appointed. An attempt to create a vacancy at a time 
when such action is fatal to the creditor will not be helped out by the aid of 
the courts.” 

Another case relied upon by the United States to sustain its position that 
Livingston and Rogers cannot resign until their successors have been appointed 
and qualified is the case of United States v. Green, et al., (Cir. Ct. W. D. Mis- 
souri, 1892), 53 F. 769. The applicable law there was part of the Constitution 
of Missouri, reading as follows: 

“In the absence of any contrary provision, .11 officers hereafter elected or 
appointed, subject to the right of resignation, shall hold office during their offi- 
cial terms, and until their successors shall be duly elected or appointed and 
qualified.” 


»Also see Wilson vy. United States, 135 F. 2d 1005; Vason v. City of Augusta, 38 Ga. 
542, and People v. Turnbull, 184 Ill. App. 151. ; 

~It should also be noted that in the Green case the process sought to be enforced 
(mandamus) was made final hefore the officials attempted to resign. The court seemed 
to attached considerable significance to that fact, saving: “Their attempt to thus escape 
the judgment of this court was as abortive as it was ill advised.” 
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A similar point was also raised in United States v. Justices of Lauderdale 
County, (1882), 10 F. 460; this case involved a Tennessee statute which stated 
that “every officer shall hold his office until his successor is elected or ap- 
pointed and qualified.” ‘ 

The rationale of the Badger, Green, and Lauderdale cases is that the ac- 
ceptance by an individual of a public office and the awarding of this office upon 
an individual is “the imposition of a public trust by agreement between the 
state and the officeholder. Why may not the state attach as a condition to 
the bestowal of the honors and compensation growing out of the trust, that 
it shall not be surrendered until the state has designated a successor, so that 
the public interests shall not suffer?’ That rationale appears to be good, con- 
sistent, and legally sound insofar as it relates to the Illinois, the Missouri, and 
the Tennessee statutes. However, it is not sound and it cannot be made ap- 
plicable to the Alabama statute. To hold that Registrars Livingston and 
Rogers entered into an agreement with the State of Alabama, when they ac- 
cepted the appointment of registrars of Macon County, to the effect that they 
“shall” or “must” or “would” continue in said office until their successors had 
been appointed and qualified would be to disregard completely the wording 
of the Alabama statute. 

To so hold would be to disregard completely the intent of the Legislature 
of the State of Alabama, which intent is manifested by the wording of that 
statute. 

To so hold would be to disregard completely § 160, Title 41 of the 1940 Code 
of Alabama, as amended,” which statute specifically recognizes and provides 
that such offices can be vacated “By * * * resignation, except in such cases as 
are excepted by law.” There are no exceptions in the case of registrars. In 
this connection, see Amy v. Watertown (1888), 180 U.S. 301, 316, in which case 
the Supreme Court recognized that the statute law of Wisconsin provided for 
the procedure to be followed in cases of resignation “was decisive” and “pre- 
clude the operation of any such rule as was recognized in Badger v. Bollas * * *,” 

Under the Alabama law, Registrars Livingston and Rogers (as well as any 
other registrars that accept an appointment while § 22 of Title 17 is in effect) 
accepted their appointments and agreed to serve “at the will of the appointing 
board” and with the understanding that they could be removed at any time by a 
majority of the appointing board (the governor, auditor and commissioner of 
agriculture and industries) “with or without cause and without giving their rea- 
sons therefor.” For this Court to follow the Badger, the Green, and the Lauder- 
dale cases and to apply the rationale of those cases to this case would also mean 
that the registrar who accepted a position under a statute which said he “may 
hold office for four years” (subject to removal at the possible whim of the ap- 
pointing board) could not for reasons of health or business, or other good and 
substantial reasons, in good faith terminate his office by resignation until the 
appointing authority decided to appoint his successor and until his successor 
got around to qualifying. This Court must and does now hold that the Legis- 
lature of the State of Alabama, in using the word “may” intended that the reg- 
istrars not be required to hold office for four years from the time of their appoint- 
ment, but that they “may” be removed with or without cause by the appointing 
board and that they “may” in good faith resign their office. Such an interpre- 
tation werks no great hardship upon anyone. It does not permit any widespread 
conspiracy to defeat the law, it does not necessarily permit the paralyzation of 
governmental functions that are necessary to organized society, and it does not 
permit any “hiatus or interregnum,” since the remedy of mandamus, if the cir- 
cumstances warrant and justify its use, is always available to require the ap- 
pointing board to fill, if they refuse to act within a reasonable time, any vacan- 
cies that may be created, such as these. 

Nothing stated in this opinion should be construed to mean that this Court 
sanctions or will sanction the proposition (here unnecessarily advanced by Liv- 


11 “Sec. 160. How offices are vacated.—Any office in this state {s vacated: 
“By the death of the incumbent. 


“By his resignation, except in such cases as are excepted by law. 


“By ceasing to be a resident of the state, or of the division, district, circuit, or county, 
for which he was elected or appointed. 


“By the decision of a competent tribunal declaring his election or appointment void, 
or his office vacant. 


“By the act of the legislature abridging his term of office, when the same is not fixed 
by the constitution. 


“In such other cases as are or may be declared by law.” 
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ingston and Rogers) that registrars are free to resign at will, indiscriminately 

and in bad faith, and thereby cast off all of their responsibilities and obligations 

as such officers. 

THE DEFENDANT “THE BOARD OF REGISTRARS OF MACON COUNTY, 
ALABAMA”: 

The next category of points raised by the motion to dismiss relates only to the 
defendant “The Board of Registrars of Macon County, Alabama.” It is con. 
tended that this Court has no jurisdiction over the Board of Registrars as such, 
because, first, said Board is not in fact or in law a separate suable legal entity, 
and, second, the Board is not a “person” within the meaning of that section of 
the Civil Rights Act authorizing preventive relief suits such as this one.” 

Registration in Alabama is provided for in § 186 of the Alabama Constitution 
of 1901 and Title 17, § 21 of the 1940 Code of Alabama, as amended.” It is the 
individuals on the Board, and not the Board itself, that conduct the registra- 
tion: it is the individuals on the Board who may by their “acts and practices” 
deprive other persons of rights and privileges secured by the Constitution of the 
United States; it is the individual members of the Board who are under a con- 
stitutional obligation relative to registering qualified applicants of Macon County, 
Alabama, to vote. Therefore, it is the individual officers that preventive relief— 
here in the form of injunctions—must be obtained against. 

In Handy Cafe, Inc. v. Justices of the Superior Court, et al., (1st Cir., 1957), 
248 F. 2d 485, cert. den. March 10, 1958, 356 U.S. 902, the plaintiff sued, under 
§ 1983, Title 42, U.S.C.A.“% (an old Civil Rights statute), “the members of the 
Superior Court and Supreme Judicial Court of the Commonwealth of Massa- 
ehusetts.” Plaintiff there claimed deprivation of certain constitutional rights 
by those defendants, under color of their respective offices and that it (the 
plaintiff) had been denied the equal protection of the laws, contrary to the 
Fourteenth Amendment. The plaintiff there sought declaratory relief and an 
injunction. 

With reference to whether or not “the members of the Superior Court and 
Supreme Judicial Court” constituted a suable legal entity, the First Circuit 
Court of Appeals in a per curiam opinion © stated: 

“In addition to the foregoing, we are bound to observe that we know of no 
authority to the effect that ‘the members of the Superior Court and Supreme 
Judicial Court of the Commonwealth of Massachusetts constitute suable legal 
entities. Action under the Civil Rights Act must be against the individual persons 
or officials who, under color of their respective state offices, subject a person to 
denial of federal constitutional rights. There are over thirty judges of the 
Massachusetts Superior Court throughout the Commonwealth and seven justices 
of the Supreme Judicial Court. Obviously not all of these persons could have 
been concerned with the various state court proceedings herein complained of. 
It does not appear against which individuals judgments for damages and enforce- 
ment orders are sought to be issued. 

“All in all, we regard this as a completely preposterous case.” 

Also in point here is the case of Hewitt v. City of Jacksonville, (1951, 5th Cir.), 
188 F. 2d 423, where the court, speaking through Judge Holmes, said: 

“The lower court, in refusing to allow the amended complaint to be filed, held 
that the word ‘persons’ used in the Civil Rights statute, 8 U.S.C.A. § 43, does not 
include a State or its governmental subdivisions acting in their sovereign * * * 
eapacity.” [Emphasis added.] 

“We are in accord with the views expressed by the lower court ;” 

See also the Fifth Circuit case of Charlton v. City of Hialeah, (1951), 188 F. 2d 
421, which followed the Hewitt v. Jacksonville decision. 

Even though these cases involved another Civil Rights statute, this Court is of 
the opinion that the reasoning and conclusions reached are sound and should be 
applied in this ease to plaintiff’s action against “The Board of Registrars of 
Macon County, Alabama.” 


12 Sec. 1971(c), Title 42, U.S.C.A. 

13 The pertinent part of that Code section being set out in footnote 2. 

14“Every person who, under color of any statute, ordinance, regulation, or custom, or 
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the 
United States * * * to the deprivation of any rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable * * *.’’ 

15 Magruder, Chief Judge, and Woodbury and Hartigan, Circuit Judges, sitting. 
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The defendant State of Alabama 


The motion to dismiss filed by the State of Alabama contains some fifty-eight 
grounds. These grounds fall into five general categories. They are: 

(1) Civil Rights Act of 1957 authorizes actions only against “individual per- 
sons” and not states. 

(2) States have exclusive jurisdiction in the field of voting by reason of the 
Tenth and Eleventh Amendments to the Constitution of the United States. 

(3) Supreme Court of the United States has original and exclusive jurisdiction 
in cases involving sovereign states. 

(4) Civil Rights Act of 1957 (particularly Part IV) is unconstitutional. 

(5) Even if this Court determines that it has jurisdiction and determines that 
the Act is constitutional, it should refrain from exercising jurisdiction in this 
ease because of comity. 

Category two is obviously without merit. Part of what this Court said in the 
ease of In re: George C. Wallace, et al., — F. Supp. — (decided January 9, 1959), 
is applicable in this case and is dispositive of these points: 

“The authority delegated to the Federal Government by the Fifteenth Amend- 
ment to the Constitution of the United States is undoubtedly the authority under 
which the Congress of the United States was acting when the Civil Rights Act 
of 1957 was passed. The provision in the Act providing for investigation of 
alleged discretionary practices, including inspection of veting and other perti- 
nent records, must be considered to be an essential step in the process of enforc- 
ing and protecting the right to vote regardless of color, race, religion, or national 
origin. That part of the Act is, therefore, by this Court considered ‘appropriate 
legislation’ within the meaning of Section 2 of the Fifteenth Amendment. 

“The sovereignty of the State of Alabama, or of any other of the states, must 
yield, therefore, to this expression of the Congress of the United States, since this 
expression of Congress—by this Act—was passed in a proper exercise of a power 
specifically delegated to the Federal Government, and the Court cites Ex Parte 
Siebold, 100 U.S. 371. This is necessarily true even though the states possess 
concurrent legislative jurisdiction with respect to voting, since the Federal Gov- 
ernment, and its law, is supreme in this area. The Court cites Kohl v. United 
States, 91 U.S. 367. 

“The concept of the sovereignty of the states is embodied in the Tenth Amend- 
ment to the Constitution of the United States, this amendment providing that 
those powers are reserved to the states which have not been ‘delegated to the 
United States by the Constitution, nor prohibited by it to the States.’ 

“Here we have involved the very powers which the Constitution of the United 
States says are not reserved to the states. See United States v. Reese, 92 U.S. 
214; United States v. Darby, 312 U.S. 100; and Fernandez v. Wiener, 326 U.S. 
340. 

“The fact that the State of Alabama voting and registration records are in- 
volved in this case does not alter the legal principle at all. In re: Cohen, 62 F. 
2d 249; United States v. Ponder, 238 F. 2d 825; Endicott Johnson Corporation v. 
Perkins, 317 U.S. 501. 

“Thus, it must be generally concluded, and this Court now concludes, that since 
the Congress of the United States did have the authority to pass the Civil Rights 
Act of 1957 and that said authority is supreme in this field as opposed to any 
authority of the states, and since the Commission on Civil Rights was in issuing 
the subpoenas in question acting pursuant to that Act, and since this Court was 
in issuing its order upon the application of the Attorney General of the United 
States also acting pursuant to said Act, the contention that movants make that 
enforcement of the subpoenas will constitute an illegal invasion of the sovereignty 
of the State of Alabama and the contention that this Court is without jurisdic- 
tion to enforce compliance with said subpoenas are without merit and cannot 
stand.” 

As to defendant’s contention that the Supreme Court has original jurisdiction 
there is no question. See Article III, § 2 of the Constitution of the United States. 
Also United States v. West Virginia, 295 U.S. 468, 470, and United States v. 
California, 297 U.S. 175, 187. However, it is not true that this jurisdiction is 
exclusive. In the California case, supra, the Supreme Court held that venue 
properly lay in the district court in California in an appropriate case. 
New York v. United States, 326 U.S. 572, and Colorado v. United States. 219 F. 
2d 474. Here, there is in 42 U.S.C.A. § 1971 (c) and (d), specific and unambiguous 


Congressional authorization for actions such as this one to be commenced in 
this Court. 


See also 
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Because of the conclusions hereinafter reached by this Court in connection 
with the State’s motion and in keeping with the duty of any court to avoid 
constitutional questions unless essential to a proper disposition of a case,” this 
Court will not, at this time, pass upon the question of the constitutionality of 
Part IV of the Civil Rights Act of 1957. It is also unnecessary to discuss in this 
opinion the objections of the State upon the ground of comity. 

The category of objections remaining concern the question of whether or not 
the Civil Rights Act of 1957 authorizes actions for preventive relief by the At- 
torney General against states. Without any doubt, the Congress of the United 
States had the authority to grant such a right.” The question here is: Did it 
confer that authority in this Act? This Court is of the opinion that Congress 
did not intend for such actions against states to be authorized by this Act. 

There is no doubt that such authority would be appropriate—and even in cer. 
tain circumstances necessary—if Congress intended to give full and complete au- 
thority to the Attorney General of the United States to enforce the constitu- 
tional rights here involved. This Court judicially knows that the Civil Rights 
Act of 1957 was a compromise measure and the compromise reflected an inten- 
tion on the part of Congress to give limited authority—as opposed to full and 
complete authority—in this field. A reading of the legislative history of this 
Act impresses this Court with the fact that if it had then been mentioned that 
this Act authorized the United States to sue a state for preventive relief, the Act 
would not yet be passed. As a matter of fact, it is very definitely inferred by 
the following statement of Attorney General Brownell that the Act was only to 
be used to obtain preventive relief against individual persons: ” 

“Mr. BROWNELL. It is my opinion that the bill before you from which you 
quoted does not increase the Department’s jurisdiction in connection with State 
primary elections. At the present time, our jurisdiction is limited to commencing 
criminal proceedings under sections 241 and 242, which are the criminal pro- 
visions of the civil-rights laws. Under 242, it is necessary that the wrongdoer be 
a State officer. In other words, that he be acting under color of law. Under 
section 241, you have to prove a conspiracy. The statute operates only against 
conspirators, in other words.” 

The Court must presume, therefore, that Congress in using only the word 
‘nerson” deliberately restricted the authority of the Attorney General to in- 
stitute such actions. Such reasoning as now used and the conclusion as is now 
reached is analogous to the reasoning and conclusion of the Supreme Court of 
the United States in United States v. Mine Workers, (1947), 330 U.S. 258, 275. 
In that case, the court held, among other things, that the Norris-LaGuardia Act 
cid not apply to the “Government in all cases” and observed : 

“The Act does not define ‘persons.’ In common usage that term does not in- 
clude the sovereign, and statutes employing it will ordinarily not be construed 
to do so * * *, The absence of any comparable provision extending the term 
to sovereign governments implies that Congress did not desire the term to ex- 
tend to them.” [Emphasis added.] 

In accordance with the foregoing, an appropriate order will be entered dis- 
missing this action as to each of the defendants. 

Since the action is to be dismissed as to all defendants, the motion to produce, 
as to each of them and their objections thereto, and the motion to strike and 
quash service are moot. 

Done, this the 6th day of March, 1959. 

FRANK M. JOHNSON, Jr., 
United States District Judge. 


Senator Carrotn. The Senator may proceed unless he desires to 
make further comment on this point. 

Senator CrarK. Well, only this: It does seem to me that this indi- 
cates the extent to which those who desire to violate the 15th amend- 
ment will go to prevent the registration and the acquisition of voting 


1% For two recent cases reiterating this proposition see: Harmon v. Brucker (1958), 
355 U.S. 579, 581, and Byers v. Byers (CCA 5, 1958), 254 F. 2d 205, 208. 

17 See the reasoning of this Court on the authority of the Federal Government in the 
field of voting in the case of In re: George O. Wallace, et al., supra. 

1% In this connection, see the testimony and statements of Attorney General Brownell 
before Subcommittee No. 5 of the Committee on the Judiciary, House of Representatives, 
Eighty-fifth Congress, at pages 570, 589, 590, 591, 599, and 602. 

49 Ibid, page 606. 
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rights by American citizens, and the very great lengths to which the 
Government must go to frustrate those efforts. 

Senator Carroti. The Senator will recall that some of us were in 
favor of the so-called part 3 of the 1957 bill and we pointed out that 
it was necessary to give authority to the Attorney General to inter- 
vene in these cases. It would be very important for the courts to carry 
out the decree of the Supreme Court to have the original equity power 
in a court of equity to enforce compliance in case of civil contempt. 

We got involved over the distinction of legal legerdemain between 
civil contempt and criminal contempt. 

But here we have a clear illustration in the field of voting rights 
of an attempt to frustrate the very principle which we thought we 
had incorporated and inculcated in the 1957 Civil Rights Act. 

Senator Crark. The Senator is quite correct. The record will, of 
course, show that both he and I supported part 3 at the time the 
act was under consideration on the floor of the Senate. I feel just as 
strongly now as I did then that part 3 should have been passed, and I 
believe that it should now be incorporated in any bill reported out 
of this committee at this session. 

With the Senator’s permission I will now turn to the third question 
which I would like to comment on today, which has to do with the 
equal protection of the laws. It is almost 5 years since the Brown case, 
and since that time the executive has done very little, and the Con- 
gress has done nothing to assist the judiciary in seeing that the de- 
cision is carried out “with all deliberate speed.” Perhaps the recom- 
mendation that I would like to emphasize most to this committee in 
its consideration of additional legislation is the desirability of having 
a very clear affirmation of the Supreme Court’s decision incorporated 
mto legislation, so that the full moral and legal weight of the legisla- 
tive arm of our Government is placed behind the interpretation given 
to the equal protection of the laws clause in the school cases by the 
Supreme Court of the United States. 

Now, as the Senator knows, I am supporting and am a cosponsor 
of Senator Douglas’ bill, the Civil Rights Act of 1959, and that bill 
contains an elaborate preamble, a declaration of legislative intent, 
findings of fact and the like, and I support all of them. But in the 
event the committee is not—let me put it this way: In the event a 
majority of the committee is not going to support the Douglas bill, 
I would urge very strongly that whatever legislation comes from the 
committee should have incorporated as its first section language specif- 
ically endorsing the desegregation decisions. Such language, and 
I base my suggestion largely on the wording of section 102(e) of the 
Douglas bill, S. 810, might read as follows: 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Congress, recognizing its authority 
and responsibility under the 14th amendment to the Constitution of the 
United States and its obligation to uphold the coordinate authority and re- 
sponsibility of the judicial branch of the Government, hereby declares that the 
right to the equal protection of the laws guaranteed by the Constitution against 
deprivation by reason of race, color, religion, or national origin and affirmed by 
the antisegregation decisions of the Supreme Court, is the supreme law of the 
land and shall be protected by all due and reasonable means, including the 
following : 


And the substantive legislative enactments which the committee 
desires to recommend to the Senate, which I hope will be those in the 
40361—59—pt. 1——-138 
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Douglas bill, would follow. Even if less extensive legislation is re- 
commended, it should, in my judgment, be preceded by some such 
finding which puts the Congress on record behind the Supreme Court 
of the United States and makes the Brown decision legislative law ag 
well as judicial law. 

Senator Carroiu. Will the Senator permit an interruption ? 

Senator CLarK. Yes, indeed. 

Senator Carrot. Supposing the Congress accepted that beautiful 
expression and passed nothing else in the w ay of legislation ? 

Senator Crark. I think we would be a step ahead of where we are 
now, although, of course, I hope a great deal more will be done, be- 
cause the Senator has heard our distinguished colleagues who are 
opposed to all civil rights legislation arise time and again on the 
floor of the Senate in order to assert that the school decisions of the 
Supreme Court of the United States are not the supreme law of the 
land and charge the Court with judicial usurpation, although I think 
we all know differently. The Congress has the power under the 14th 
amendment to implement that amendment, and the Congress should 
act to endorse the school decisions which deal with the equal protee- 
tion of the laws under the 14th amendment. Our failure to do so in 
my judgment is giving aid and comfort to those who are opposed to 
the law as it was laid down in the Supreme Court decisions. 

Senator Carrotit. What I sought to emphasize is this: Since we 
took a step forward in 1957 by granting for the first time in American 
history, the Attorney General ‘the right to intervene in the so-called 
right-to-vote cases, would it not be better than an expression of the 
sense of the Congress in flowery idealistic language if we would now 
take a real substantive step forward at least in one field, the field of 
school segregation’? If we can’t go the whole way, and extend the 
right of intervention to the Attorney General in those cases involving 
the equal treatment under the law, could we not at least do some serv- 
ice by moving to solve the public school question ? 

Senator Ciark. I would do both. This is merely intended to be a 
preamble to whatever substantive legislation the committee recom- 
mends, and I personally favor the substantive legislation that. is set 
forth in the Douglas bill. 

But trying to be realistic about it, it would seem to me not very 
likely th: it all of the provisions in the Douglas bill would see the light 
of day in this session, but that something less inclusive would. My 
point is to urge the members of the committee, no matter what they 
bring out in the way of substantive law, to be sure to include a state- 
ment which puts the legislature on record behind the Supreme Court 
with respect to its interpretation in the school cases of what the phrase 
equal protection under the law means, pursuant to the authority grant- 
ed to the Congress under section 5 of the 14th amendment. 

Senator Carroii. I quite agree with the Senator from Pennsylvania 
in this respect. Two years ago we had the support of the administra- 
tion, at least for a time, on part 3 of the bill. 

That began to subside as we got into the heat of the battle, but never- 
theless we had token support. This time we have no support, and I 
think the Senator from Pennsylvania is realistic enough to understand 
that this sort of legislation is in for some very tough sailing. There- 
fore, as I understand your point, the least we can do is give an expres- 
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sion of the sense of the Congress as to where we stand today and where 
we ought to stand in the future. 

Senator CuarK. The Senator is correct and has expressed it far bet- 
ter'than I could. We have got three coordinate branches of govern- 
ment at the Federal level, judicial, legislative, and executive. The j ju- 
dicial branch is on record against segregation in public se hool. I want 
to put the legislative branc +h on record and I am just as disappointed 
as the Senator is that the executive branch has lagged behind. 

Senator CarroLt. May I express to the Senator “from Pennsylvania 
my thoughts on this subject? I broached this question this morning 
without discussing it with any individual or any group. Wenow know 
and have known for a long time that under the 14th amendment every 
American citizen has a right to go into Federal court to protect his 
constitutional rights. We also know the Attorney General has not 
had the right to intervene except as the Congress gave it to him on 
the right to vote. , : 

The question I raised this morning with the distinguished Senator 
from Illinois was this: Being realistic about this, we can foresee we 
are not going to get part 3 clear across the board. Would it not be 
time for the Attorney General of the United States and the President 
of the United States to take a positive stand in at least one other field 4 
Could they not support us on this question of the Attorney General’s 
intervention in the public school problem of this Nation so that there 
would be equal protection under the law ? 

Senator CLark. Yes, in the event that it is not possible to cover 
the waterfront as the Senator and I would like, by the passage of part 
3, the critical field in which we should legislate i is that of desegr ega- 
tion of schools. 

Senator Carro.ti. To summarize for just a moment, if we could 
now shore up the defects, if there are defects, in the right to vote 
legislation, such as have been revealed by the Federal court in the 
Macon County decision, if we could strengthen that statute, it would 
render an appeal moot. 

Senator Crark. If the Senator is agreeable, I think we could ter- 
minate this right now. 

Senator Carroti. May I just conclude with this: The quorum bell 
is ringing I am told. What I had in mind if we could shore up that 
eivilr rights legislation, it would render the appeal moot. There would 
be no necessity of an appeal if this Congress would act promptly. 
We would not have to go through the other court of appeals and the 
Supreme Court. 

We could settle this decision by giving an interpretation to the 
word “person,” to include States or local subdivisions of the State to 
really give us an effective piece of right to vote legislation. 

Senator Ciark. I think the Senator is correct. However, the Sen- 
ator is aware of what has almost become a practice in some parts of 
the country of ignoring the rule of stare decisis, and forcing plain- 
tiffs and the Federal Government to try another case with different 
defendants but identical facts, even though the end result would be 
very clear indeed in order to continue the appellate process to gain 
the maximum amount of delay. Whether such legislative action as 
the Senator has in mind would result in terminating that practice 
Tam not rash enough to predict. 











184 CIVIL RIGHTS—1959 


Nevertheless, I agree with the Senator. 

Senator Carroty. The Senator may proceed. 

Senator CrarK. I would only like to make two more points. First, 
with respect io the conciliation provision in title I of S. 499—if that 
is going to be picked up by the committee, I hope very much that there 
will be amendments to that title to make it clear that the only purpose 
of conciliation is compliance with constitutional rights, and to insure 
that those rights are reserved without prejudice in the event concili- 
ation is undertaken. 

So I think that if this particular method of conciliation is adopted, 
it ought to be made very clear that it is not a conciliation which will 
result in anything less than full constitutional rights for those who 
assert it. Finally, I would like to reiterate my support for the restora- 
tion of part III, which was stricken from the act of 1957 by the threat 
of a diitbuster, and to advert again to the fact that I am supporting 
the Douglas bill wholeheartedly. 

I thank the Senator for his consideration. 

Senator Carnrotu. I want to thank the distinguished Senator from 
Pennsylvania for his usual clear, concise, and intelligent presenta- 
tion, and I now say that we have put into the record the Senator's 
prepared statement, the colloquy following that and the decision of 
the Court in the Macon County case. 

Senator Ciark. May I have permission, sir, to file additional mate- 
rial for the record at a later date as long as the record remains open? 

Senator Carroti. Would you like to have this in the appendix of 
the record? It is a question of its volume. 

Senator CrarK. I think in the appendix, yes. 

Senator Carrot. It will be so ordered. 

Are there any further questions of the Senator from Pennsylvania? 
If not, before we recess until 10 o’clock tomorrow I will announce that 
the hearing will be held in the caucus room, which is room 318 of the 
Old Senate Office Building. The first witness will be the Attorne 
General of the United States, the Honorable William P. Rogers; fol- 
lowing Mr. Rogers will be the Vice Chairman of the Civil Rights 
Commission, Mr. Robert J. Storey, and the next witness will be Mr. 
Tiffany, Staff Director of the Civil Rights Commission. 

Mr. Slayman, is there any further matter to be taken up by the 
committee at this time? 

Mr. Starman. No, sir. 

—* Carrotu. We stand in recess until tomorrow morning at 10 
o’clock. 

(Whereupon, at 3:05 p.m. the committee recessed, to reconvene at 
10 a.m. Friday, March 20, 1959.) 
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FRIDAY, MARCH 20, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 318 
(the caucus room), Old Senate Office Building, Hon. John A. Carroll 
(acting chairman) presiding. 

Present: Senators Carroll, Ervin, Johnston, McClellan, Hruska, 
and Wiley. 

Also present : Charles H. Slayman, Jr., chief counsel and staff direc- 
tor, and J. Delmas Escoe, assistant counsel. 

Senator Carrot,. The subcommittee will come to order. 

We are happy to have today as leadoff witness the Honorable Wil- 
liam P. Rogers, Attorney General of the United States. I say to the 
Attorney General that we have heard from Senator Javits of New 
York: from Senator Thurmond of South Carolina; Senator Douglas 
of Illinois; and Senator Clark of Pennsylvania. They have given 
their viewpoints, and Senator Douglas and Senator Clark have dis- 
cussed the bills which they introduced and cosponsored. We are very 
happy to have you here this morning. We will proceed with the hear- 
ing and as soon as a senior senator arrives, he will take the Chair. 

You may go ahead with your presentation. 

Senator Johnston is now here. 


STATEMENT OF HON. WILLIAM P. ROGERS, ATTORNEY GENERAL 
OF THE UNITED STATES 


Mr. Rogers. Thank you very much, Senator Carroll. 

Senator Johnston, Senator Hruska, Senator Wiley, recently the 
President transmitted to Congress a special message on civil rights. 
The President called attention to the fact that we are in a period of 
great progress in the field of civil rights and recommended seven pro- 
posals for legislation designed to continue that progress. The pro- 
posals have now been forwarded to Congress and in the Senate they 
are contained in S. 942 and 8S. 955 through S. 960. Those of primary 
concern to the Department of Justice are S. 955-957 and S. 960, the 
first three dealing with law enforcement and the fourth with exten- 
sion of the life of the Civil Rights Commission established by the 
Civil Rights Act of 1957. I welcome the opportunity to testify in 
support of these bills. 
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The cornerstone of the American way of life is the guarantee that 
all our people shall enjoy full equality before the law. The United 
States cannot be less than alarmed about denials of civil rights to any 
of its citizens. That cornerstone is so vital to freedom that it must 
not be chipped away. 

The broad outlook is plainly hopeful. The fact that there are ten- 
sions does not indicate that progress is not occurring. If things were 
allowed to remain as they were, there would, of course, be no tension, 
no problems, and few incidents. In most of the communities involved 
there is a growing body of informed and enlightened opinion urging 
the community to look for reasonable solutions. More and more the 
people affected are showing their acceptance of the principle that they 
must respect the lawfully determined rights of others. The pro- 
posals of the administration have been formulated with the idea of 
accelerating this attitude of acceptance and of providing the most 
effective means to insure greater progress in this field. Then, too, 
their enactment would be a striking demonstration—and I believe 
this would be of incalculable value—that the executive and legisla- 
tive branches of our Government give their full support to the judicial 
branch in making equality under law a reality for all people every- 
where in the United States. 

The proposals I shall discuss today are the following: 

1. A measure to strengthen the law with respect to obstruction of 
court orders in school desegregation cases. 

2. A measure to punish flight to avoid prosecution for unlawful 
destruction of educational or religious structures. 

3. A measure to require the preservation of Federal election records 
and authorize the Attorney General to inspect them. 

4. A measure to extend the life of the Civil Rights Commission for 
an additional 2 years. 

Mr. Chairman, I would like first to talk about the obstruction of 
court orders in school desegregation cases. 

A striking demonstration of the need for a bill of this nature is the 
occurrence at Little Rock in 1957. Notwithstanding the presence of 
the local police force, the assembly of a large mob made it necessary, 
for reasons of safety, to remove the nine Negro children who had 
been enrolled in the Central High School pursuant to the decree of the 
Federal district court. When the execution of the decrees of the 
courts are obstructed by force or threats of force, there must be 
authority to act effectively. If the State is unable or unwilling to act 
effectively, it is to the Federal Government that the country looks for 
prompt and decisive action in the face of such a challenge. I believe 
this proposal would provide authority for the Federal Government 
to act effectively under such circumstances. In a democracy, disagree- 
ment with court decrees can find free expression in the available 
judicial or political processes. It cannot be permitted to find expres- 
sion in force and thus frustrate the lawfully determined rights of 
individual citizens. And if forcible resistance occurs, it must be met. 

Our proposal is a specific and firm response to a proven need. It 
would amend the Criminal Code with respect to court orders in 
school desegregation cases. The measure would make it a Federal 
offense willfully to use force or threats of force to obstruct. court 
orders in schoo] desegregation cases. Upon conviction the offender 
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could be punished by fine of not more than $10,000, or imprison- 
ment for not more than 2 years, or both. 

The bill is not intended to apply to a person who is named in an 
outstanding court order. Under existing law such an individual is 
answerable in contempt if he violates or resists the order directed 
to him. This proposal is designed to cover persons who are not in 
terms subject to the order, but who willfully intervene in the situa- 
tion for the purpose of frustrating that order. Although the bill 
properly covers individual action it is contemplated that it would be 
used principally in coping with concerted action. 

There is a substantial doubt whether the existing authority of the 
Federal courts is sufficient to impose effective sanctions against mem- 
bers of mobs—or against others who, by threats or force, willfully 
prevent, cbstruct, impede, or interfere with the exercise of rights or 
the performance of duties under a school desegregation order of a 
Federal court. The purpose of the bill is to remove that doubt. 

The doubt concerning the present law arises from the fact that the 
contempt power comes into play only when it has been found by the 
court that the persons charged with contempt disobeyed or resisted 
the decree of the court. Under Federal procedure, a person cannot 
ordinarily be held in contempt unless he was either a party against 
whom the decree was issued or was acting in active concert with a 
party. ‘These limitations are provided by rule 65(d) of the Federal 
Rules of Civil Procedure. 

In the example I have given, obviously a desegregation order can- 
not name the members of a mob not yet formed. Moreover, in the 
ordinary situation a mob is not in concert with the school board 
defendants. 

The inadequacy of the contempt power is well illustrated in the 
Little Rock case. A mob was incited to resist the orders of the court 
concerning the desegregation of the school. The persons responsible 
were not parties in the litigation, there was no proof that they acted 
in concert with those parties, hence a contempt case was impossible. 
Of course it would be possible to return to court to obtain a new 
injunction against mob leaders. Then it would be necessary, of 
course, to prove subsequent acts in violation of the new injunction. 
Obviously, this time-consuming procedure is of no practical use in 
that situation. It will not produce the prompt action needed to break 
up a mob which may be threatening the safety of children. For these 
reasons we believe that the contempt power must be supplemented 
if we are to deal promptly and effectively with individual or con- 
certed action seeking to obstruct orders of the court. 

The present obstruction of justice statute also appears to be in- 
adequate. It is 18 U.S.C. 1503, which punishes whoever (1) 
“corruptly, or by threats or force, or by any threatening letter or 
communication,” intimidates or endeavors to intimidate a witness in 
a U.S. court or before a U.S. commissioner or any grand or petit 
jury, or any official in the discharge of judicially connected duties ; 
or (2) injures a party or witness on account of his testimony in a 
Federal judicial proceeding or a grand or petit juror on account of 
a verdict or indictment: or (3) injures an officer on account of the 
performance of judicially connected duties; or (4) corruptly or by 
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threats or force obstructs or impedes the “due administration of 
justice.” 


(At this point in the proceeding, 10:15 a.m., Senator Ervin entered 
the hearing room.) 

Senator Jounston. Does the Attorney General want to be inter. 
rupted in giving his paper or does he want to wait until after he 
finishes before we ask questions ? 

Mr. Rocers. Senator, naturally I will bow to the wishes of the 
committee, but I think it might be a little better first to finish m 
statement and then have the questions. But I will do as the com- 
mittee desires. I think it is a little easier sometimes to complete the 
statement because occasionally I would cover in some subsequent part 
of my testimony the question you might ask, so I would prefer to 
finish my statement. But I will be bound by the wishes of the 
committee. 

Senator JouNston. You may proceed then. 

Mr. Rocerrs. Thank you very much. 

The important phrase for our purposes is “due administration of 
justice.” The use of force to obstruct an existing desegregation decree 
would be covered, if at all, only if it could be considered to obstruct 
or impede the “due administration of justice.” But the phrase has 
been narrowly interpreted to be qualified and limited by the acts spe- 
cifically enumerated in the preceding portions of the statute, (United 
States v. Scoratow, 137 F. Supp. 620 (W.D. Pa., 1956) ), and to in- 
clude only conduct of that nature (/aili v. United States, 260 F, 2d 
744 (C.A.9, 1958) ). 

Thus, the statute has been held as not covering an assault upon a 
U.S. commissioner who had required a defendant to execute a bail 
bond (United States v. McLeod, 119 Fed. 416 (C.C. N.D. Ala., 1902)), 
The court was of the view that since the commissioner had already 
performed his duty, the assault could not have influenced or impeded 
the due administration of justice. And in the Scoratow case the 
statute was held inapplicable to threats made against witnesses in 
the course of an FBI investigation and prior to the filing of a com- 
plaint, the conduct not being related to a pending judicial proceeding. 

I do not want to be understood as suggesting categorically that a 
desegregation decree is beyond the reach of the existing obstruction- 
of-justice statute. It is possible to argue that interference with an 
existing order relates to a case that is still pending and thus disturbs 
the ordinary and proper functions of the court within the meaning of 
the statute. 

However, in view of the previous decisions of the court there is so 
much doubt as to the scope of the present law that arrests of mob 
leaders by Federal authorities would be of questionable validity and 
their prosecution probably unsuccessful. What we are trying to reach 
here are deliberate attempts by force or threats of force to frustrate 
Federal court orders dealing with a settled constitutional right. Such 
a challenge to the rule of law must be met clearly and unequivocally. 

The language describing the actions covered is substantially similar 
to that employed by the existing obstruction-of-justice statute, except 
for the addition of the word “willfully.” Now we added this word 
“willfully” because although we think it is implicit in the present 
statute, (Pettibone v. United States, 148 U.S. 197, 206 (1893)) we 
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want to make it clear that a conviction could not be obtained without 
evidence of an intention to obstruct the exercise of rights or the per- 
formance of duties under a Federal desegregation decree. The de- 
fendant would have to know of the existence of the decree. We want 
to reach only those people who have decided to take the law out of the 
hands of the court, and we all know the resulting difficulties and 
trouble that causes our Nation. 

Under the measure Federal officers would have the necessary au- 
thority to make arrests on the spot. However, those charged would 
be given every procedural protection, inc luding indictment “by a local 
grand jury and a trial by local petit jury. We believe that making 
this conduct a specific Federal offense, together with the complemen- 
tary power to m: ike on-the-spot arrests, ‘will undoubtedly deter the 
formation of mobs and will help in the suppression of such mob action 
as may nevertheless occur. The bill should thus contribute substan- 
tially to the safety of the schoolchildren involved. 

You will note that the bill would not apply to— 

an act of a student, officer, or employee of a school if such act is done pursuant 
to the direction of, or is subject to disciplinary action by, an officer of such 
school. 
The reason for this exception is that students, or others who are part 
of a school system, can be dealt with as a manner of school discipline. 
We want it to be clear that the statute can, in no sense of the word, 
be thought of as interfering with the normal operation of the schools 
themselves. 

The problems that arise when individuals act by force or threats of 
force to obstruct desegregation decrees issued by a Federal court are 
national in scope. ‘They must be met promptly and vigorously, and 
this proposal has been drs ‘afted with this thought and objective i in mind. 

Now going to the second proposal which relates to flight to avoid 
prosec ution for destruction of educational or religious structures. 
This important problem we believe requires additional legislation, par- 
ticularly as it relates to bombing of schools and places of worship. All 
decent, self-respecting people are shocked by these incidents of law- 
lessness. They are manifestations of racial and religious intolerance 
that are of extreme concern on both the domestic and international 
scene. While the perpetrators should be dealt with primarily under 
local law and by local law enforcement officers, supplemental aid from 
the Federal Government is needed. 

We therefore propose to amend the Criminal Code so as to make it a 
felony punishable by ox of not more than $5,000 or imprisonment of 
not more than 5 years, or both, for an indiv idual to travel in inter- 
state or foreign commerce to avoid local prosecution, custody, or con- 
finement for wilfully damaging or destroying, or attempting to damage 
or destroy, by fire or explosive any building, structure, facility, or 
vehicle used primarily for the purpose of public or private educ: ation 
or for religious purposes. Flight to avoid testifying in any criminal 
proceeding relating to such conduct would likewise be punishable. 

In my opinion this bill will serve as an effective deterrent to the 
bombing of educational and religious structures. It has the full sup- 
port of the Director of the Federal Bureau of Investigation who re- 
cognizes that these incidents have confronted local law enforcement 
officials with difficult investigation and detection problems. A bomb- 
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ing is one of the most difficult types of crime to solve. Evidence and 
clues which might otherwise be available are ordinarily destroyed by 
the blast. There are no tangible “fruits,” the sale or disposal é 
which can be traced. The offense i is most often committed at night 
and therefore there are usually no eyewitnesses. The collection, sift- 
ing, and analysis of whatever physical evidence remains requires not 
only a great amount of effort and patience, but also expert trainin 
equipment, and experience. And while local officials have been dili- 
gent in their efforts to apprehend the offenders, there is no doubt that 
there are interstate aspects to the offenses and utilization of the re- 
sources and powers of the Federal Government is needed. 

When it has been requested by local authorities, the FBI in these 
cases has given its complete cooperation. It has rendered effective 
assistance in a number of bombing incidents, including those at Clin- 
ton, Tenn., Atlanta, Ga., Peoria, Il. .. and Osage, W. Va. The FBI 
has made available the full use of its labor: atory facilities, and to co- 
ordinate efforts to cope with the problem, it has held 176 field con- 
ferences with top local law enforcement officials, attended by over 
8,000 officers representing 3,687 local law enforcement agencies. FBI 
representatives have discussed appropriate techniques for solving these 
bombings and have outlined the services the Bureau may offer local 
officials in their investigations. 

However, the FBI should be in a position to act independently. 
For that purpose it requires a clear and solid jurisdictional basis on 
which it can proceed promptly and with it all its resources to make 
the necessary investigations and to apprehend the persons involved. 
The present bill, which has as its model—when I say “the present bill,” 
I mean this part of the administration proposal—has as its model the 
Fugitive Felon Act (18 U.S.C. 1073), reflects a basic principle that 
has been long maintained by the legislative and executive branches of 
the Federal Government. This principle is that the FBI is not a 
national police force, should not become such, and should not super- 
sede local law enforcement agencies. 

Since 1934 the Fugitive Felon Act has been the means for punishing 
persons who travel in interstate commerce with the intent to avoid 
prosecution under State law for certain listed felonies, or to avoid 
testifying in State felony proceedings. While the Fugitive Felon Act 
established such conduct as a Federal offense, its purpose was to sup- 
plement State law enforcement. Under the act the FBI can and does 
locate and apprehend fugitives from State justice. When fugitives 
are arrested by the FBI, they are turned over for State prosecution 
and as a rule are not. prosec ‘uted for unlawful flight, except where 
for some reason State prosecution is impracticable or inadequate. Dur- 
ing fiscal 1957, 947 fugitives were located by the FBI proceeding under 
the Fugitive Felon Act. Of these only nine were prosecuted in the 
Federal courts under the act. 

The proposal, in aoe for Federal action as a supplement to, 
but not a substitute for, State and local action, proceeds on the same 
principle and policy reflected in the Fugitive Felon Act. It differs 
from that act in some particulars. While the Fugitive Felon Act 
applies to flight from prosecution for specified common law and 
statutory felonies, this bill would apply to flight from any prosecu- 
tion for the willful destruction or damaging by fire or explosives of 
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any educational or religious building, structure, facility, or vehicle, or 
for attempting to do so. It would “be immaterial whether the State 
prosecution would be for a felony or a misdemeanor. 

It is our belief that enactment of this statute will bring home to 
terrorists involved in these incidents that the matter is one “of serious 
national concern and that whoever is foolish enough to indulge in such 
lawless action will have to face up to the formidable arr ay of both 
State and Federal ene 

Our next proposal, S. 957, is designed to implement the authority 
vested in the Attorney Gener ‘al by the Civil Rights Act of 1957, to 
institute civil proceedings for preventive relief against discriminatory 
denials of the right to vote in Federal elections. We have found that 
an effective exere ise of this authority is seriously hampered by lack 
of suitable provisions for access to voting records during an investi- 
gation. 

This bill would vest in the Attorney General the authority to re- 
quire the production for inspection of records and papers relating 
to any general, special, or primary election involving candidates for 
Federal office. It would also require the retention and preservation 
of such records for 3 years. Willful failure to retain and preserve 
the records would be an offense punishable by fine of not more than 
$1,000 or imprisonment for not more than 1 year, or both, and their 
willful theft, destruction, concealment, mutilation, or alteration, by 
fine of not more than $5,000 or imprisonment for not more than 5 
year's, or both. In the event of nonproduction, jurisdiction would be 
conferred upon the Federal district courts to resolve any dispute which 
might arise in connection with the exercise of the authority conferred. 

To establish a denial or threatened denial of the right to vote be- 

vause of racial discrimination requires proof not only that qualified 
persons are not permitted to register or vote, but that the denial is 
based on racial discrimination. This calls for evidence that individ- 
uals of a particular race had in fact either satisfactorily demonstrated 
their qualifications and had offered to do so, and were nevertheless 
not allowed to register or vote, while individuals of another race no 
better qualified had been permitted to register or vote. 

To assemble the necessary proof of discrimination is impracticable, 
if not impossible, without access to detailed information concerning 
applications, registrations, or other acts, tests, and procedures re- 
quisite to voting. It is on the basis of such information that it be- 
comes possible to determine who has been permitted to register or 
vote and who has not, and to make the necessary racial breakdown. 
The only source of such comparative information—necessary for 
proper evaluation of complaints and in the preparation of cases—is 
the records of registrations or other action required for exercise of 
the franchise. 

In the exercise of his authority under the Civil Rights Act the 
Attorney General has no existing power to require the production 
of election records during any investigation of complaints that quali- 
fied persons have been denied the right to vote in violation of Federal 
election law. The need for this power is plain. Some State and local 
authorities have refused to permit inspection. There are also the re- 
cent experiences of the Civil Rights Commission. The Commission, 
which does have the power to subpena such records (although not for 
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the purpose of enforcing voting rights—in other words, we can’t 
use the evidence that they get as a result of subpena), has found it 
necessary to utilize its power to compel production. In the recent 
Alabama case, in the United States District Court for the Middle 
District of Alabama (Jn re George C. Wallace, et al., No. 1487-N), 
Judge Johnson, in enforcing the subpena power of the Civil Rights 
Commission, stated in his opinion of January 9, 1959, that the i inspec- 
tion of voting records “must be considered to be an essential step in 
the process of enforcing and pr otecting the. right to vote regardless 
of color, race, religion, or national origin.’ An even more recent 
example is the refusal of a Louisiana official to permit the Com- 
mission to inspect. voting records in his custody. ' 

Our proposal is the considered product of experience. ‘Two of its 
provisions are of particular significance. The first of these is the 
provision which calls for production and inspection of the records 
rather than for the issuance of a subpena. In actual operation pro- 
duction would normally be at the usual place of custody of the votin 
records. Because of the importance of voting records and the fre- 
quent need to refer to them, we believed it would be preferable that 
the elgislation should provide for inspection at their location rather 
than to permit their removal by subpena to some other place. The 
subpena power might be viewed by some as an attempt by the Federal 
Government to interfere unduly with State control over or rec- 
ords. Inspection at the place of custody avoids such charge. The bill 
authorizes inspection of the records at the office of the ee US. 
attorney as an alternative if for some good and sufficient reason— 
which the court could pass on—the us sual place of custody is unsuit- 
able. 

The second provision requiring retention of records for a period of 
3 years is extremely important. Its practical need has been strikingly 
demonstrated in the State of Alabama. After the commencement of a 
suit by the United States under the Civil Rights Act of 1957, the 
Alabama Legislature introduced a bill permitting destruction of the 
questionnaires of unsuccessful applicants for registration. Its ob- 
vious purpose was a obstruct the enforcement of the Civil Rights Act. 
Immediately after the introduction of the bill, the Government ap- 
plied for and obtained a temporary restraining order preventing 
destruction of the records in the county involved in the case. Within 
a matter of days the bill authorizing destruction of the records had 
been passed into law. Similar action in other states would frustrate 
Government inspection of the records if the preservation provision of 
this proposal does net become law. 

I would like to go to the fourth proposal now. The reason for 
my mentioning S. 960 is because it is part of the administration’s 
piper: im and is among the proposals forwarded by the Department 
of Justice. As you know, however, the Civil Rights Commission acts 
wholly independently of the Department of Justice. While we have 
represented the Commission at its request, as provided by the law, in 
proceedings to enforce its subpenas, we have not in any sense of 
the word been involved in the Commission’s activities. 

S. 960 provides that the life of the Civil Rights Commission should 
be extended for an additional 2 years. Accordingly, we ask that 
section 104(b) of the Civil Rights Act be amended to provide that 
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the Commission shall submit an interim report not later than Sep- 
tember 1, 1959, and a final report not later than September 9, 1961. 
As it now stands, section 104(b) requires submission of an interim 
report at such times as either the Commission or the President deems 
desirable, and a final report not later than September 9, 1959. 

You are aware of the fact that the Civil Rights Commission, for 
reasons beyond its control, was not ina position to commence opera- 
tions for a number of months after enactment of the Civil Rights 
Act on September 9, 1957. It has performed ably and effectively 
since that time. Termination of the Commission’s existence by 
September of this y ear would not, in the opinion of the President, 
give it full opportuni ity to make the comprehensive inevstigation, 
study, and analysis that is needed of the problems involved in this 
complex and diflic ult field. 

The Commission’s initial public hearing was held on December 8, 
1958, in Montgomery, Ala., in connection with complaints of im- 
proper denials of voting rights. There has be en extended litigation 
in that instance concerning the Commission’s right to inspect elec- 
tion records. 

The Commission has, of course, not limited itself to the question of 
voting rights. It has recently held a conference in New York City 
on racial discrimination in housing and a few weeks ago in Nash- 
ville, Tenn., on school desegr egation | problems. 

The work of the Commission to date proves that the public interes! 
will be well served by extending its life for 2 more years. 

Mr. Chairman, I should like to conclude my remarks by emphasiz 
ing again that the legislative proposals which we are sponsoring are 
designed to provide a more solid basis for continuing the outstand- 
ing advances of recent years toward achieving our goal of full 
equality under law for all our people. The future, IL believe, will wit- 
ness even better progress. The situation calls for wisdom, under- 
standing, and determination. The administration’s proposals were 
drafted with this in mind. They are moderate, workable and neces- 
sary. They will be helpful to proper law enforcement and are fully 
deserving of the favorable consideration of this subcommittee. 

Thank you very much. 

Senator Ervin (presiding). Before we take up questioning of the 
Attorney General, I would like to say something. This is the first 
time we have had a quorum of the committee since we started meet- 
ings. I am faced with the situation where many weeks ago I made 
engagements for next week and if we conduct hearings next week 
I will be unable to attend. If Mr. Johnston will act as chairman, I 
will make a motion that after today’s hearing, further hearings be 
postponed until after the Easter recess. 

Senator Jonnston. Carrying out the same line of thought, I have 
discussed this with other members of this committee that are not even 
present this morning and they concur in the thought that it would be 
very advantageous for us not to have any meetings next week, and 
dué to the fact that Senator Ervin has been present, I think, at every 
meeting they had—practically every meeting last year and he wants 
to be present at this hearing, I make a motion that we do not have 
any hearings next week and that we then take up the hearings again 
immediately after the Easter holidays. 
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Senator Ervin. The time to be set by the chairman. 

Senator Jounston. Yes. Now, I do that, feeling that justice wil] 
be done. I think all of you are going to find next week that we are 
oing to get in an awful rush in order to try to finish up everythin 
y Thursday morning to go on the Easter holidays, and I have talked 

to the minority leader about it, and he didn’t object to it either. 

Mr. StayMAn. The majority leader? 

Senator Jounston. I talked to the minority leader and he says he 
does not object to it. He says he is going to be very busy in the Sen- 
ate next week, and he undoubtedly will be meeting early in the morn- 
ing and late at night for several days next week. 

Mr. Sitayman. Did the majority leader express an opinion? 

Senator Jounston. I did not talk with the majority leader. 

Senator Carrotu. Will the Senator yield for a question ? 

Senator Jounston. Yes, I yield. 

Senator Carrott. May I ask counsel of the committee what wit- 
nesses are scheduled for next week ? 

Mr. StayMAn. Senator, next week we have scheduled representa- 
tives of nationwide membership organizations who support one or 
more of the proposals before the subcommittee. 

We had taken into account the coming Easter recess and had not 
scheduled any hearings on Friday, Good Friday. Nor on Monday 
morning, because that is the regular time for the Judiciary Commit- 
te meeting. We weren’t able to get a room on Wednesday. So we 
just had half-day hearings scheduled for Tuesday and Thursday 
mornings. 

Two witnesses I know of are Roy Wilkins, national head of the 
Leadership Conference on Civil Rights and executive secretary of 
the National Association for the Advancement of Colored People, and 
Joseph Rauh, Jr., who is counsel for the Leadership Conference and 
an attorney here in Washington. There are other organizational wit- 
nesses who have asked to be heard. 

Senator Carrotu. Then if I understand the situation, Monday is the 
meeting of the Senate Judiciary Committee. 

Mr. Starman. That is right. 

Senator Carrott. So we wouldn’t have a meeting that day. We 
would have only 2 hours on Tuesday 

Mr. StaymMan. Tuesday morning. 

Senator Carroti. I want to keep this in chronological sequence. 
You have made no schedule for Wednesday ? 

Mr. Starman. That is right. 

Senator Carrot. So we could only have 2 hours on Tuesday and 2 
hours on Thursday ? 

Mr. Starman. That would be about the maximum amount. 

Senator Carrotu. If I understand the purport of the motion here, if 
I understand the nature of it, it is that immediately after next week, 

after the Easter recess, we will take up where we left off: is that 
right? 

Senator Jonnston. That is right. 

Senator Carroti. One further question, if I may. Is there any lim- 
itation on the number of witnesses that we can hear today? How 
many witnesses have we scheduled today ? 

Mr. Starman. We have the Attorney General, who has just fin- 
ished his prepared testimony. I don’t know whether he wants any 
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other Justice Department witnesses to be heard. We have the Vice 
Chairman of the Civil Rights Commission here and one or two Sena- 

tors have indicated an interest in testifying or exercising senatorial 
privilege and coming in after the first witness. 

Senator Carrotu. The point is we have the Attorney General of 
the United States and we have two members to testify here for the 
Civil Rights Commission. 

Mr. Starman. I understand that Dean Storey has flown up from 
Texas in order to be heard. 

Senator Carrouu. Is there any objection interposed to continuing 
today, continuing on, and finishing with these witnesses? 

Mr. Starman. The Senate goes in at noon, so if we continue past 
noon we will have to make the formal request to sit, while the Senate 
isin session. Similar requests have been granted every day this week. 

Senator Carrot. I think Senator Ervin’s request is perfectly rea- 
sonable. I see no reason, in view of the fact we will only be in ses- 
sion 4 hours next week, as the committee counsel has explained, that 
we can’t accede to this request to vote for his motion to go over until 
after Easter. 

Senator Ervin. Any further discussion ? 

It was Senator Johnston’s motion. 

If not, all in favor of Senator Johnston’s motion that the hearing 
be in recess after today until after the Easter recess, then to be 
called at such time as Senator Hennings, the chairman of the subcom- 
mittee, designates, raise their hands. 

Opposed ? 

(Motion carried unanimously.) 

Senator Carrot. I would like to offer another motion that imme- 
diately after Easter—perhaps I will withhold the motion and ask 
counsel, how do we then get underway ? 

Mr. Starman. The Senate Easter recess continues until Tuesday, 
April 7. No meetings are scheduled on the 6th. 

Senator Carroun. Are you in a position to begin planning for April 
8 and 9? Is there any reason why you can’t schedule the witnesses 
on the 8th ? 

Mr. StaymMan. The only reason might be an unavailability of hear- 
ing rooms. We have had difficulty in getting committee rooms during 
the move from the Old Senate Office Building to the new. We have 
rooms assigned to us for some days, but not every day, in April. 

Senator Carroty. The reason I ask the question is that I am sure 
that Senator Ervin and all of the other Senators who voted on this 
motion do not want to give the appearance that we are trying to 
delay any action. I recommend to counsel that he set up hearings as 
rapidly as possible so that impression will not go out. 

Mr. Stayman. May I be guided by the sense of the committee that 
we continue the hearings after this afternoon until after the Easter 
recess and then first hear those favoring the legislation, before we 
start hearing opponents of the legislation? Is that the sense of the 
subcommittee ? 

Senator Jonnston. I don’t see any objection to that. 

Senator Ervry. I think that would be an orderly way to do it. 

Senator Carrott. May I make this observation: Are we leaving 
the impression we are trying to shut out people who were scheduled ? 
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Why were these folks scheduled? Are they going to be given the first 
opportunity to be heard ¢ 

Senator Ervin. I would think they would be given the first oppor- 
tunity. 

Mr. Starman. Thank you, Mr. Chairman. I therefore understand 
that the sense of the subcommittee is that they would go on as sched- 
uled here, and nobody would be cut. off. 

Senator Ervry. Mr. Attorney General, I want to talk a little bit 
about the elementary principles of law which have more relevance to 
other fields than they do to the one which we are struggling with. 

Is this your underst anding of the interpretation “that has been 
placed on the equal protection of the laws clause in the 14th amend- 
ment; namely, the eq ut: al protection clause was designed to safeguard 
against acts of the State and not against the conduct of private in- 
dividuals or persons / 

Mr. Rocers. Will you state that again, please ? 

Senator Ervin. The equal protection clause was designed to safe- 
guard against acts of the State and not against the conduct of private 
individuals or persons, and I will add one additional thing; it does not 
add anything to the rights which one citizen has against another 
under the Constitution. 

Mr. Rocers. I think that is right. 

Senator Ervin. The equal protection of the laws clause applies, 
does it not, to every citizen, every alien, and the every corporation 
within the jurisdiction of any State? 

Mr. Rogers That is right. I think the Constitution uses the word 
“person,” as I recall. 

Senator Ervin. And the word “person” has been construed by the 
courts to include both aliens and citizens and private corporations, has 
it not? 

Mr. Rogers. That is right. 

Senator Ervin. So, consequently, it is a clause that applies to vir- 
tually every legal entity of any kind that resides or has a legal resi- 
dence within the jurisdic ‘tion of any State ? 

Mr. Rogers. Yes. Denials by the State against those entities; that 
is right. 

Senator Ervin. It has no application, of course, to the Federal Goy- 
ernment. 

Mr. Rogers. That is correct. The Federal Government, of course, 
has the responsibility to see that the Constitution mandate is carried 
out but it doesn’t, by express terms, refer to the Federal Government ; 
that is right. 

Senator Ervin. In other words, equal protection of the laws clause 
is a prohibition which applies to State acts? 

Mr. Rocers. That is correct. 

Senator Ervin. And the word “State” in that connection, of course. 
includes political subdivisions of the States, like counties and munic- 
ipalities and school districts and various other political subdivisions 
of the State? 

Mr. Rocers. That is right, and I think, as you know, Senator, the 
reason that the Constitution omitted that originally was because it 
was the fear of our forefathers of the Constitution that tyrannical 
acts might be the result of Federal action, because that had been the 
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experience of our forefathers, and it wasn’t until the time they passed 
the 14th amendment that they had expressed reference to State acts 
which might deny any citizen or person these rights. 

Senator Ervin. Now would this not be a sort of shorthand accurate, 
nutshell definition of the meaning of the equal protection of the laws 
clause; namely, that the equal protection of the laws clause prohibits 
any action on the part of any State or any political subdivision of 
the State which, either by State law or by the application of State 
law to any person, results in discrimination against that person in 
any area in which the State operates or is authorized to operate ? 

Mr. Rocers. Well, I think that the general idea of your statement 
is right. I hesitate to answer “Yes” ¢ rategorically because, as you 
now, the Constitution has a pretty long history in the courts and I 
think you can make a mistake by giving answers to constitutional 
questions of that kind in any categorical fashion, but I think generally 
speaking, if 1 get the point of your question, I think I agree with it. 

Senator Ervin. I realize that doesn’t explain it all because I have 
before me volume 16A of Corpus Juris Sec undum, which takes 238 
pages just to state in very summary fashion the tremendous number 
of areas in which questions involving the equal protection of the laws 
clause can rise. 

Mr. Rocers. That is why I am a little cautious in answering that 
kind of a question about the 14th amendment, because you know there 
are thousands of cases involving that amendment and it has involved 
almost all kinds of factual situations that you can imagine. 

Senator Ervin. The amendment, fundamentally, is designed to pre- 
vent a State or any political subdivision of the State, either by law 
or by the administration of law, to treat one person differently from 
another when those persons are in like circumstances, 

Mr. Rocers. I wouldn’t want to answer that question. I think that 
is maybe an oversimplification. What it really says is no State shall 
deny to any person equal protection of the laws and then, as I say, 
the courts—there are thousands of decisions about that. 

Senator Ervin. Now there are some bills pending before the comi- 
mittee which undertake to confer upon the Attorney General tl 
discretionary authority to bring suits against individuals, rather tha un 
against persons ac ting for the State or State agencies. Do you think 
that provisions to th: at effect would harmonize with the equal protec 
tion of the laws clause? 

Mr. Rocers. Well, those are difficult questions to answer because of 
the general way you have stated it. I don’t think that a provision 
authorizing the Attorney General to institute a law suit in the name 
of the United States would violate any constitutional provision. In 
fact, that is exactly what the Civil Rights Act of 1957 did in the field 
of voting. 

Senator Ervin. Well, you have a more explicit base for Federal] 
action in the voting field than you do in proceedings under the 14th 
amendment: that is, under the equal protection of the laws clause, 
don’t you? In other words, you have something spelled out specifically 
in the 15th amendment about the denial or abridgement of the right 
to vote. Don’t you consider that gives the Federal Government 
stronger power in that specific area ? 

Mr. Rocrrs. No; I don’t think I would conclude that, Senator. In 
other words, I don’t think you can say because one portion of the 
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Constitution seems to be stated a little more specifically than another 
that it has less validity. 

Senator Ervin. But I know you have a provision in the original 
Constitution, i.e., article I, section 4, to the effect that Congress ma 
make or alter regulations as to the times, places and manner of hold- 
ing elections for Senators and Congressmen, except as to the places 
of 7 evesen Senators. 

Mr. Rocers. Yes. 

Senator Ervin. In other words, my interpretation of the Constitu- 
tion is that the Federal Government has more power with respect to 
voting rights and elections than it does have in these fields that are 
covered by the equal protection of the laws clause and due process 
of law clause and the immunity clause of the 14th amendment because 
the Federal Government is given power expressly in the Constitution 
to act positively whereas the power under the protection of the laws 
clause is only a power to enforce a prohibition against State action, 

Mr. Rocers. Well, I think you can make that argument, but I 
don’t think that because it expressly refers to elections in the Con- 
stitution that that becomes any stronger power than the negative 
power that no State shall deny to any person. In other words, 1 just 
don’t think I agree with your conclusion. I see the point you are mak- 
ing, but I don’t believe I agree with the conclusion. 

Senator Ervin. Well, don’t you realize that the decisions of the 
Supreme Court of the United States interpreting the equal protec- 
tion of the laws clause have said time and time again that the only 
authority that the Federal Government gets under that is to enforce 
a prohibition against State action. 

Mr. Rocrers. Well, the authority of the Federal Government is to 
support the decision of the court and see that it is carried out. 

Senator Ervin. I am not talking about that bill; I am talking about 
these other bills. I am talking about bills which deal with so-called 
part IIT, as it has become familiarly known. 

Mr. Rocrers. Of course, Senator, there are quite a few different 
versions of part III and I think it is helpful in a discussion of this 
kind to direct our attention to a particular proposal. Now the original 
proposal the Department made in part IIT has been considerably 
altered in other versions of the so-called part III, so I think it is 
helpful—at least helpful to me—if I am sure of what we are talking 
about. As you know, we do not support any of the so-called part 
III provisions at this time, but I think it is helpful to direct our 
attention to a particular one if we want to go into it. 

Senator Ervin. We have two bills of that type pending before the 
committee—S, 456, introduced by Senator Javits, and S. 810, intro- 
duced by Senator Douglas, which undertake to give the Attorney 
General authority to sue in behalf of any person who is denied the 
equal protection of the laws on account of race, color, religion or 
national origin. These bills constitute a modification of the bill of 
1957 which contained a provision designated as part IIT which would 
have authorized the Attorney General to bring any suit that he saw 
fit in behalf of any person who was allegedly denied the equal pro- 
tection of the laws. The two pending bills do not seem to be con- 
cerned about securing the equal protection of the laws for all people. 
They are concerned solely with certain selected groups. What do 
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you think about the proposition of passing a law for the Federal 
Government to bring suits at the expense of the taxpayers on behalf 
of a person who is allegedly denied the equal protection of the laws on 
account of his religion ? Do you think that such a law could be re- 
conciled with the “first amendment which says that Congress shall 
pass no law respecting an establishment of religion or prohibiting the 
free exercise thereof ? 

Mr. Rocers. Senator, if I understand your point, I don’t think I 
agree with you on the constitutional phase of your argument. I do 
agree with you on the question of whether it w ould be wiser not to have 
a bill of this scope passed at the present time. It is my belief that a 
bill of that scope at the present time would not be wise. I think it 
would require the Government to become involved in a great deal of 
litigation which might very well harden the resistance that is already 
apparent in many areas to the point where it would be impossible to 
make any progress in the future. 

I realize that you can make an argument the other way. I realize 
the validity of the argument the other w ay. I think it is a question of 
judgment and balance and timing, and it is my belief now that a bill of 
that kind might curtail progress, rather than advance the progress in 
this field. 

Senator Ervin. I am intrigued with the legal question as to whether 
or not Congress would have the power to authorize litigation to be 
carried on at public expense for persons who are allegedly denied their 
right to the equal protection of the laws on account of their religious 
beliefs and at the same time to allow such litigation to be carried on 
under the same terms on behalf of those having no religious beliefs who 
are allegedly denied their right to the protection of the laws. 

Mr. Rocers. Senator, I was impressed by the unanimity of the com- 
mittee, and I was hoping I could carry on the same spirit, but in this 
particular area I think I have to disagree. I think there is no con- 
stitutional bar to authorizing the United States to institute suit, be- 
cause Congress itself has recognized that the United States has the 
power to bring a suit in the voting case. I don’t think you can make a 
constitutional argument that the ‘United States can bring a lawsuit at 
the request of an individual to protect his constitutional rights in one 
field, but the United States can’t, for constitutional reasons, do it in 
some other area. In other words, I think if Congress desires todo it, it 
has the authority to authorize the United States to institute actions to 
protect constitutional rights of individuals, whether it is in voting or 
any other field ; but, as to ) the question of the wisdom of it, I have doubt. 

Senator Ervin. W ell, in saying that, you don’t ov erlook the fact that 
the fifth amendment contains a due- -process-of-law clause applicable 
tothe Federal Government, do you ? 

Mr. Rogers. I didn’t get that. 

Senator Ervin. In making the statement that Congress would have 
aright to authorize the Federal Government to sue for any individuals, 
you | don’ t overlook the fact, do you, that the fifth amendment contains 
a provision that makes due process of law applicable to the Federal 
Government ? 

Mr. Rocers. Oh, that is right. Sure. 

Senator Ervin. Well, doesn’t the due-process clause of the fifth 
amendment prohibit Congress from passing a law applicable to some 
people and not applicable to other people in exactly the same situation ? 
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Mr. Rogers. Well, yes. I don’t think you could draft a statute that 
would say that the United States could only bring the action in behalf 
of a particular class. It would have to be across-the-board provision, 
just as the Civil Rights Act of 1957 is across the board. In other 
words, you couldn’t authorize the United States to bring the action 
only for certain people but you could do it if you provided that it 
would apply te all persons whose constitutional rights have been 
denied. 

Senator Ervin. These bills—S. 456 and S. 810—restrict the power 
of the Attorney General to bring suits for the benefit of persons who 
have been denied the equal protection of the laws on account of cer- 
tain things, and not on account of other things. They don’t apply to 
all in the same situation—to all denied the equal protection of the 
laws. 

Mr. Rocers. In other words, you think that the draft, the bill that 
is before you there, should apply to everybody, not just on account 
of race? 

Senator Ervin. That is right. To pass these bills would be just 
about as bad constitutionally as to pass a law providing that the Fed- 
eral Government should sue at taxpayers’ expense to secure the equal 
protection of the laws for redheaded people, but not for baldheaded 
people. I can’t see how the Federal Government can pick out certain 
groups and make them the favorites of the law under constitutional 
provisions which apply to all people equally. 

Mr. Rogers. Senator, I would be glad to look at that particular bill 
with that in mind. I don’t believe that our conclusion would be the 
same. We reach the same result, but for different reasons, I think. 

Senator Ervin. Well, I agree with you to this extent: I think it is 
unwise at this time. I also think it will be unwise from now on until 
such time as the last lingering echo of Gabriel’s horn trembles into 
ultimate silence for the Congress to pick out special groups of people 
and make them favorites of the law in a country whose proud boast it 
is that everybody stands equal before the law. We could argue that or 
discuss that for a long time without coming to any satisfactory con- 
clusion. I am glad that we are at least in agreement on this question 
that it is unwise at this time to put in part ITT. 

The bill you recommend, S. 955, is a bill which invades a new field 
of legislation that her etofore has been reserved to the States as a mat- 
ter of practice, does it not? 

Mr. Rocers. No, I don’t think that. It extends the present statute. 
It is an extension of ius present statute 1503, but I don’t think it is any 
invasion of States rights. 

Senator Ervrn. I am not talking about States rights. We can avoid 
that argument. But if it were enacted into law, it would mark the 
first time that the Federal Government has undertaken to make it a 
Federal crime for persons to commit assault and battery on a citizen. 

Mr. Rogers. I don’t think that is right. a are a lot of assaults 
that are Federal crimes now. In other words, I don’t think this is a 
new concept at all. We have all kinds of assault cases on Federal prop- 
erty and Indian reservations and Federal buildings and all sorts of 
things of that kind. 

Senator Ervin. Well, those are all in the territories over which the 
Federal Government has or can claim exclusive jurisdiction over the 
land and the buildings. 
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Mr. Rocrers. And this refers to cases involving orders of the Federal 
court. 

Senator Ervin. Yes, but it applies to people in a territory over 
which the Federal Government has no exclusive jurisdiction or claim 
of exclusive jurisdiction. 

Mr. Rogers. Of course not exclusive. 

Senator Ervin. In other words, it applies to every part of the 
United States? 

Mr. Rogers. That is right, just like the present obstruction of 
justice statute applies to every part of the United States. In other 
words, it is exactly the same as the present obstruction of justice 
statute. If in a State a juror who is serving on a Federal trial is 
assaulted by a local citizen, he is guilty of a Feder ‘al crime. 

Senator Ervin. What I wonder about is why you pick out one 
group of citizens in this bill and exclude all other groups of citizens 
in like circumstances doing the same thing and provide for the pun- 
ishkment of one group, but allow the other group to remain exempt. 

Mr. Rogers. I don’t think we do that. 

Senator Ervin. Oh, yes, you do. You say that the people that re- 
sort to violence to prevent the enforcement of a particular kind of 
a decision of the Federal court shall be guilty of a Federal criminal 
offense, whereas other people who resort to violence to prevent the 
enforcement of other decrees of the Federal court shall not be pun- 
ished by Federal courts for a crime. 

Mr. Rocers. 1 will be glad to answer that, Senator. In the first 
place, as you know, the school cases are dual interests in a lot of ways. 
In the first way, it is different from other situations in that it is a 
continuing injunction; it continues on under an order which is ap- 
proved by the court, so that it has to be followed day after day after 
day. Two, the usual injunction involves parties to the litigation and 
as a rule the court’s decision may be vindicated by acts of the marshal 
or usually there is no opposition except on the part of the defendant 
and this is a situation where you have very strong community re- 
sistance, as we well know, which has resulted in violence which has 
caused our Nation great harm. Three, it involves the safety of 
children. Under the court order they have to go to school or they 
go to school pursuant to the court order and we think all those things 
are so different from other situations in the legal field that this 
statute which we ask is very wise and should be enacted. 

Now if Congress feels that there are other situations where there 
is a similar need for this statute, we obviously would have no objec- 
tion. In other words, we have asked for this because we think there 
isa present need, a proven need for this kind of legislation. We think 
it would be helpful to prevent more violence in the future. We don’t 

want to ask for anything which would appear to be an extension of 
the Federal power over and beyond what we think is an honest need. 
We do think there is a need for this type of legislation. We think 
if it is enacted by the Congress it will have a very healthy deterrent 
effect and we think it should be passed. Now if Congress feels that 
it should be extended to other fields, we would not object. 

Senator Ervin. Well, from the standpoint of need, don’t you think 
that the history of the United States shows there has been much more 
violence in the field of labor controversies and much more violation 
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of injunctions in the field of labor controversies than there has been 
in the school controversy ? 

Mr. Rocrrs. Well, most of these—a good many of the injunctions j in 
labor cases are in State courts, but, as I; say, I don’t want to engage ina 
debate on that. If Congress ‘feels that it wants to extend it to those 
fields, we don’t object. I think it would probably be unwise, if we are 
serious about trying to get legislation in this field which we think will 
prevent mob violence in the future, to get the two mixed up, but if you 
want to do it, we certainly won’t object. 

Senator Ervin. Well, my reading of history has shown me that 
there has been much more violence, and far more extensive, dangerous, 
and serious injuries inflicted in labor controversies carried on in cases 
where there were injunctions in the Federal courts against violence 
than there ever has been in school desegregation cases, and for the life 
of me I can’t see why the Federal Government should be more con- 
cerned about violence in one of those fields than it would be about 
violence in the other field because the act is exactly the same and con- 
stitutes the same defiance of the power of the Federal courts. 

Of course, I can see a political distinction because this bill is directed 
toward a minority group; namely, southern white people, and a bill 
making it a crime to use violence against Federal injunctions in labor 
controversies would have to be directed against folks who have more 
political power than southern white people. Consequently, it would 
be easier to get this one passed through the Congress, perhaps than 
to get one directed against labor passed. 

Mr. Rogers. I can assure you, Senator, that is not my purpose. I 
don’t know of any examples since—well, since I have been in the 
Department involving Federal injunctions in labor cases where this 
statute would be helpful, but, as I say, the reason we propose this is 
because we think there is a need, a proven need and we think that this 
would help to prevent mob violence. We think that in the final 
analysis the Federal Government is called upon to stop these things 
if the State is unable or unwilling to do it, and at the present. time 
there is no weapon that the Federal Government has. We are helpless 
until we use Armed Forces and I certainly think that we ought to 
try to get legislation that will strengthen the hand of the Federal 
Government in this field, to deter force and violence, so that it will 
never again be necessary to use Armed Forces, and I think this bill 
would have that effect. It is hard for me to see why anybody could 
oppose it. We couldn’t be arbitrary because we have to present the 
evidence to a grand jury, a local grand jury. We would have totry the 
case before a local petit jury and what this would permit us to do 
would be to arrest the mob leaders and, I think, break up the mob and 
I think that would have the effect of deterring things like this from 
happening in the future. So I am very serious about the fact that I 
think it is in the best interest of the United States to pass this particu- 
lar bill and the reason we drafted it this way is because we are 
honestly convinced that is the fact. 

Senator Ervin. I don’t approve of violence myself. But T certainly 
see no valid reason for making acts of violence Federal crimes in 
school desegregation cases and not making acts of violence Federal 
crimes in other Federal cases, simply because the decrees are for 
different objectives. In other words, it looks to me like this is a 
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method of undertaking to enforce the equal protection of the laws 
by unequal laws, laws which apply to some people in one situation and 
do not apply to other people in exactly the same situation, the only 
distinction being the object of the violence. 

Do not these acts of violence ordinarily constitute assaults or as- 
saults and batteries under State law ? 

Mr. Rocers. That is correct. 

Senator Ervin. And they are now punishable under State law, are 
they not ? 

Mr. Rocrrs. That is correct. 

Senator Ervin. And where an injunction is issued, they are also 
punishable by the courts as contempts, are they not 4 

Mr. Rogers. No. As I explained in my statement, they are up 
toa point. If you are named in the injunction or you are acting 
in concert with someone named in the injunction, then 1t would apply, 
but if you are not, then it would not apply. 

Senator Ervin. It seems to me that when anybody commits an act 
of violence to prevent carrying out the school integration decree in a 
community where the decree is in force, there is sufficient evidence to 
justify the assumption he is acting in privity with those who are 
parties. 

Mr. Rocers. I wish that were true, Senator. We wouldn’t have 
asked for this legislation if that were the case. 

Senator Ervin. Take the case in Clinton, Tenn. Persons com- 
mitting violence there were convicted before Judge Taylor on that 
theory. They were not parties to the integration suit at all. 

Mr. Rocrrs. Yes. 

Senator Ervin. And there was nothing to indicate that they were 
acting in concert with those who were parties to the suit, except 
their actions. 

Mr. Rocers. Well, I don’t want to reargue the evidence, but that 
was the issue in the case, whether we could prove they were acting 
in concert with those named in the injunction and we proved it and 
the court sustained it, but there wasn’t any presumption that just be- 
cause they did this that they were acting in concert. We had to speci- 
fically prove they were acting in concert. 

Senator Ervin. You had to prove it, but you proved it by the acts 
that were committed. That was the evidence you used. 

Mr. Rocers. I think you will find it was more than that. It wasn’t 
just the act. 

Senator Ervin. You proved it by the acts of violence. 

Mr. Rocers. You will find there was a lot more evidence than that, 
Senator. I will be glad to send you the record, but the record is much 
more complete than that because obviously it would be improper if 
the statute says that you have to be named in the injunction—not the 
statute, but the rules of civil procedure—or acting in active concert, 
and then you have to prove that in court beyond a reasonable doubt 
and we did that in this case. 

(At this point in the proceedings, Senator Wiley left the hearing 
room. ) 

Senator Ervin. Has there been any case involving a school where 
you attempted to prove that and haven’t succeeded ? 
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Mr. Koorns. We haven't done it. We don’t bring actions where 
we don’t think we have a case. In the Clinton case, as you know, 
the school board had to go back and get a restraining order and they 
had to name Kasper. T he or iginal court order did not name Kaspen 

Senator Ervin. But they got Kasper before they got the second 
injunction for violating the first one and sent him to prison for a& year, 

Mr. Rogers. No. Your facts are wrong. As I say, he was not 
named in the original court order. The school board went back to 
the court and got an injunction naming Kasper and then subsequent 

to that injunction Kasper committed offenses and he was convicted for 
that, for violation of that injunction, but that was an unusual situa. 
tion. Normally these people will not repeat these acts themselves to 
that extent. In other words. there will be other people that will 
take their place. Kasper just was the kind of fellow who was q 
demagogue and wanted to get into this trouble and he did it and he 
said he was going to. But that won’t be the usual situation. 

In the Little Rock situation we didn’t have the power to do that, 
if we had done it, I think we would have avoided the use of troops, 

Senator Ervin. It would seem to me you don’t have very much 
difliculty in that field because if people are doing exactly the same 
thing, that is about all the evidence it takes to show they are acting 
im concert. 

Mr. Rocers. I just don’t agree with that conclusion at all, Senator, 
I think you are wrong about that. We have to show beyond. a reason- 
able doubt that the y were acting in concert with those named in the 
injunction. There is no presumption of that. 

Senator Erxvry. If Senator Johnston and myself are doing acts of 
violence against the same people to prevent them from doing the same 
thing, aren’t we acting in concert, whether we say anything | or not? 

Mr. Rocrrs. Why, no. You mean if you acted independently and 
you are both committing acts of violence, but there is absolutely no 
proof to show that you are acting together, that there is a presumption 
because you committed the same act you are acting in concert ? 

Senator Ervin. My question is this: Wouldn’t the fact that Senator 
Johnston and I were both engaged in using force to prevent enforee- 
ment of the same decree constitute evidence that we were acting in 
concert ¢ 

Mr. Rocers. No. Let me say this: If there was an injunction ina 
school situation and you went out and hit a schoolchild and Senator 
Johnston went to the other side of the school and hit another school- 
child and the Government couldn’t show that you knew each other or 
you ever had a meeting or had anything to do with each other, we 
couldn’t show you were acting in concert. 

Now, if we could show you had meetings with the White Citizens 
Council and had been meeting at home w ith each other and you bought 
some weapons together, then maybe we could show you were acting 
in concert, but there is no presumption because you commit the same 
act that you are acting in concert. 

Senator Ervry. I am not maintaining that there is any presumption. 
But I think the law of evidence on this point was very well stated by 
the chief justice of my State in a conspiracy case where there was no 
evidence of any prior meeting of the parties. He said, as an illustra- 
tion, that if four men carrying planks, one coming from the north and 
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one coming from the south and one coming from the east and one 
coming from the west should meet in the middle of the desert and 
should put their planks down on the ground in such manner that 
they fitted pee together, that that would be sufficient evidence to 
show that they were acting in concert. 

Mr. Rocrers. Well, if you and Senator Johnston had two pieces of 
the same plank, that would be evidence. ; 

Senator Ervin. Well, I don’t want to put myself in that position, 
but if A and B would go to a school subject to an integration decree 
and grab and forcibly obstruct the entrance of 1 colored child into the 
ghool and 10 other men would forcibly obstruct the entrance of an- 
other colored child into the school, all being near the same building at 
the same time, wouldn’t that constitute evidence they were acting in 
concert ? 

Mr. Rocers. Well, now, Senator, keep in mind that what I have said 
isthat we have to show, in order to make a case under the present law, 
that those who are using force acted in concert with someone named 
inthe injunction. Now usually those who are named in the injunc- 
tion are the school board. Now the people out in the mob carrying 
the planks or whatever it 1s you suggest they are carrying would not 
normally be acting—we couldn’t show, at least, that they were acting 
in concert with the school board. Now, the school board members, 
asa rule, are not out there with planks, so that the fact you had A 
and B not named in the injunction and never acting in concert with 
the school board, we couldn’t prove it and there is nothing we could 
doabout A and B. 

Now we could go back to the court, as I said in my prepared state- 
ment, and we could present new evidence that A and B were out there 
with planks and 3 or 4 days later we get an injunction naming A 
and B. Then, in order to prove that they were in contempt of that 
injunction, we would have to go back in court and show that again 
they were out there with planks and they violated the court’s order. 
Then we would have to go back and prove they were guilty of con- 
tempt. ‘That is the present situation. 

Now just because they are out there today with planks or whatever 
weapons they have and they are threatening the children and they are 
ating together, but they are not acting in concert with someone 
named in the injunction, then there is nothing we can do about it. So 
it isn’t a question of just acting with each other; it is a question of 
their acting in concert with someone named in the injunction, and if 
we can’t show that, we are helpless to do anything at that point, and 
what we think we should be able to do is when that happens and these 
fellows are out there with planks obviously trying to intimidate the 
children, we think we should be able to arrest them for obstructing 
the court order and try them before a local jury. 

Senator Ervin. One more question on this point, and then I trust 
lean go somewhere else. Do I understand you to say that it is your 
legal opinion that the Federal court cannot punish a man for con- 
tempt of court if he knows of the issuance of an injunction ijn a case 
to which he is not a party and with knowledge of that fact willfully 
and deliberately violates that injunction and attempts to prevent the 
enforcement of that decree ? 
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Mr. Rocers. Well, Senator, you will see that I have covered that jp 
my statement, with citations, and I say in there that you can’t cate. 
gorically say that, but you can say there is such doubt under the preg. 
ent law. I don’t believe anybody would use the present law to arrest 
those people. The cases have pretty generally held that this present 
obstruction of justice statute 1503 applies only up to the point where 
the decree has been entered. In other words, it applies to assault op 
jurors, attempt to fix juries, or threatening the judge or things like 
that that occur up to the time the decree is entered, but under the 
present law we think it does not apply to acts occurring after the de. 
cree has been entered and it is to remove that doubt that we think this 
statute should be passed. 

Senator Ervin. Well, it is no harm to suggest that the brethren haye 
read the same books and have drawn different conclusions from them; 
is there ? 

Mr. Rocrrs. Not at all. 

Senator Ervin. Now we will go back to the person who is a party 
to one of these injunctions, and who resorts to violence. He can be 
punished under the State law for assault and battery, can he not? 

Mr. Rocers. Well, if it is assault—I mean you can do it without 
assault, but if it is assault, you can. 

Senator Ervin. Most of their acts would constitute assaults, 
wouldn’t they ? 

Mr. Rocers. No. As a matter of fact, most of them are not assault: 
most of them are threats of force. In other words, what you have 
is not necessarily assault. What you have in cases of this kind is you 
have a threat to a juror and you say, “We know you are serving on the 
jury and if you are not with me, if you don’t vote for So-and-So, wh 
your child will get harmed,” so that isn’t really assault. The obstrue- 
tion of justice statute, 1503, is more apt to apply to threats than to 
actual assault. 

Senator Ervin. Well, we might discuss another question of law. My 
opinion is that if a person, by threats or intimidation, prevents an- 
other from going where he has a right to go or compels him to go 
somewhere he doesn’t want to go, that constitutes an assault. 

Mr. Rocers. Well, with that definition, I would agree with you. 

Senator Ervin. Now that is exactly what happened out at Little 
Rock, as I read the newspapers. You had a large crowd of people 
there keeping or trying to keep these children from going into the 
school. They would have been guilty of assault under that definition, 
as I see it. 

Mr. Rocrers. Well, I don’t say I agree with your definition, but I 
say if that is the correct definition, then your conclusion is right. I 
think you will find that the cases are the other way. I don’t think 
just a threat of force is an assault. 

Senator Ervin. Oh, yes, it is, if it keeps a man from going where he 
has a right to go. In other words, if you by threat of the use of force 
keep a man from going where he has a right to go, that is an assault. 
You don’t have to touch him. It wouldn’t be an assault and battery, 
but it would be an assault. 

Mr. Rocers. The kind of situation I am talking about is not neces- 
sarily keeping him from where he was going; I was talking about 
threats to harm a juror’s children or something like that. That isn’t 
an assault. 


Sena 
enough 
threat 

Now 
which 
to prev 
punish 

Mr. | 

Sena 
of cour 

Mr. | 

Sena 
Federa 

Mr. 
ment, | 
to thos 

Sena 
that st 
in that 

Mr. 
have 4 
refere! 

Sens 
this bi 
for the 

Mr. | 

Sens 
from b 

Mr. 
would 
mittee 
statute 
those ¢ 

Sens 
tried 
time. 

Mr. 

Sen: 
the sa 

and ec 
makin 
Mr. 
for on 
would 

Sen: 
provis 

Mr. 
see the 
of jus 

Sen 
by the 
for eri 


Mr. 


ut in 
‘ate. 
Tes. 
‘Test 
Sent 
here 
t on 
like 
the 
) de- 


this 


have 
em; 


arty 
n be 
not? 
hout 


ults, 


ult; 
have 
you 
| the 
why, 
Tuec- 
n to 


My 
al 
D go 


1, 
ittle 
ople 
. the 
tion, 


ut I 
2 
hink 
‘e he 
‘oree 
ault. 
ery, 


Eces- 
bout 
isn’t 


— eee 


CIVIL RIGHTS—1959 207 


Senator Ervin. No, not if the party making the threat is not close 
gough to them to be at least in an apparent position to carry the 
threat into effect by the use of violence. That is right. 

Now let’s assume this: A man who is a party to the proceeding in 
ghich the injunction is issued uses force and violence on somebody 
to prevent the carrying out of the injunction. Can’t he be tried and 
uished under State law for assault and battery? 

Mr. Rogers. Yes. 

Senator Ervin. Then he can be tried and punished for contempt 
of court, can’t he ? 

Mr. Rocers. Yes. You say he is named in the injunction ? 

Senator Ervin. Yes. And then he can be tried a second time for a 
Federal criminal offense under this bill if it becomes law ? 

Mr. Rocrers. Well, Senator, you may not have noticed in my state- 
ment, but I covered this and I say that we do not intend it to apply 
to those named in the injunction. 

Senator Ervin. That is the reason I asked. I noticed you made 
that statement and I heard it, but I don’t find anything to that effect 
in that bill. 

Mr. Rocers. I think the legislative history will do it, but if you 
have any question, I have no objection to your including specific 
reference to that in the bill. 

Senator Ervin. I don’t think there is any doubt that under that 
this bill would make it possible for a man to be punished three times 
for the same act of violence. 

Mr. Rocrrs. No, no, I don’t think so. 

Senator Ervin. Where is there anything in the bill to keep him 
from being punished three times ? 

Mr. Rogers. No, I don’t think it would be three times. I think it 
would be better, as I say in here, and I have no objection if the com- 
mittee wants to state that. You couldn’t apply both 1503 and this 
statute. You would have just one act of obstruction of justice under 
those circumstances. 

Senator Ervin. I know, but I am talking about this: He could be 
tried and punished under the law of the State. That would be one 
time. 

Mr. Rocers. That is right. 

Senator Ervin. He could be punished for contempt of court for 
the same act of violence a second time, and then he could be tried 
and convicted and punished for the Federal offense under S. 955, 
making three times he could be punished for one act. 

Mr. Rocers. That is where I disagree. He would only be punished 
for one obstruction of justice under 1503 or under this statute. It 
wouldn’t be three times. 

Senator Ervin. There is no provision in this bill and there is no 
provision under section 1503 that would make that provision. 

Mr. Rocers. I think if you read this bill and read 1503, you will 
xe that one act on his part could only be punished under obstruction 
of justice statute. 

Senator Ervin. He could only be punished for one criminal offense 
by the Federal courts, but he could be punished by the Federal courts 
for criminal contempt in disobeving the injunction. 

Mr. Rocers. Well, you can do that now under the present law. 
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_ Senator Ervin. You can’t punish him for a Federal crime, for yg 
ing this violence until this bill is enacted into law. 

Mr. Rogers. No, but 1503 is the same language. The only difference 
between this statute and 1503, Senator, is that this applies to acts 
which are committed after the decree is entered in the school Case, 
1503 actually is exactly the same language now in the present statute 

Senator Ervin. Will you agree with me on this: While the provi- 
sions of the fifth amendment prohibit a person being twice placed 
in jeopardy for the same offense they do not prohibit the Federal] 
Government from punishing a man for a crime and also punishing 
him for criminal contempt for exactly the same act ? 

Mr. Rocers. I don’t want to answer that involved question of double 
jeopardy that way, Senator. I will say this to you, this statute wil} 
not increase the possibility that the man would be subject to an addj- 
tional criminal offense for the same act. 

Senator Ervin. I can’t follow you. 

Mr. Rocers. Would you read that for the Senator. 

(Statement by Mr. Rogers read. ) 

Senator Ervin. Now you were just saying that you need this bill 
enacted because you don’t have sufficient law to use now in this sity. 
tion. 

Mr. Rogers. That is right. 

Senator Ervin. So do you not concede that it would establish a new 
Federal crime ? 

Mr. Rocers. It establishes a new Federal crime, but it doesn’t in- 
crease the risk of double jeopardy. 

Senator Carroiy. Let’s start all over again. You have both lost 
me. 

Mr. Rocers. I am willing. 

Senator Ervin. As a matter of fact, Mr. Attorney General, don't 
you know that it has been held about as near uniformly as anything 
ever is held in the courts that a constitutional provision prohibiting 
double jeopardy is construed to apply only to criminal cases and that 
criminal contempt is not considered a criminal case under that consti- 
tutional provision ? 

Mr. Rogers. I think that is right. 

Senator Ervry. If a man uses violence to prevent one of these de- 
segregation decrees from being carried out, he can be punished by 
the State for assualt and battery. If he is a party to the injunction 
or acts in concert with parties to the injunction, he can be punished 
by the Federal court for contempt of court for the same violence. 
And, if this Lill is passed, he can be tried and sentenced to 2 years in 
prison and fined $10,000 by the Federal court for the same violence. 
Thus, he can be punished three times for the same act. 

Mr. Rogers. Let me say this: I think we can discuss this for a long 
time and I don’t think it will enlighten anyone. Let me just answer 
Senator Carroll because I can see he is concerned about it. If this is 
the case, as you say, then it would be the case under the present statute 
1503. All this really does is extend the provisions of 1503 to the same 
act which occurs after the injunction in schoo] cases. 

Now if you will look at 1503 you will see the language is the same. 
Now if it is true, as you say, that there are three possibilities for 
punishment for the same act, and I think in order to understand very 
clearly, you have to try to decide what kind of act you are talking 
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about, but if that is the case this doesn’t extend that concept any, ex- 
cept it applies to acts which occur after the injunction has been issued. 

Senator Ervin. I don’t concede that section 1503 applies to the situ- 
ition Which is covered by this bill. 

Mr. Rocers. It doesn’t. It is the same language as this bill, though. 

Senator Ervin. I know, but you say he could be punished under 
1503 or you inferred that. At least I made that inference from your 
¢atement. 

Mr. Rocers. As I tried to explain in my statement, if the act occurs 
iefore the judgment is entered, he could be punished under 1503 and 
ghat we have tried to do is extend that to apply to the same act which 
geurred after the injunction has been issued. 

Senator Ervin. Well, section 1503 applies to entirely different cases, 
as] read it. 

Mr. Rocers. It is the same langauage. 

Senator Ervin. It has the same language in part, but section 1503 


| applies to acts towards witnesses, acts towards the jurors, acts towards 


an officer of the United States and all that. This bill deals with ob- 
¢ruction by threats or force, of enforcement of a desegregation 
decree. 

Mr. Rogers. That is right. 

Senator Ervin. This is not simply a metaphysical discussion, as I 
we it. As a legislator 1 am very reluctant to see Congress pass any 
law that would subject the same man to triple punishment for the 
ame act. Our Constitution provides that no man shall be put twice 
in jeopardy for the same offense. In my judgment as a lawyer, it 
an't be contradicted that if a person who 1s a party to a desegrega- 
tio injunction or who acts in concert with the party to such an in- 
jmetion commits an assault or assault and battery to prevent the en- 
foreement of such an injunction, he can be punished by the State one 
time for his criminal offense of assault or assault and battery, and 
an thereafter be punished by the Federal court, if this bill is enacted, 
asecond time for the newly created Federal criminal offense, based 
mthe same assault or assault and battery, and then he can be pun- 
ished a third time by the Federal court for eontempt of court for the 
ame act. Now do you agree with me or disagree with me? 

Mr. Rocrrs. Senator, what I have said on that is this, and we 


| anticipated this argument might be made and that is why I said in 


ny testimony we do not intend this to apply to those named in the 
injunction. I am perfectly satisfied to have it amended. I don’t think 
itis necessary; I don’t think it would be used that way, but if you 
have any fears, it is perfectly all right to amend it. 

Senator Ervin. A man doesn’t have any protection against triple 
punishment under those circumstances, does he ? 

Mr. Rocrrs. What I am saying is I think it is sufficiently clear 
tow that the legislative history, because we have made that state- 
nent, but if you are not satisfied, I would be perfectly satisfied to 
work it out with the staff to clarify that. 

nator Ervin. I am certainly not satisfied because I am firmly 
tmvinced that if this bill were enacted into law it would make it 
possible for the same man to be punished three times for the same 
ict and I certainly do not think that that ought to be permitted by 

iy law enacted by the Congress. . 
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Mr. Rogers. I don’t think it does and I agree with you that the 
man should not be punished three times for the same act. I am wij. 
ing to clarify that if there is any confusion. 

Senator Ervin. Now don’t you think this bill would make it a crime 
punishable by imprisonment and a pretty big fine for a person who 
intentionally makes a threat to impede the implementation of one of 
these decrees ? 

Mr. Rocers. That is right. It is the same statute that is on the 
books now. If he does the same thing before the decree is entered 
it is exactly the same punishment. Everything is the same as the 
present statute. 

Senator Ervin. And it doesn’t even require that the threat be fol. 
lowed by any kind of violence whatsoever, does it 

Mr. Rogers. Just like the present statute. 

Senator Ervin. Well, I say that 

Mr. Rocers. Just like the present statute. 

Senator Ervin. Well, the present statute has no application to this 
situation. 

Mr. Rogers. It has application to it right up to the point of judg. 
ment. 

Senator Ervry. This bill provides that if a person says anything 
that. can be construed to be a threat, he can be sent to prison for 9 
years, and fined $10,000, even though no overt act of any kind is either 
committed or attempted by him or anybody else as a result of his 
words. 

Mr. Rogers. Well, as I say now, Senator, the language that we haye 
used in here has been on the books for a long while and there are a lot 
of cases on it and rather than trying to answer any general question 
like that, let me say that if a defendant committed acts, the kind you 
describe, any time during the trial, before the injunction has been 
issued, the present statute applies, so this doesn’t extend the concept 
at all. It doesn’t enlarge the concept. It doesn’t change the punish- 
ment. All it does is extend the same—it makes the same act com- 
mitted after the issuance of the injunction a crime, just as acts con- 
mitted before the issuance of the injunction are crimes today. 

Senator Ervin. Well, I can’t agree with you. I agree it may not 
enlarge the concept, but it certainly enlarges applicability. 

Mr. Rogers. That is true. I agree with that. 

Senator Ervin. As a matter of fact, this bill would make mere 
words which might be construed as disapproval of court decisions 
and—— 

Mr. Rocers. No, not at all. That is exactly why we use the words 
in the present statute because we figured somebody might make that 
argument and it isn’t valid. The present statute is just like this one, 
so it isn’t extending that at all. It isn’t saying mere words are going 
to now become a crime. Whatever was a crime before is now a crime 
after the injunction, so it doesn’t extent it a bit. 

Sentor Ervin. But it is a new crime entirely. You said that. 

Mr. Rogers. What I have said is the present law doesn’t apply to— 
we think there is doubt whether it apples to acts committed after the 
issuance of the injunction. 

Senator Ervin. There are a lot of people in the country like my- 
self who disapprove the school desegregation decision. I have studied 
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the subject a good deal. I have found that before that decision was 

ded down there were approximately 70 judicial decisions in the 
United States of State and Federal courts, including the Supreme 
Court of the United States, covering the period of 86 years before 
May 15, 1954, all of which held that the 14th amendment permitted 
States to segregate their children in public schools on the basis of 
race. I also know that the Congress, which drafted and submitted 
the 14th amendment, provided for segregated schools in the District 
of Columbia. I also know that every Congress from that time down 
util the May 17, 1954 decision provided for the operation of segre- 
gated schools in the District of Columbia. As a lawyer, I recognize 
that the court has the power to overrule a previous decision. I agree 
with the views of Judge Cardozo, as expressed in his “Nature of the 
Judicial Process” that while a court may have the power to overrule 
any decision, it does not have the right to do so when it exceeds the 
bounds set to innovation by custom and precedent. In my opinion, 
Judge Learned Hand ascribed the proper test for determining when 
a judge has the right to overrule a prior decision to his colleague 
Judge Thomas Swan. He said that Judge Swan did not believe a 
curt should overrule a prior decision if it was tenable when made 
and not even in that case if a substantial body of other decisions had 
heen based on it. When a court overrules a decision which was valid 
when it was made, it violates the doctrine of Stare decisis, which is a 
law applicable to judges, binding judges to abide by and follow settled 
decisions of their own court. Washington warned us in his “Fare- 
well Address” that the Constitution should never be amended by usur- 
pation because usurpation is the weapon by which free government 
isdestroyed. When the decision in the Brown case was handed down, 
it constituted what. George Washington warned us against in his 
“Farewell Address” to the American people, an amendment of the 
Constitution by usurpation. That is my honest belief. That is a be- 
lef which is entertained, in my judgment, by the overwhelming ma- 
jority of all of the judges and lawyers residing below the Mason-and- 
Dixon line and by many judges and lawyers in other sections of the 
country. 

I think that if Congress were to make mere threats a crime in this 
field, it would, in practical effect, deny people the right to freedom of 
speech. Certainly every person who entertains views similar to those 
of mine in respect to Brown v. the Board of Topeka has the constitu- 
tional right to apply to it what Abraham Lincoln stated, in substance, 
oncerning the Dred Scott case. Lincoln said these things, in sub- 
stance: that the Dred Scott case was erroneous; that it was contrary 
tothe precedents; that he refused to accept it as a rule for the guid- 
ace of the people or the agencies of government; that he would do 
everything in his power to secure its reversal; and that if he were a 
Member of Congress and a measure should come before that body 
toprohibit slavery in the Territories, he would vote for that measure 
wen though the Court had held in the Dred Scott case that Congress 
did not have the power under the Constitution. I do not feel there 
g any obligation on people to implement what they consider to be 
isurpations of governmental power, regardless of whether such usur- 
pations are committed by courts or legislative bodies or members of 
theexecutive branch of the Government. 
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There are hundreds of thousands, yea, millions, of people, in the 
South who entertain these beliefs. They are just as sincere and just 
as honest in so doing as anybody could be. In my judgment, it would 
be a most dangerous thing and would border on infringement of the 
first amendment for Congress to pass a law to make the utteraneg 
of mere words a criminal offense. 

Now you and I may disagree on that. 

Mr. Rocers. No, we don’t. We agree. 

Senator Ervin. I say that because of a letter I got sometime ago, | 
have always maintained that anybody who is a party to any court pro. 
ceeding ought to obey the decree of the court implicitly, regardless of 
how unwise or foolish or unconstitutional he may deem it to be. But] 
have expressed my honest opinion that the decision of the Supreme 
Court in the Brown case constituted a judicial usurpation of the power 
of the Congress and the States to amend the Constitution, and that] 
conceived it to be my duty to my country to condemn all usurpation of 
governmental power, regardless of what branches of Government make 
them. I received a letter sometime ago from a person who said he 
had read what I said about the Brown case, and that my statement 
made me directly responsible for the riots which occurred at the Uni- 
versity of Alabama in connection with Autherine Lucy, for the dyna. 
miting in Nashville, Tenn., and for the trouble at Little Rock, Ark 
Of course, I disclaimed I had such power. I pleaded not guilty be. 
cause I thought the people in Alabama, Tennessee, and Arkansas had 
never heard of me, much less of anything I had said. But that is the 
kind of accusation that will be made if S. 955 becomes law. It is one 
thing to make it a crime for a man to threaten an officer in the execution 
of process. But is is quite a different thing to pass a law that would 
make the mere utterance of words a criminal offense in an emotional 
area like this is. Such a law would impair the fundamental right of 
everybody, even including such minorities as white southerners, to free- 
dom of speech. 

Mr. Rocers. I wonder if I could just go back a minute. I made an 
answer awhile back where I said “I agree.” I want it clear what I 
agree to. I agree there should be no limitation on freedom of speech 
and the proposal that the administration makes I do not think operates 
in any way, in any sense of the word, to deprive anyone of freedom 
of speech. As you know, the threat of force is made a crime under the 
present statute and, as I say, in order to prosecure you have to get an 
indictment before a local grand jury, so that I don’t think there is any- 
thing in this bill which would limit freedom of speech. I agree with 
you; I think anything that would limit freedom of speech would be un- 
desirable and that is not what this does and it is not what we propose. 

I assume you don’t want any comment on the other points you have 
made. I think that you must realize that the responsibility of those 
of us in law enforcement in this area is a heavy responsibility and I 
think your State court, particularly your supreme court of the State, 
has been very wise in the decisions it has made and the opinions it 
has rendered and if we could in this country recognize the fact that 
this decision by the Supreme Court is the law of the land, and whether 
you like it or not it has to be complied with, and if everybody could 
start making reasonable plans to comply with it in the spirit of the 
Supreme Court’s decision, comply with it in the way that it is best 
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suited to meet local needs and under supervision of local district 
courts, I think it would be better for everybody. 

Now I think the proposal that we made will be very helpful in pre- 
yenting violence and I don’t think our Nation can afford in the world 
situation today to have recurrences of violence. We pay a tremendous 
price all over the world when things like that happen. 

Senator Ervin. Well, I would say if a threat is made a crime in this 
area, guilt will necessarily be determined in most instances by mere 
inferences rather than by proof. If it is made a crime to speak mere 
threats concerning desegregation decrees as set out in S. 955, the only 
ones that could safely discuss such decrees would be Members of the 
Senate and House, and if their discretion exceeded their valor, they 
would probably feel they could only discuss them on the floor of the 
Senate or the House, where they would be protected by the Consti- 
tution from having to answer for their words. 

Mr. Rocers. Senator, I can’t let that stand. That just isn’t the 
intent and purpose or result of this bill at all and I don’t think it will 
have anything to do with freedom of speech. 

Senator McCietxian. Mr. Chairman, I am going to have to go and 
I will be back at some later time, possibly after we have had further 
study, when we may have the same witness, the distinguished Attorney 
General, to ask him some questions. But I just wish at this time to 
reassure the Senator and acting chairman that he has been absolved 
from blame by the distinguished Attorney General, who agrees with, 
obviously, the statement I have made repeatedly, that the Supreme 
Court of the United States is wholly to blame for the situation that 
now prevails throughout this country, and I call your attention to 
what the Attorney General says right on the first page of this state- 
ment. He says: 

If things were allowed to remain as they were there would, of course, be no 
tensions, no problems, and few incidents. 

You absolve the chairman from any blame for these conditions. 
The Attorney General has rightly placed the blame where it belongs. 

Senator Ervin. I must concede that I agree with the Senator from 
Arkansas. I think everybody ought to obey the law and I think there 
isa law that is laid down for judges which says that judges should 
adhere to the settled decisions of their own courts. 

I want to ask you one more question. Judge John J. Parker of my 
State, who died recently, was, in my judgment, one of the greatest 
judges America has ever known. He tried the original Clarendon 
County case. After its reversal by the Supreme Court in the Brown 


case, he wrote an opinion which is cited in 136 Federal Supplement, 
atpage 776. He said this: 


Having said this, it is important that we point out exactly what the Supreme 
Court has decided and what it has not decided in this case. It has not decided 
that the Federal courts are to take over or regulate the public schools of the 
States. It has not decided that the States must mix persons of different races 
in the schools or must require them to attend schools or must deprive them of 
the right of choosing the schools they attend. What it has decided and all 
that it has decided is that a State may not deny to any person on account of 
race the right to attend any school that it maintains. This under the decision 
of the Supreme Court the State may not do directly or indirectly, but if the 
shools which it maintains are open to children of all races, no violation of 
the Constitution is involved, even though the children of different races volun- 
tarily attend different schools, as they attend different churches. Nothing in 
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the Constitution or in the decision of the Supreme Court takes away from the 
people freedom to choose the schools they attend. The Constitution, in other 
words, does not require integration; it merely forbids discrimination. It does 
not forbid such segregation that occurs as a result of voluntary action; it merely 
forbids the use of governmental power to enforce segregation. The 14th amend. 
ment is a limitation upon the exercise of power by the State or State agenej ies, 
not a limitation upon the freedom of individuals. 

Now, do you agree that that is a correct upeewatehitiain of the 
decision ? 

(At this point in the proceedings, Senator McClellan left the hear. 
ing room. ) 

Mr. Rocers. Yes; I can agree with most of that. There are 
couple sentences I think could be misconstrued, but I agree with the 
general import of that opinion and I agree with you on the distip. 
guished record that Judge Parker made. I think he was one of the 
most distinguished judges this country ever produced. 

Senator Ervin. There is no obligation devolving upon the Federal 
Government to compel integration of schools in communities where 
nobody w ants the schools integrated. 

Mr. Rocers. No; I don’t agree with that at all. I hope that every- 
body will underst: ioe by my - silence—I meant to speak before Sena- 
tor McClellan left the room—that my silence is not to be construed 
as consent or assent. I think the first page of my statement shows my 
attitude toward this subject. I think, as I have said, that the « corner- 
stone of the American way of life is the guarantee that all of our 
people shall enjoy full equality before the ‘law. The United St: ates 

cannot be less than alarmed about denials of civil rights to any of 
its citizens. That cornerstone is so vital to freedom th: at it must not 
be chipped away. 

Now the sentence that he referred to was after that, so I wouldn't 
want to leave the impression that I agree with the comment by Sena- 
tor McClellan about the Supreme Court. 

Senator Ervin. Let me return to the last thing I asked you about. 
It is this: Do you contend that where a school district has two schools, 
one operating for white students, and the other operating for colored 
students, and everybody in that school district, parents and children 
of both races desire segregated schools, it is the duty of the Federal 
Government tu go in there and compel the two races to send their 
school children to mixed schools when nobody in that district wants 
to do that? 

Mr. Rogers. I don’t think the Federal Government has any duty to 
compel anybody to exercise his constitutional rights unless he wants 
to. In other words, I think if they want to exercise their constitu- 
tional rights and they try to and the court says they have certain con- 
stitutional rights, then I think the Federal Government has a solemn 
obligation to see that that decision of the court is carried out. 

Senator Ervin. But you wouldn’t be in favor of extending that 
same proposition to everybody else’s constitutional rights ? 

Mr. Rogers. So that this isn’t taken out of context and misunder- 
stood, the Constitution provides freedom of speech. That doesnt 
mean that the Federal Government has to go around to be sure that 
everybody is talking. If he doesn’t want to talk, he doesn’t have to, 
but he has the right to and the Federal Government has a duty to 
protect other constitutional rights. It doesn’t have to insist everybody 
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exercise constitutional rights, but it has to guarantee if he wants to 
he may exercise them. 

Senator Ervin. But ordinarily the Federal Government leaves to 
each person the decision whether he will exercise his constitutional 
rights and if he wants to exercise them and such exercise requires a 
lawsuit, it would leave that individual the right to select his own 
counsel. 

Mr. Rogers. Ordinarily that is the case. 

Senator Ervin. I thank you for your discussion. I apologize to my 
brethren on the committee for taking so much time. This is a subject 
that interests me because I can see we are in danger of doing perma- 
nent injury to our system of government if we don’t observe funda- 
mentals in this particular field. 

Mr. Rocers. Thank you, Senator. I think some of our State ofli- 
cials have shown considerable wisdom in their attitude on this subject. 

Senator Jounston. Mr. Chairman, I shall ask only two or three 
questions at this time. I believe it has been customary for the Attor- 
ney General to be back with us after we have had other witnesses here 
before us who testify pro and con and a lot of questions will arise that 
we will want you to answer at that time. 

Mr. Rogers. I am always pleased to appear at any time. 

Senator Jounsron. That is true. So that being the case, I will not 
ask but a couple questions at this time. 

One question is this: You will acknowledge that if it had not been 
for the decision handed down in the Brown case we would not have 
this problem today ? 

Mr. Rogers. Well, when you say “problem,” you mean the one in- 
volving the public schools? 

Senator JouNnsTon. Yes. 

Mr. Rogers. I agree with that. 

Senator Jounston. You agree with that. You will further agree 
that the Court in the Brown case did not reverse itself in many previous 
cases ? 

Mr. Rocers. Well, I certainly think that previous decisions, par- 
ticularly the Plessy case, would lead to that conclusion. 

Senator Jounston. Now one other question I am worried very 
much about, and that is where you, in the bill before us at the present 
time, enter into the intent and where they even write or communicate, 
which might lead them to keep from doing what they would have 
done under the law, when you make that a criminal offense of the 
Federal court—not state court, but Federal court—do you have that 
kind of a law in any other field ? 

Mr. Rocrers. Well, the present 1503 statute is. I say the present 
statute, 1503. 

Senator Jounstron. 1503. But isn’t that dealing in a different way ? 

Mr. Rogers. I don’t think so. This is the discussion I had with 
Senator Ervin. 1 don’t think it is. 

Senator Jounsron. You don’t think it sets up another different 
criminal offense ? 

Mr. Rogers. It is not different. It applies at a different time. It 
isnot a different offense because the language is the same. 


Senator Jounsron. Why are you coming asking for another one 
then ? 
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Mr. Rogers. As I have said in my statement, the present langua 
does not apply after the injunction has been issued and we think it 
should apply. 

Senator Jounston (reading) : 

Whoever corruptly, or by threat or force, or by any threatening letter or com. 
munication, willfully prevents, obstructs, impedes or interferes with or willfully 
endeavors to prevent, obstruct, impede, or interfere with the due exercise of 
rights or the performance of duties under any order, judgment, or decree of g 
court of the United States * * *. 

That goes pretty far, doesn’t it ? 

Mr. Rocers. Senator, apparently I can’t make myself understood 
on this point. This language is the identical language in the present 
statute, section 1503, so it doesn’t go any further. It is different be- 
cause it applies at a different time in the proceeding. It is the same 
language. 

J — Jounston. You don’t hold that in other fields, though, 
0 you? 

Mr. Rogers. Yes, it applies to all obstruction of justice cases; 1503 
applies to all obstruction of justice cases. 

Mr. Starman. Well, General, you added “willfully.” 

Mr. Rogers. We added “willfully” so, as I explained in my pre- 
pared statement, that there would be no question about it, that we 
were not going to apply, nor could we apply this statute to situations 
which involve persons who did not know Sheet the decree. In other 
words, we wanted to make it clear that there had to be an intention 
to obstruct the decree of the court, so we though by adding the word 
“willfully” we would make that crystal clear. 

As I said in my statement, we think the present law would require 
proof of willfulness anyway, even though that word isn’t there, but 
we are trying to be very conservative in making it perfectly clear 
that this is not an attempt on the part of the Federal Government 
to extend its power and that we do not want it to be misunderstood, 
so we included the word “willfully.” 

Senator Jounston. But you have taken the language in one statute 
and carried it over and put it into another statute and made it another 
criminal offense. 

Mr. Rocers. We have extended the offense that is now provided in 
1503, to include an act which occurs after the injunction is issued. 

Senator Jonnston. Unless you make it plain in the act—you have 
made another offense, haven’t you, piled another one up on top of the 
other one; isn’t that true? 

Mr. Rocrrs. I can’t answer any more clearly than I have. It is an 
extension of the present statute to apply toacts which are committed 
after the order has been issued. 

Mr. Starman. You put the word “willfully” into the present lan- 
guage of section 1503, and change the punishment, “$5,000 or 5 years, 
or both,” to “$10,000 or 2 years, or both,” in your proposed S. 955. So 
the punishment is changed. Also, by just inserting “willfully,” you 
have the two adverbs running along together; it doesn’t read “who- 
ever corruptly and willfully”; it reads “whoever corruptly willfully.” 

Mr. Rocers. On that I would be glad to talk to you afterward, but 
as far as the punishment is concerned, we have no particular feeling 
on that. We lessened it a little bit because we didn’t want to be 
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charged with having sought too much. We tried to seek just enough 
that we think we need to properly enforce the law and no more. 

Senator Carrot. Mr. Chairman, I am waiting for Senator Hruska. 

Senator Hruska. I have just a couple of questions, Mr. Chairman. 
Mr. Attorney General, referring to your statement at page 4, the lan- 

age there reads that under Federal procedure, a person cannot or- 
Pnarily be held in contempt unless he was either a party against 
whom the decree was issued or was acting in active concert with a 
party, and you refer to 65(d) of the “Federal Rules of Civil Proce- 
dure.” 

Mr. Rocers. Yes. 

Senator Hruska. Now can that limitation in the rule be removed 
so as to cover the same scope that your present bill S. 955 contains and 
to serve the same purpose ¢ 

Mr. Rogers. No; I do not believe so, Senator, because we cannot 
create a substantive criminal offense by amending the “Federal Rules 
of Civil Procedure.” 

Senator Hruska. What is the source of the present rule? You see, 
the rule goes beyond the person who is named in the order. 

Mr. Rocers. Well, I think you could argue that, but I think that 
rule 65(b) is a codification of the common law and past decisions in 
our courts over the years and I don’t think you could extend that in 
any way by amending a civil statute to create a new criminal offense, 
and I think this would be a better way to do it. 

Senator Hrusxa. I just wondered if it couldn’t be done this way, 
inasmuch as the present rule doesn’t extend only to the party, but the 
order is held in the language of the rule binding upon the parties in 
the action, their officers, agents, and servants, employees, and so on. 
Now if that, of course, is a codification of the State law and the deci- 
sions thereunder, I can see the point. 

Mr. Rocers. That is right. 

Senator Hruska. Now in regard to the Fugitive Felon Act of 1934, 
there we find, as you have recited, that it is limited to certain selected 
felonies. Now, as far as you know, was there any objection to the 
passage of the fugitive felony law because it did not apply to all 
offenses ? 

Mr. Rocrrs. I don’t know the answer to that, Senator. I think they 
felt that there should be some limitation. That is why they spelled 
them out in the statute. They didn’t want to have the Federal Gov- 
emmment in too many fugitive cases, but I am not sure of the history 
of that. 

Senator Hruska. I mention that because of the suggestion that this 
§. 955 is directed to a particular situation and not to all situations. 
Now would there not be perhaps some of the same considerations 
existing in 1934 when the Fugitive Felon Act was passed, and also 
limiting it? Would not some of those same considerations apply in 
S. 955 ¢ 

(At this point in the proceedings, Senator Johnston left the hear- 
ing room. ) 

Mr. Rocers. Yes; but I think you will find that the extension of 
the statute which we propose is quite modern in that sense. The pres- 
ent statute applies to arson, for example, and certainly blowing up 
achurch or a school is really a more serious offense than several of 
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those listed in the statute, and the reason it wasn’t listed is I dont 
think it occurred to people at the time they passed the law that yoy 
were going to have people who committed acts of that kind. I mean 
it was almost inconceivable that people could do things like that. 
But we now know it is true. 

Senator Hruska. In that particular section in that particular bij] 
where would the prosecution occur, in the place of apprehension or 
the place of the original commission of the crime? 

Mr. Rocers. Well, Senator, for the most part this will operate the 
way the present Fugitive Felon Act does. This will, in all probability 
also be prosecuted in the State because this bill is to give the FBI clear 
authority to assist the local people in detecting, in apprehension and 
detection, so that I would anticipate that without much exception 
these cases would be prosecuted in the State. The law does provide 
that the defendant could be prosecuted for this crime, either where 
it was committed or where he was apprehended. 

Senator Hruska. Now you recite in fiscal 1957 that 947 fugitives 
were located by the FBI proceeding under the Fugitive Felon Act 
and only 9 were prosecuted in Federal courts. Would you happen 
to know where those prosecutions were ? 

Mr. Rogers. They were all in the State courts. Oh, I see what you 
mean. You mean the nine? ' 

Senator Hruska. Nine were prosecuted in the Federal courts under 
the Fugitive Felon Act. Where did that prosecution occur? Would 
you happen to know ? 

Mr. Rogers. Those nine? 

Senator Hruska. Yes. 

Mr. Rocers. I do not know, Senator. 

Senator Hruska. Could you find out and insert that information 
in this part of the record ? 

Mr. Rogers. Yes; I would be very happy to. 

(The material referred to is as follows :) 


Prosecutions under Fugitive Felon Act, fiscal year 1957 


| 
Cases Defendants 
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Note.—Each of these prosecutions took place in the judicial district in which the original crime was 
committed, as provided by title 18, United States Code, sec. 1073. 


Senator Hruska. Thank you very much, Mr. Chairman. 

Senator Ervin. Senator Carroll. 

Senator Carrotu. I am going to question you unduly briefly, but 
to save time I will make my questions direct. I mean not to be abrupt 
in any way, but I want to cover some of these points I think that are 
very important. 

Now with reference to S. 955, which has to do with 1509, or chapter 
73 of title 18 of the United States Code, and your explanation of 1503: 
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How long has 1503 been in existence? Do you know the date of that 
enactment ? 

Mr. Roeers. I don’t offhand. A long while, I think. 

Senator Carroiy. A long while, and there have been many Federal 
rosecutions under 1503; is that not so? 

Mr. Rogers. That is right. 

Senator Carroty. And 1503 is designed primarily to strengthen the 
due administration of justice with reference to the categories within 
1503, the category of individuals? 

Mr. Rogers. That is right. 

Senator CarroLu. But also within 1503, if there were threats or let- 
ters or communications or interference with the court while the case 
was going on, the court would still have its contempt power, would it 
not ? 

Mr. Rogers. That is right. 

Senator CarroLu. And this has happened many times in the Amer- 
ican Federal jurisprudence, has it not ? 

Mr. Rocers. That is correct, Senator. 

Senator CarroLut. So what you have done is taken these words— 
these are not new words? 

Mr. Rogers. Not at all. 

Senator Carrotu. The courts have interpreted what we mean by 
threats or force or threatening letters or communications? 

Mr. Rogers. That is correct. 

Senator CarroiL. It has nothing to do with any violation of the 
first amendment ? 

Mr. Rogers. Not at all. That is what I said to Senator Ervin. 

Senator Carrouu. I think we need a concrete illustration. I remem- 
ber in the Federal court in Denver we had notorious gangsters under 
prosecution. ‘Telephone calls, threats to keep witnesses from testify- 
ing were received. They would have violated this statute ? 

Mr. Rogers. That is correct. 

Senator Carroti. And the Supreme Court, I assume, has ruled on 
this question of threats and letters, has it not ? 

Mr. Rocers. That is right. 

Senator Carrouu. So this is nothing new ? 

Mr. Rogers. Nothing new, Senator. I would be very happy to 
present a memorandum of law setting forth those cases. I think it 
might be helpful. 

Senator Carrot. I should think rather than this general discus- 
sion, it would be very helpful if we can get our teeth into the law and 
facts and history of this particular statute. 

Mr. Rocers. I think it would be very wise. 

Senator Carroti. What you are trying to do, as I understand it, is 
tomeet a new situation where you confront a mob action. You are 
smply again trying to explain and to extend the meaning of due 
administration of justice. 

Mr. Rocers. That is correct. 

Senator Carroti. Is that the purpose of this bill ? 

Mr. Rogers. That is, Senator. 

Senator Carroii. Now, then, how do we get involved with the ques- 
tion of double jeopardy? Is there any more double jeopardy in this 
case than there would be in the cases I have just outlined? 
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Mr. Rocers. No, I don’t think there is a double-jeopardy question 
at all. As I said to Senator Ervin, I don’t think it involves double 
jeopardy. 

_ Senator Ervin. I agree with you, because I think it involves triple 
jeopardy. 

Senator Carrot. I assume by the same reasoning you could haye 
triple jeopardy in these other cases that involve the prosecution of 
the gangsters or the individuals who seek to impede the due adminis. 
tration of justice. 

Mr. Rocers. You could make that argument with the same validity 
which I think it has none. 

Senator Carroti. And the courts have made or have passed on this 
question many times, too, haven't they ¢ 

Mr. Rocers. That is correct. 

Senator Carrot. Now is there any reason why in the bombing case 
that it has to be restricted to places of religious worship or schools, or 
could it not be across the board? I am referring now to the juris. 
diction of the FBI. 

Mr. Rocers. When you say “across the board,” do you have a par- 
ticular thing in mind? 

Senator Carroxty. I mean any bombing where there is a movement 
in interstate commerce, that gives the FBI jurisdiction. 

Mr. Rocrrs. There will be no reason why it couldn’t be extended, 
I will tell you the only reason. We have tried—the FBI and the 
Department has tried to limit the extension of jurisdiction so that it 
only covers situations that we need—that we know need to be covered— 
because we don’t want to extend the authority of the FBI so that 
people can charge that we are trying to get a national police force, 
but I think there would be no objection, certainly on my part, if the 
Congress wanted to enlarge it. 

Senator Carroii. I think you have touched upon the important 
point, a desire on the part of the Attorney General and the FBI not 
to be reaching out and enlarging their powers. The American people 
don’t want a national police force, as I understand. 

Mr. Rocers. That is exactly right and we try to avoid that at every 
opportunity, and yet here is a situation where we obviously need to do 
something. 

Senator Carrotu. Let me take you to another field for a moment 
or two, if I may. This has to do with the Civil Rights Act of 1957. 
The right of the Attorney General to intervene in voting rights cases 
was granted by the Congress for the first time in American history, 
was it not ? 

Mr. Rocers. That is right. 

Senator Carroti. Now we have given you that right to intervene. 
Citizens have always had that right to sue in their own behalf since 
the passage of the 14th amendment. 

Mr. Rocers. That is right. 

Senator Carrotit. Congress now has given the power to the At- 
torney General. That power has been held to be defective in the recent 
Federal case in Macon County, Ala., is that not so? 

Mr. Rocers. I wouldn’t put it quite that way. It is not that the 
power has been held to be defective; the court held that we could 
not name a State in that action and the registrars all resigned and we 
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brought the action against the State and the court held that the act 
did not permit us to bring the action against the State and that case 
ison appeal. 

Senator Carrotu. If you can’t bring the action against the State, 
you can’t do your job very well. 

Mr. Rocers. That is the position we are taking in the appeal. 

Senator Carrot. Well, this is the question I ask: Rather than 
waiting to go all through courts and have months and months of delay, 
why shouldn’t Congress clarify the definition of “persons” to include 
4 State or political subdivision ? 

Mr. Rogers. Senator, we think that the position of the Govern- 
ment in that case is sound and I would not want to say anything here 
which would jeopardize the success of that case because it is going 
to be heard on appeal—when is it—May 1? Mr. White is going 
toargue the case. 

Senator Carrouu. In other words, you don’t want to be in the posi- 
tion of saying that perhaps we ought to remedy the statute because 
you think it might weaken your presentation in court? 

Mr. Rocers. That is correct, Senator, and I think we will wait 
and see, and if Congress hasn’t acted by that time we can discuss it 
again, but I would not want to make any representations of that kind 
to this committee this morning because I think our position is sound. 

Senator Carroti. But there would be no reason why Congress it- 
self, watching the development of the appeal, couldn’t go ahead and 
strengthen that case, if necessary ? 

Mr. Rocers. That is correct. 

Senator Carrotyt. Now with reference to your other recommenda- 
tions—— 

Senator Ervin. Pardon the intrusion at this point, but is the pro- 
vision of the original Constitution that the Supreme Court has origi- 
nal jurisdiction of suits to which the State is a party to be discarded ? 

Mr. Rocers. I don’t think so. 

Senator Carrot. Your legislation concerning the preservation of 
and inspections of election records would cut right into the heart of the 
question of the right to vote, would it not? This is almost imperative. 

Mr. Rocers. I think it is imperative. I mean if we can’t inspect 
the records and the States can destroy the records as soon as he tried 
to register and is turned away, then he can never enforce his right to 
vote. The whole thing would be in somebody’s head. There wouldn’t 
be any record of it at all. The right to vote would be an empty right ~ 
if there were no records about whether he had been denied the right 
to vote or not. 

Senator Carroty. Now I am going to take issue with you for a 
moment, if I may, in a friendly spirit—not with you personally, but 
with the Attorney General speaking for the President. I am now 
reading from the testimony of Mr. Brownell when this issue came up 
in1957. Thethen Attorney General said: 

Ours is a government of laws. The remedy for disagreement with the order 
of the Federal district court is on appeal, not resistance. Once such an order 
becomes final, the Federal Government must have the authority to protect per- 
sons acting pursuant to the order from outside interference. This protective 
power has long been recognized and must exist, if Federal law is to be made 


effective, and if private individuals are not permitted to make a mockery of 
Federal courts. 
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I will leave out a section here. 


For over 60 years, as a matter of fact, the Department of Justice itselg has 
had experience in the coordinated use of civil and criminal remedies in ¢ke anti- 
trust field. I think it is fair to say that much of the success of the Departmen; 
in antitrust work is directly attributable to the availability of civil remedies 
since here, as in civil rights cases, criminal prosecution of violators sometimes jg 
unduly harsh and too restrictive. 

The second observation I would make is this: These proposals would pot 
extend or increase the area of civil rights legislation into which the Federg 
Government is entitled to act. These rights are now protected by the amend. 
ment to the Constitution and when they are violated the Government may already 
act under the criminal law. A necessary amendment of our proposal would add 
civil remedies which would not enlarge or in any way Clash, as we see it, with 
constitutional limitation on Federal Government action in this field. 


I ask you to pay particular attention now. 


Rather, it would permit us to take civil remedial action instead of haying 
to depend solely on criminal proceedings— 


and this is the punchline, in my opinion— 


I am convinced it would make the difference between success and failure in the 
meaningful protection of the civil rights of our citizens. 


This is testimony of the then Attorney General asking at that time 
for inclusion of part III of the civil rights bill of 1957. As I under. 
stand, it was passed by the House of Representatives and defeated jy 
the Senate. 

Mr. Rocers. That is correct. 

Senator Carroty. And now here we find statements coming from 
the execlutive branch of the Government contradicting that. position. 
The last thing I will read is an editorial from the St. Louis Post-Dis. 
patch. The title is “Backing Off on Civil Rights.” 


Attorney General Rogers’ testimony on civil rights to a House Judiciary Sub- 
committee was weak kneed. He further diluted the administration’s already 
distressingly passive stand by announcing a retreat from legislation to permit 
Federal injunctions in all types of civil rights legislation, legislation the adminis- 
tration pleaded for repeatedly last year. He thus played directly into the hands 
of the segregationists. If the President’s chief legal aid is beginning to doubt 
the wisdom of law enforcement, they may reasonably ask themselves why they 
should not take a similar tack and ignore civil rights laws more openly. The 
administration is making a good bill, as far as it goes, making it a Federal crime 
to obstruct court orders in school desegregation cases, to flee across State lines to 
avoid prosecution for destruction of schools or church buildings and to destroy 
records in voting elections of Federal officers. But extending the injunctive 
process from voting to other civil rights cases, particularly school desegregation, 
is important. Mr. Rogers citing Virginia as an example of what could be accom- 
plished by a Federal hands-off policy is a little bit of irony. He said the Depart- 
ment of Justice was asked to intervene, but decided not to do so. The burden 
(and this was said by Senator Douglas yesterday) the burden which should 
have been borne by the Federal Government thus fell upon private citizens who, 
fortunately, were more vigorous than the Government. Why the Attorney 
General should cite the abdication of Federal responsibility as a justification for 
more of the same is not immediately apparent. 


The reason I read this is we are on the threshold of something we 
have been trying to do for years. If we can’t do the whole thing, I 
will ask why it is not feasible to do part of it? If in 1957 we gave the 
Attorney General a right to intervene in the right-to-vote cases, why 
could not the administration at least comprise its position and ask the 
Congress to give the Attorney General the right to intervene in the 
school cases? Is this not a desirable step forward? Is this not at least 
something that the administration could take a positive stand on, in- 
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stead of letting the Supreme Court bear the full brunt of the heat that 
jsupon it? I ‘ask the Attorney General for a comment. 

Mr. Rocers. I would be very happy to comment on that, Senator 
and I think the thoughts that you suggest are worthy of very thought- 
ful consideration. 

Senator Carrot. You understand this is not a personal matter. I 
know how you feel about this and I know that executive officials must 
sometimes apologize for policies formed within the framework of the 
executive department. 

Mr. Rocrers. Let me say first that with regard to the editorial for 
the St. Louis Post-Dispatch, I respect the paper, but you will find 
that there are other papers that have very interested views on this, 
like the Washington Post, which has written just the opposite kind 
of editorial in which they complimented the administration for its 
wisdom in the stand it has taken. I mention that not because I think 
that what newspapers say in the editorial is necessarily determinative 
of anything, but I think it does indicate the seriousness of the con- 
ficting factors involved in this matter. 

Now I feel very strongly about the necessity for progress in the 
feld of civil rights. I think it is one of the things that is going to 
either hurt. or help us tremendously in the years ahead throughout 
the world, and more than that it is important for our own people, 
we believe, to have equality under law, and we state it on every occa- 
son and all of us have made speeches about it, and if we believe it, 
ye ought to put it in practice. 

If you will read Mr. Brownell’s testimony a little further, you will 
se that he indicated that he did not intend to use part III in school 
eases very much. You will find later on, on page 7, he says that civil 
suits brought by the private individuals are at the present time a 
matter of common knowledge, the bringing of the school situation 


‘before the Federal courts in increasing number of areas where segre- 


gation has been practiced. 

Because of the discretion vested in the district courts in solving these ques- 
tions, the Department has not become aware of any case in which the exercise 
of its criminal jurisdiction is warranted. For similar reasons we should not 
expect often to be faced with the necessity of taking affirmative action in civil 
tla 

In other words, he did not contemplate at that time part III would 
beused very much in the school situation, 

Senator Carroin. I understand that. 

Mr. Rocrrs. I think you have to decide on the wisdom of any par- 
ticular step in this area in the light of the facts that exist at that time. 

Now, as you know, there is a Civil Rights Commission studying 
this problem. One of the things they are ‘studyi ing, I am sure, is the 
wisdom of extending the authority of the Federal Government. to 
institute litigation in this field and I think that when they complete 
their study ‘they will have a much better foundation on which to 
base the judgment. I have a feeling, Senator, that if we start 
great deal of litigation as a result of new legislation that it might 
actually set the cause back. It might harden resistance too much. 
The feeling against the Federal Government is so strong in some areas 
that I think it might have the effect of setting the cause back. 
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What is happening in Virginia now, as I see it, is that there has 
been tremendous development in the thinking of the people. Foy 
example, in the last 8 months I think there has been a general recog. 
nition of the fact that the Supreme Court decision is the law of the 
land. There has been a recognition that has come about through deci. 
sions both in the Federal and State courts that the so-called Massive 
resistance laws are invalid and won’t work. There is recognition of 
the fact that really when you analyze it there are just two alterna. 
tives—just the alternative you either try to comply with the Supreme 
Court decision, formulate plans which will be in accord with the 
local needs and the plans can be formed by local people, supervised 
by local courts or you can abandon your public school system, ] 
think there has been recognition that abandonment of the public 
school system in the long run would be a tragic thing for not only the 
States and the children, but the Nation, so that I think that there 
also is as a result of all those things a growing ferment, reluctant it 
may be, to look for ways locally to comply with the decision of the 
court and you will see that is true in Virginia, that there is some 
movement in that direction in Florida, and you will find that other 
States are beginning to talk about this same thing. 

In Oklahoma I noticed the Governor the other day stated that since 
they had integrated the schools that the schools were better than 
ever before, and it costs less to run them, and I think as experience 
comes about, and I think it will take a little time, as the Court real- 
izes, but I think there is a great advantage of having these people 
come to the conclusion themselves and attempt to solve them their 
own way. It is much better than to have the Federal] Government ap- 
pear to be forcing them on a day-to-day basis to do things which they 
themselves will have to recognize they will have to do very soon. 

Senator Carroiu. The citizens in Virginia are merely using the 
equity power that they always had. My point today is that it seems 
to me that you are asking for a very drastic piece of criminal legisla- 
tion involving the due administration of justice. What I am suggest- 
ing is the use of an equity power which is fair, and which, it seems 
to me, would create far less resistance than to ask for the wholesale 
right to inspect records on voting. Also, you ask for very severe 
criminal penalties because of this so-called mob action, with which I 
am not in disagreement, but I wonder why you can’t take the next 
step? Nobody asks you to do anything but use your discretion. I 
don’t know but that I would perhaps agree in part with your posi- 
tion, if the issue were part III clear across the board in all civil rights 
eases, but if we are going to hit at segregation in schools, how can 
there be any more resistance than you are meeting now? That is why 
you are asking for criminal law, isn’t it? . 

Mr. Rocers. I want you to know, Senator, that I don’t think this is 
a one-sided argument and I appreciate the strength of the argument 
the other way. 

(At this point in the proceedings, Senator Hruska left the hearing 
room.) 

Mr. Rocers. I would doubt that it would be wise at this time to pass 
legislation to permit the Federal Government to start litigation. If 
we had gone into Virginia and started lawsuits on behalf of the Fed- 
eral Government, it would not have worked nearly as well as it did. 
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There is tremendous development in Virginia in the course of 8 months 
and I don’t think anybody could have predicted 8 months ago it would 
have worked out as well as it has. 

What I am saying is if the Federal Government started those law- 
suits and the people of Virginia could have directed their enmity 
against the Federal Government, instead of having an opportunity 
to assess the alternatives and realize what they were up against if 
they abandoned their public school system, I think it would not have 
been solved as well as it has been in Virginia. 

Senator Carrott. Are you saying that the executive branch of the 
Government does not want to accept responsibility by having the Con- 
gress grant the Attorney General the right to intervene in the public 
school cases ? 

Mr. Rocers. Yes, I am saying that I have doubt about whether ad- 
ditional legislation authorizing us to start lawsuits would help or 
hinder the progress in the field of civil rights. Because I have that 
doubt, I do not believe that I could recommend it at this time. I 
think we should keep our minds open and if it turns out that there is 
a need as times goes on, if the result of the Civil Rights Commis- 
sion’s investigation determines there is need for this, then we ought 
toconsider it again. 

I think myself at this time that it might do more harm than good. 
As I say, I grant that you can make a good argument the other way, 
but that is my earnest conviction. 

Senator Carrot, What about the Civil Rights Commission? Is 
it true what we read in the articles in the paper? Is there any truth 
to the statement that four or five of them or four out of five want to 
resign, get away from it? Is there something wrong in their handling 
of the matter? Are we pressing the action as we ought to press it in 
this field? What is the reason for the discouragement of these Com- 
missioners ? 

Mr. Rogers. I can’t answer that, Senator. 

Senator Carroti. You are not familiar with that at all? 

Mr. Rocers. No, Iam not. We have tried very deliberately to dis- 
associate ourselves from that Commission so that it would not be 
charged that they were in any way under our supervision because I 
think they have done a fine job and I think it would have been bad 
if it appeared to the public that they were just acting for the Depart- 
ment of Justice, so we deliberately disassociated ourselves from them, 
except to cooperate at their request. So I am not sure and I would 
be very distressed to find that was so, because I think the membership 
of that Commission is outstanding and I think they render a real 
service to this Nation and I certainly would hope that they would not 
resign, but I can understand why there is some reluctance on their 
part. They are busy men and, as Senator Ervin said in mentioning 
the mail he gets, I assure him I have quite a lot of mail, too, which I 
would be glad to show him sometime, and I can see why, for a busy 
man who has a lot of other jobs, this is a very thankless job. You get 
very little credit from anybody when you try to do a job in this field. 

Senator Carrot. One more question. Can you determine any less- 
ming of interest or lessening of activity on the part of the Attorney 
General’s office or any other part of the executive branch with refer- 


| ence to the enforcement of the Civil Rights Act of 1957? 
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Mr. Rogers. No, I can’t. I can’t stress enough to you, Senator, that 
[ don’t believe there is anything more important to our country than 
to make progress in the field of civil rights and we are doing every. 
thing we can just as actively as we can to promote that progress, So 
I can assure you that there is no lessening of enthusiasm in that 
regard. 

Mr. White is here with me. He is head of the Civil Rights Division 
He is doing a very fine, conscientious job and I can assure you that we 
are acting just as vigorously and I hope as wisely as we can. 

Senator Carron. That is all. 

Senator Ervin. Sometimes the fact a person has a different view to. 
day from what he had yesterday may be evidence that he has more 
wisdom today than he had yesterday. 

Mr. Rogers. Yes, or less. 

Senator Ervin. One thing certain, if a person starts out a plumb 
fool and never changes his mind, he will remain a plumb fool forever, 

Mr. Rogers. That is right, and I have known some very wise men 
that got to be pretty foolish. 

Senator Ervin. And it may be a situation where a man may have 
a sore or ulcer and the application of a reasonable amount of salve 
to it might cure it, but if you rub and rub the salve in it right hard 
constantly all of the time, you might do the ulcer or sore more harm 
than you do good. Isthat not true? 

Mr. Rogers. I think there is a lot to that. 

Senator Ervin. I was struck by the editorial from the St. Louis 
paper. I say this in the face of a newspaperman from my home town 
I see sitting in the audience, and all these other newspapermen: If edi- 
tors had as much wisdom as they are assumed to have when they write 
editorials, there wouldn’t be an unsolved problem left in the world. 

Mr. Rocers. I have no comment on that, Senator. 

Senator Ervin. Well, I just notice they always have an ultimate 
solution to all problems when they write editorials, but when I talk to 
them individually I sometimes find they have just as much doubt ona 
lot of things as I have. 

Senator Carroti. Before you leave that subject, I merely wanted 
to read the St. Louis Post-Dispatch because it seemed to draw into 
very short capsule form the basis of my own conclusions. I don't 
want to indict the St. Louis Post-Dispatch. I adopted this as being 
a reasonable statement of what was said here. 

Senator Ervin. I am not going to criticize it either. 

Mr. Stayman. Mr. Chairman, may I ask a few questions ? 

General, directing your attention back to the remark which was 
discussed, and quoting your prepared statement, the last paragraph 
on page 1: 

If things were allowed to remain as they were there would, of course, be no 
tensions, no problems, and few incidents. 

Are you referring to prior to May 17, 1954? 

Mr. Rocrers. No, I just mean generally. I hear people who are 
interested in progress in the field of civil rights refer to the fact that 
there are incidents and so forth as if that was a sign that things were 
going poorly, that it indicated that there was no progress being made 
and I think it proves just the reverse. I think the fact that you have 
had great development in the field of Jim Crow laws, in the field of 
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education and voting and so forth, and a lot of other fields, obviously 
gives rise to resistance and that is what creates the tensions. All T 
am saying is that when you make progress in the field, you obviously 
have some tensions and we shouldn’t be too concerned about the ten- 
sions. We ought to prevent them if we can, but we ought to recog- 
nize the fact that it is a clear indication that great progress is being 
made in this country in this field today. 

Mr. SLAYMAN. Then it would be correct to say that you agree that 
shat we want is law and order and not just order and not just : a lessen- 
ing of tension ? 

Mr. Rocers. That is right. 

Mr. StayMan. And your proposal embodied in 8S. 955, dealing with 
obstruction of court orders in particular cases, is aimed to help the 
communities accomplish desegregation ? 

Mr. Rogers. That is correct. 

Mr. SuAyMAN. In line with law and order ? 

Mr. Rocrrs. That is correct. 

Mr. StayMAN. Was there a particular reason that you narrowed 
that to just school desegregation cases ? 

Mr. Rocrrs. Well, yes, because we thought that was the only area 
where it was needed and for the same reason I mentioned before: we 
don’t want to extend the authority of the Federal Government beyond 
a proven nee. 

Mr. StayMAN. Then because of your concern with that area, what 
are your thoughts on helping a community that wants to ace omplish 
shool desegregation, but where there is no outstanding court order? 

Mr. Rocers. Well, we are in favor of it. 

Mr. StayMan. What would the Federal Government propose to do ? 

Mr. Rogers. As you know, in the HEW proposals which have been 
submitted by the administration, there are a good many proposals 
along that: line and we would help them in any way they wanted us to. 
I don’t think we ought to intrude, but if they ask us, we certainly 
will do what we can to assist. 

Mr. StayMan. General, as you know, Senator Hennings is Chair- 

man of the Constitutional Rights Committee. However, ‘he is in the 
hospital although he had hoped to be at all these hearings this week. 
He had partic ul: irly expressed an interest to be here when you ap- 
peared and was happy you came in response to his invitation. He 
will probably be at the next session of hearings. I know that he will 
want to ask you some questions, so if it is all right with you, we will 
communicate with your office with interrogatories on specific items. 
You have indicated that you will prepare a memorandum of law for 
Senator Carroll ; we certainly hope you will bring up to date previous 
memoranda, ps urticularly those when you were Deputy Attorney Gen- 
eral, when we asked the Department of Justice about the breakdown 
of case experience under then existing civil rights statutes, and now, 
of course, under the Civil Rights Act of 1957. 

Mr. Rocrrs. We will be glad to provide you anything you would 
ike in that regard. Please extend to Senator Hennings my wishes 
for prompt recovery. 

Senator Carroti. Mr. Chairman, I think that ought to be made for 
the record, not for me, and not too voluminous. 

Mr. Rogers. All right. Thank you. 
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(The following memorandum was subsequently received from My 
Rogers for insertion in the record :) 


AbEQquACY OF TITLE 18, UniTep States Copr, SEcTIoN 1503 To Dear Wirz 
OBSTRUCTION OF CoURT DECREES 


Section 1503, title 18, United States Code, provides as follows: 

“Whoever corruptly, or by threats or force, or by any threatening letter or 
communication, endeavors to influence, intimidate, or impede any witness, in 
court of the United States, or officer who may be serving at any examination op 
other proceeding before any United States commissioner or other committing 
magistrate, in the discharge of his duty, or injures any party or witness in hig 
person or property on account of his attending or having attended such court or 
examination before such officer, commissioner, or other committing magistrate, or 
on account of his testifying or having testified to any matter pending therein, 
or injures any such grand or petit juror in his person or property on account of 
any verdict or indictment assented to by him, or on account of his being or 
having been such juror, or injures any such officer, commissioner, or other com- 
mitting magistrate in his person or property on account of the performance of 
his official duties, or corruptly or by threats or force, or by any threatening let. 
ter or communication, influences, obstructs, or impedes, or endeavors to in- 
fluence, obstruct, or impede, the due administration of justice, shall be fined 
not more than $5,000 or imprisoned not more than five years, or both.” 

This statute has been involved in litigation in a number of cases. The more 
important court decisions in these cases are collected in the United States Code 
Annotated, title 18, section 1503, and the pocket part to such volume. 

With respect specifically to the problem of whether this statute extends to 
acts which are intended to have the effect of thwarting the exercise of rights 
or the performance of duties flowing from a decree or order of a court, there are 
a number of decisions which indicate that in all probability the answer would 
be negative.’ Under the statute the question would be whether such acts con- 
Stitute an obstruction to the “due administration of justice” as that phrase is 
used therein. Section 1503 punishes as obstructions of justice a number of 
specified acts which may be summarized as follows: (1) intimidation of wit. 
nesses in a United States court or before a United States commissioner, (2) 
intimidation of a grand or petit juror or any Federal judicial officer in dis- 
charge of his duty, (3) Injuring a party or witness on account of his appearance 
or testimony in a Federal judicial proceeding, (4) injuring any grand or petit 
juror on account of a verdict or indictment, (5) injuring a judicial officer on 
account of the performance of his duty, and (6) obstructing or impeding “the 
due administration of justice.” 

It has been held that the phrase “due administration of justice” is not one of 
enlargement but of limitation. United States v. Perlstein, 126 F. 2d 789 (C.A. 
38,1941). There the court said (pp. 792-793) : 

“If we were construing this statute as a matter of original impression we 
would have held this phrase to be one of enlargement and not of limitation and 
would have concluded that the statute was designed to punish the obstruction 
of Federal justice whether a proceeding was pending or ever became pending 
in a court of the United States. The courts, however, have held that the 
obstruction cognizable by the act must be in respect to a proceeding brought in 
the Federal courts.” 

In an early case, United States v. McLeod, 119 Fed. 416 (C.C.N.D. Ala., 1902), 
the court held that the phrase did not bring within it an assault upon a US. 
commissioner on account of his having required the defendant to execute a 
bail bond; the approach adopted by the court was that since the commissioner 
had already performed his duty, the assault could not have influenced or impeded 
the due administration of justice. It stated (p. 419): 


2 There are, of course, other statutes dealing with obstruction of justice in particular 
circumstances, but it is clear that they are not adequate to meet the problem here involved. 
18 U.S.C. sec. 1501 punishes obstruction or resistance to the service or execution of process 
or assault in connection therewith; 18 U.S.C. sec. 1502 punishes obstruction or resistance 
to an extradition agent: 18 U.S.C. sec. 1504 relates to written attempts to influence grand 
or petit jurors; 18 U.S.C. sec. 1505, to obstruction of administrative proceedings and 
congressional investigations; 18 U.S.C. sec. 1506, to theft or alteration of judicial records; 
and 18 U.S.C. sec. 1507, to picketing or parading in or near a Federal courthouse or build- 
ing or residence occupied or used by a Federal judge, juror, witness, or court officer. 
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“As we have observed, unless there is some case pending in a court, or sought 
to be brought ‘therein,’ there is nothing as to which ‘the due administration of 
justice’ can be influenced or obstructed ‘therein.’ This statute does not create 
the offense of obstructing justice in general or in the abstract.” 

In United States v. Mannarino, 149 F. Supp. 351 (D.C.W.D. Pa., 1956), the 
the court emphasized that the purpose of the statute was to insure “the purity 
of a trial in progress.” And, in United States v. Scoratow, 137 F. Supp. 620 
(D.C.W.D., Pa., 1996), it was held that the statute did not apply to threats 
against witnesses in the course of an I’'BI investigation and prior to the filing 
of a complaint with a U.S. commissioner. Citing the Perlstein case, supra, the 
court stated that the act “must be in relation to a proceeding pending in the 
Federal courts” (p. 621). It pointed out that since section 1503 is a criminal 
statute, it must be strictly construed and the phrase “due administration of 
justice” has to be interpreted with reference to the fact that it is qualified and 
limied “by the enumeration of specific judicial functions * * * in the preceding 
portion of the section” (pp. 621-622). 

The most recent holding on the point is Haili v. United States, 260 F. 2d 744 
(0.A. 9, 1958). There the court reversed the defendant’s conviction for ob- 
struction of justice, consisting of his having associated with a woman on pro- 
pation, Which he knew was in violation of the terms of the probation order. 
The court rejected the Government’s contention that the phrase “due adminis- 
tration of justice’ extended to interference with a probation order included in 
the sentence of the court. It stated, as had the courts in the cases cited above, 
that “* * * the general words which follow the specific words in the enumera- 
tion of prohibited acts in the section here involved must be construed to em- 
prace only acts similar in nature to those acts enumerated by the preceding 
specific words.” The particularly defined acts of interference enumerated in the 
preceding portion of the statute, the court felt, “* * * all relate to conduct de- 
signed to interfere with the process of arriving at an appropriate judgment in 
a pending case and which would disturb the ordinary and proper functions of 

court.” 
Othe foregoing demonstrates that the courts would probably not construe the 
existing obstruction of justice statute as extending to the obstruction of the 
enforcement of desegregation decrees. While it could be argued that inter- 
ference with such decrees relates to the previously pending cases and thus dis- 
turbes the ordinary and proper functions of the court, in light of the precedents 
such an argument would probably not be successful. 

A question has been raised concerning the constitutionality of 18 U.S.C. 
$1503, particularly under the first amendment. The only decision discussing 
any attack on the constitutionality of the statute is found in Anderson v. United 
States, 215 F. 2d 84 (C.A. 6, 1954), certiorari denied, 348 U.S. 888. There, it 
was asserted that the section was invalid because of vagueness. But the court 
summarily dismissed the attack, as follows (215 F. 2d at 90): 

“Whenever it is contended that an act of Congress is unconstitutional for 
vagueness, the act itself must be carefully examined to ascertain its definite- 
ness. After all, other cases are helpful only if they bear true analogy. In 
the case at bar, it is perfectly apparent that no unconstitutional vagueness in- 
heres either in the statute or in the indictment.” 

No court has specifically had to consider whether section 1503 might vio- 
late the “free speech” clause of the first amendment, since it is apparent that 
the amendment does not protect the obstruction of the processes of the law. 
In Kasper v. United States, 245 F. 2d 92 (C.A. 6, 1957), certiorari denied, 355 
U.S. 834, the court of appeals upheld a conviction for contempt of court where 
the individual involyed had urged a crowd to disregard court orders and to 
exert pressure upon school officials until Negro pupils were eliminated from 
4 school previously ordered desegregated. While the case arose in a slightly 
different contevt since the charge was contempt, rather than obstruction of 
justice, what the court said is equally applicable to the instant problem: 

“The right to speak is not absolute and may be regulated to accomplish other 
legitimate objectives of government. The first amendment does not confer the 
tight to persuade others to violate the law. Giboney v. Empire Storage Com- 
pany, 336 U.S. 490, 502, 69 S.Ct. 684, 93 L.Ed. 834. The speech here enjoined 
was clearly calculated to cause a violation of law and speech of that character 
is not witin the protection of the first amendment, Dennis v. United States, 341 
US. 494, 71 S.Ct. 587, 95 L.Ed. 1137 Feiner v. People cf State of New York, 
40 U.S. 315, 71 S.Ct. 303, 95 L.Ed. 267; Beauharnias v. People of State of 
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Iilinois, 343 U.S. 250, 72 S.Ct. 725, 96 L.Ed. 919; Chaplinsky v. State of New 
Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86 L.Ed. 1031.” : 

Accordingly, it is very clear that neither section 1503 nor S. 
the free speech guarantees of the first amendment. 

Senator Carrot. I would like to make one further observation and 
perhaps ask a question. At the outset of our discussion, I was under 
the impression that you said that perhaps the Attorney General ought 
to be given a right—as is true, in the right to vote case—of havin 
jurisdiction to intervene in the Federal court in school segregation 
cases. At least I got the impression you were considering it favorably 
You said it ought to be given serious consideration, and later on'| 
asked specifically, because I thought you were drifting away from 
that position. I asked specifically whether or not the administration 
would consider or would seek such a right from the Congress for the 
Attorney General. Is there any desire on your part to assume such 
powers if the Congress should be willing to sentir giving them? 

For example, we have bills introduced by Senator Douglas, Sena- 
tor Clark and others which embody part III. They might consider 
limiting them to the right of intervention in school cases. Would 
you consider meeting them at that point—between a full part ITT sec. 
tion and no extension of equity jurisdiction ? 

Mr. Rogers. I see what you mean. You mean would we favor the 
part III concept, limiting it to public schools ? 

Senator Carroi.. Just to the public schools. 

Mr. Rogers. I would have the same doubt for the reasons I have 
expressed about that. 

Senator Carroity. Would you resist if we put it into a bill? Would 
the administration resist such a proposal ? 

Mr. Rocers. Well, I would want to see the proposal, Senator. I 
don’t feel that when there is a doubt about these things, about addi- 
tional legislation, that 

Senator Carrotu. Has this matter ever been discussed, may I ask? 
I am not prying into executive privilege. Do you think this is a 
matter of sufficient importance that it might be discussed ? 

Mr. Rogers. I will tell you, Senator, we have discussed almost every 
conceivable proposal that can be made in this field. I think we have 
literally discussed 150 different kinds of proposals and the one we 
have submitted to the Congress is the one we sincerely believe is in 
the best interest of the country today. 

Senator Carrotit. Have you discussed this all by itself—not all 
part ITT across the board, but just this one idea ? 

Mr. Rocers. Yes, Senator, we have discussed this by itself and we 
discussed limiting this in many other ways; and we, I think, are 
of one mind that because there is some doubt—and for the reasons 
that I have mentioned about whether it would help or hinder—we 
should not support it at this time. 

Senator Carroti. You would rather follow the criminal statute 
approach than you would the equity jurisdiction approach ? 

Mr. Rocers. I don’t quite like the way you state it. We prefer 
the bill we have sponsored to any other bill. 

Senator Carroiu. I think that is all. 

Senator Ervin. We thank you very much for coming. 

Mr. Starman. General, just two other technical questions about 
S. 955. When you use the word “threat”—I am well aware that 
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was taken from section 1503—but when you use the word “threat,” you 
have in mind standard common law criminal definitions of threat? 

Mr. Rocrers. That is correct. 

Mr. StAyMAN. And you don’t intend to interfere with freedom of 

h ? 
Ptr. Rogers. Not at all. 

Mr. StaymMan. And what you contemplate is a threat of force, not a 
threat of economic reprisal or economic coercion ? 

Mr. Rocers. That is right. We contemplate that the—well, put it 
this way: This is not a new statute. It has been construed over the 
years. There are a lot of cases on it and we know that the holdings in 
those cases would apply to this language because it is the same lan- 
guage. 

Mr. StaymMan. General, I want that on the record because I am 
aware of what you said. I want to have it stated clearly, though, be- 
cause if there is one point the Senators have discussed with me time 
and again, it 1s the question of free speech. 

Mr. Rocers. Thatis right. You are perfectly right. 

Mr. StayMan. Thank you. 

Senator Ervin. We will now recess until 2 :30. 

(Whereupon, at 1 p.m., the hearing was recessed, to reconvene at 
30 p.m. the same day.) 


bo 


AFTERNOON SESSION 


Senator Carro.iu. The committee will come to order. 

We are pleased to have with us today the Honorable Robert G. 
Storey, Vice Chairman of the Civil Rights Commission, dean of the 
law school of Southern Methodist University, and the former presi- 
dent of the American Bar Association. 

Dean, we are glad to have you here. Do you have a prepared state- 
ment ? 

Mr. Storey. Yes, sir; I have a short one, sir. Shall I proceed, Mr. 
Chairman ? 

Senator CarroLy. You may proceed, if you will, please. 


STATEMENT OF ROBERT G. STOREY, VICE CHAIRMAN, COMMISSION 
ON CIVIL RIGHTS; ACCOMPANIED BY GORDON M. TIFFANY, STAFF 
DIRECTOR, COMMISSION ON CIVIL RIGHTS 


Mr. Storey. Mr. Chairman, Mr. Slayman, and gentlemen, I have a 
very short prepared statement which I ask your indulgence in reading. 

My name is Robert G. Storey. I am serving as Vice Chairman of 
the Commission on Civil Rights. I am a member of the Texas bar 
and, among other responsibilities, am dean of the law school at South- 
em Methodist. University in Dallas, Tex. 

The Commission on Civil Rights is by law composed of six members, 
appointed by the President, by and with the advice and consent of the 
Senate. The Civil Rights Act of 1957 further provided that not more 
than three of the members shall at any one time be of the same politi- 
cal party. 

At the present time, however, there are only five members of the 
Commission. One vacancy exists because of the recent death of the 
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Honorable J. Ernest Wilkins, who also served as Assistant Secretary 
of Labor. 

Serving on the Commission at this time, in addition to myself arg. 

The Honorable John A. Hannah, of East Lansing, Mich., president 
of Michigan State University, who is Chairman of the Commission 

The Reverend Theodore M. Hesburgh, C.S.C., president of the 
University of Notre Dame. 

The Honorable John S. Battle, former Governor of Virginia. 

The Honorable Doyle E. Carlton, former Governor of Florida, 

A few days ago the President sent to the Senate the name of George 
Mr. Johnson, former dean of the law school of Howard University 
as a replacement for the late Mr. Wilkins. ; 

The staff director of the Commission is Gordon M. Tiffany, former 
attorney general of New Hampshire. 

With your permission, Mr. Chairman, I would like to insert into 
the record at this point the detailed biographies of each of the mem. 
bers of the Commission and of the staff director. 

Senator Carroii. Without objection so ordered. 

Mr. Srorry. Thank you, sir. 

(The document referred to follows :) 


COMMISSION ON CIVIL RIGHTS, WASHINGTON, D.C. 
JOHN ALFRED HANNAH, CHAIRMAN 


Born: October 9, 1902, Grand Rapids, Mich. 

Married ; one daughter, three sons. 

Education: Grand Rapids Junior College, 1919-21; University of Michigan, 
1921-22 ; Michigan State University, 1922-23, B.S. 

Honorary degrees: D. Agri., Michigan State University, 1941; LL.D., Univers. 
ity of Michigan, 1944; HH.D., University of the Ryukyus, 1952; L.H.D., Uni- 
versity of Florida, 1953; Dr. Sci., Michigan College of Mining and Technology, 
1953 ; LL.D., University of Rhode Island, 1954; LL.D., Central Michigan College 
of Education, 1955; LL.D., Albion College, 1957. 

President of Michigan State University since July 1, 1941 

Assistant Secretary of Defense for Manpower and Personnel, February 1953 
to July 1954 (on leave from Michigan State University). 

Chairman, U.S. section, Permanent Joint Board of Defense, Canada-United 
States, 1954. 

President, American Association of Land Grant Colleges and State Universi- 
ties, 1948—49. 

Member: Board of Visitors for the Air Force Academy; Board of Consultants 
for the National War College; American Universities Field Staff, board of 
trustees; Association of the U.S. Army; Board of Visitors, Air University, 
1955-56, Chairman, 1957; Board of Visitors U.S. Military Academy, 1955-58. 

Chairman, board of directors, Federal Reserve Bank of Chicago, Detroit 
branch. 

Board of directors, Michigan Bell Telephone Co. 

President’s Citizen Advisory Committee on the Fitness of American Youth. 

Made survey of foreign aid programs in the Far East for the Senate Foreign 
Relations Committee, 1956. 

Church: Episcopal. 


ROBERT GERALD STOREY, VICE CHAIRMAN 


Education: University of Texas and Southern Methodist University, B.A.; 
honorary degrees, LL.D., Texas Christian University, 1947; Laval University, 
1953 ; Drake University, 1954. 

Professional: Partner, Storey, Armstrong & Steger, Dallas, Tex.; dean, 
Southern Methodist University Law School; president, Southwestern Legal 
Foundation. 

Public service: Assistant attorney general of Texas for criminal appeals, 
1921-23; member, national executive committee, American Legion, 1921-22; 
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tary regent, University of Texas, 1924-30; governor, Kiwanis Club, Texas-Oklahoma 
district, 1931 ; president of Park Board, city of Dallas, 1938-41; executive trial 
counsel for United States, Nuremberg, trial of major axis war criminals, 1945-46; 
are: member, Commission to Reorganize Executive Branch of U.S. Government 
dent (Hoover Commission), 1953-55; adviser to Korean Government on judicial sys- 
sion, tem and legal profession, 1954; State Department representative in the Far East 
| the and Middle East to assist legal profession of friendly free nations—summer 
5; member, Board of Foreign Scholarships (International Educational 
Exchange), 1956. 
Bar association activities: President, Dallas Bar Association, 1934; president, 
‘ State Bar of Texas, 1948-49; president, American Bar Association, 1952-53; 
Orge resident, Inter-American Bar Association, 1954-56; member of council, Inter- 
sit pational Bar Association, 1952. 
enys Business: Director, Southwestern Bell Telephone Co.; chairman of board, 
lakewood State Bank; director and general counsel, United Fidelity and Uni- 
rmer yersal Life Insurances Companies, and Sabine Royalty Corp. 
Military: Second lieutenant, heavy artillery, World War I; colonel, Air Force, 
into World War II. : ‘ if 
Honors: Linz Award (1956) as outstanding civic leader of Dallas, American 
bem Bar Association Gold Medal (1956) for greatest contribution to advancement 
of jurisprudence. 
Married ; two sons. 
Political affilation: Democrat. 


JOHN 8. BATTLE, COMMISSIONER 


Born: New Bern, N.C., July 11, 1890. 
Home and office: Charlottesville, Va. 
Married. 
Education: Wake Forest College; University of Virginia, LL.B. 
Honorary degrees: LL.D., Hampden-Sydney College, University of Richmond, 
rigan Wake Forest College, William and Mary College. 
, Member, House of Delegates, Virginia General Assembly, 1929. 


ivers- State senator, 1926-49. i ald, ae 
“Uni- Governor of the State of Virginia, 1950-54. . 
ology Member, law firm of Perkins, Battle & Minor, 1954 to date. 
ollege Served with the U.S. Army in World War I. 
Member, Phi Beta Kappa. 
Politics: Democrat. 
1958 DOYLE ELAM CARLTON, COMMISSIONER 
Inited Born: Wauchula, Fla., July 6, 1887. 
Married ; three children. 
versi- Education: University of Chicago, A.B., 1910; Columbia University, LL.B., 
1912; admitted to Florida Bar, 1912. 
ltants Member, Florida State Senate, 1917-19. 
rd of Governor of the State of Florida, 1929-33. 
rsity, Practicing attorney, Tampa, Fla., 1933 to present. 
Dd-08. Religious affiliation: Baptist. 
etroit Politics: Democrat. 
Residence: 2525 Bayshore Boulevard, Tampa, Fla. 
Office: First National Bank Building, Tampa. 
routh. 
reign REV. THEODORE M. HESBURGH, C.S.C., COMMISSIONER 


Born: May 25, 1917, Syracuse, N.Y. 
Education: University of Notre Dame, 1934-37; Gregorian University, Ph. B., 
140; Holy Cross College, 1940-43; Catholic University of America, 1945. Hon- 


| orary degrees: Bradley University, LeMoyne College, Catholic University of San- 
B.A.; | tiago, Chile. 


ersity, Entered Order of Congregation of the Holy Cross, 1934. 
Ordained priest, University of Notre Dame, 1943. 
dean, Chaplain, National Training School for Boys, Washington, D.C., 1943-44. 
Legal Veterans’ chaplain, Notre Dame, 1945-47. 
Assistant professor of religion and head of department, Notre Dame, 1948—49. 
peals, Executive vice president, 1949-52, and president of the University of Notre 


21-22 ; Dame since 1952. 
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Member : Scholarship board, Ford Motor Co. Fund ; Hoover Commission : Gen- 
eral Motors Scholarship Board; Rockefeller Brothers Fund, special student pro- 
ject board; Board of Visitors, U.S. Naval Academy, president, 1956; National 
Science Board ; Freedoms Foundation Board and Executive Committee ; Nutrition 
Foundation Board; Foundation for Religious Action in the Social and Civic 
Order; Young Presidents Organization; Institute of International Education 
Board, president ; Association of American Colleges ; Catholic Theologica] Society 
of America ; National Conference on Family Life ; Policy Advisory Board, Argonne 
National Laboratory ; Midwest Universities Research Association; Institute of 
International Education Board, vice president, 1956; National Woodrow Wijsoy 
Fellowship Corporation Board. 

Permanent Vatican delegate to the International Atomic Energy Agency. 

Auxiliary chaplain, U.S. Army, World War II. 

Author: “Theology of Catholic Action,” 1945; “God and the World of Man” 
1950; “Patterns for Educational Growth,” 1958. 

Home: Corby Hall, Notre Dame, Ind. 


BIOGRAPHICAL SKETCH OF GORDON MAC LEAN TIFFANY, STAFF DIRECTOR 


Personal data: Born: December 13, 1912, in Port Chester, N.Y. Washington 
address: 3701 Reno Road NW., Washington, D.C. Married: E. Ellen Auchip. 
closs; two children, William Fox Tiffany and Jean Gordon Tiffany. 

Education: St. Paul’s School, Concord, N.H.; Yale College, B.A., 1985: Co. 
lumbia Law School, LL.B., 1942, 

Occupation: 1942, entered private practice of law with Satterlee & Warfield, 
40 Wall Street, New York City ; 1946—49, assistant attorney general, New Hamp- 
shire ; 1949-50 legislative counsel for Governor Adams ; 1950-53, attorney genera] 
of New Hampshire; 1953-58, private practice of law; 1958 to present, staff 
director, U.S. Commission on Civil Rights. 

Legislative experience: Member, constitutional convention, 1956; member, 
General Court of New Hampshire, 1957. 

Military experience: 1943-45 inclusive, active duty, lieutenant, U.S. Naya} 
Reserve. 

Religious affiliation : Episcopal. 


GEORGE MARION JOHNSON 


Born: May 22, 1900, Albuquerque, N. Mex. 

Married ; one son 

Education: University of California at Berkeley, B.A., LL. B., J.S.D. 

Director, Office of Laws, Plans, and Research, Commission on Civil Rights, 
since May 1958. 

Dean, Howard University Law School, 1946-58. 

Professor of law, Howard University, 1945-46. 

Assistant executive secretary, President’s Committee on Fair Employment 
Practice, 1941-42. 

Deputy Chairman and acting general counsel, President’s Committee on Fair 
Employment Practice, 1948-45. 

Assistant professor of law, Howard University, 1940-41. 

Junior assistant tax counsel and senior assistant tax counsel, California State 
Board of Equalization, 1983-40. 

Private law practice, Berkeley, Calif., 1980-33. 

Member: California bar; Bar of the Supreme Court of the United States; 
American Bar Association; National Bar Association; Association of American 
Law Schools (advisory committee, Journal of Legal Education, 1955; commit- 
tee on prelegal education, 1954-55 ; committee on legal education and the national 
defense, 1951-538, chairman, 1953; committee on lawyers in Federal service, 
1948; committee on legal aid, 1958) ; American Law Institute (honorary) ; Na- 
tional Education Association) ;: American Association of University Professors; 
National Legal Committee of the National Association for the Advancement of 
Colored People; District of Columbia Legal Aid Society. Board of Directors; 
Advisory Committee, Juvenile Court of the District of Columbia. 


Mr. Srorry. The Congress charged the Commission with the duty 
to investigate formal complaints of denials of voting rights, and to 
collect information, study legal developments, and appraise laws and 
policies revelant to matters involving the constitutional guarantee of 
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equal pr otection of the law. We construed this directive as the assign- 
ment of a responsibility to find the facts pertaining to these matters 
and, in accord with the further direction of our governing statute, 
to report on findings and recommendations to the President and to the 
Congress. 

Equal protection of the law in the constitutional sense is a broad 
term, eucompassing many activities. Being fully cognizant of the 
relatively short life span of the Commission, we selected those two 
areas of endeavor which, in addition to the subject of voting, as se- 
lected and directed by the Congress, held the highest promise of yield- 
ing information of value to the Congress and to the President. ‘These 
subjects are education and housing. 

Mr. Tiffany, our staff director, “will tell you about the course of our 
staff activities designed to execute our mission. I should like to out- 
line briefly the more public activities of the Commission. 

At one of the earliest Commission meetings we decided to take 
advantage of the opportunity extended to us by the Congress in the 
Civil Rights Act of 1957 to— 
constitute such advisory committees within States composed of citizens of that 
State * * * as it deems advisable. 

We undertook the organization of State advisory committees. Such 
committees are now in operation in all but three ‘of the States of the 
Union. The members of these committees are representative of every 

walk of life, of numerous different religious faiths, and virtually every 
racial and ethnic group to be found in our Nation. They all share in 
emmon, however, the qualities of proven leadership, each in his or 
her own particular endeavor, and demonstrated civic responsibility. 
Most committees have joined us in studying the fields of voting, edu- 
cation, and housing. Some have undertaken studies of their local 
senes with respect to areas to which we have had no opportunity to 
devote our full attention; and these are important areas like the 
local administration of justice, employment, and transportation. Our 
State advisory committees are now in the process of prepar ing their 
factual reports covering their own local proble ms, together with such 
recommendations based upon firsthand and close contact as th 1eir col- 
lective consciences m: LV dictate. Representatives of all of these State 
advisory committees will come to Washington next June for _ im- 
portant conference with us and the members of our staff. We have 
reason to expect much from the mutual interchange of information 
at that conference. 

As you are well aware, our initial public undertaking was concerned 
vith alleged denials of the right to vote; it took the form of an open 
hearing in the State of Alabama. A part of our report will be de- 
voted to the facts which we found as a result of that hearing and the 
associated activities of our staff and various persons involved. Our 
veond public undertaking was the housing hearing in New York; i 
too, has yielded a wealth of information pertinent to our work. 

I might add to the prepared statement that even in fields beyond 
housing: it has yielded a wealth of information pertinent to our work. 

The third, and most recent, undertaking was the conference on edu- 
tation in Nashville. Educators in attendance there not only told us 
of their experiences but also welcomed the unprec edented oppor- 
tunity for a mutual free exchange and comparison of information 
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amongst themselves. Furthermore, we have scheduled further hear. 
ings on the subject of housing in Atlanta, Chicago, and Los Angeles, 
Part of our staff is now engaged in the pursuit of additional infor. 
mation on denials of voting rights in several States. Part of our 
staff is engaged in drafting a report for our study and consideration, 
This is the collection and synthesis of information upon which we shal] 
draft our final report. 

In brief, these are the high spots of our Commission’s efforts to dis. 
charge its responsibilities under the law. They are not complete 
now, but they will be completed, to the best of our abilities 
and the abilities of our competent staff, in such time this year 
as will enable us to submit a final report by the time fixed by the 
present law. However, in the absence of conclusions officially deter. 
mined by the Commission as a whole, and since the Commission jg, 
in effect, quasi-judicial arm of the Federal Government, I believe jt 
would be both premature and improper for me to make any statements 
at the present time as to what conclusions and recommendations, in 
my opinion, might properly be made asa result of our activities. Con- 
sequently, I am constrained to say that you must not regard me as an 
advocate for any of the civil rights measures presently before you. 

Of course, all of these problems in the field of equal protection of the 
law must ultimately be settled by the good sense and sense of fairness 
of the American people. We hope that we have made some progress 
toward understanding them. By September 9, of this year we expect 
to present a factual report of our findings together with appropriate 
recommendations on the issues which the Civil Rights Act of 1957 dele- 
gated tous. We hope that our report will be a real contribution to fair 
and equitable solutions. 

Naturally, we have not been able to cover all subjects and, in the 
slang of the street, we might say we have not been able to “cover the 
waterfront.” 

Time limitations necessarily have limited the scope of our studies. 
Much thought and discussion preceded our determination to confine 
our activities to the fields of voting, education, and housing. Our re- 
port will reflect our major emphasis in these three fields. Even these 
may not be as complete as we would like. However, our staff is work- 
ing at all possible speed, and real credit goes to them for the expert way 
in which they are going about their job. 

Finally, Mr. Chairman and gentlemen, I have asked Mr, Tiffany, our 
staff director, to give an account of the staff operation of the Com- 
mission, but before his presentation, may I point out that we are ex- 
tremely proud of the work which the members of the staff of the Com- 
mission have accomplished in the last 10 months, since May of 1958, 
when the staff director’s appointment was confirmed. 

At this point, Mr. Chairman, if it is agreeable with you, I should 
be happy to ask Mr. Tiffany to say a word prior to the questions of 
both of us. Is that agreeable procedure ? 

Senator Carroty. I should like, first of all, at this point, to see if 
Senator Johnston desires to put any questions at this point before Mr. 
Tiffany takes over or do you want to wait until Mr. Tiffany concludes, 
Senator? 

Senator Jounston. I think there are just about two or three things 
here, brief questions. 
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I notice that you say here that you have State advisory committees 
in all but three States. What three States do they happen to be? 

Mr. Storey. As I remember, Senator, one of them is your State, one 
is Mississippi, and one of them is Louisiana. Am I correct in that? 

Mr. TirFany. Yes, sir. 

Mr. Storey. In other words, in all the other States they have been 
organized, their names have been published, and they are at work. 

We hope to complete those in the three States mentioned as soon as 

ible, sir. 

Mr. Tirrany. May I make a correction there, lest it go into the 
record in that form? I was in error when I advised the chairman. 
There isa committee formed in Louisiana. 

Senator JoHNsTON. Where ? 

Mr. Tirrany. Louisiana. 

Senator Jounston. Yes, sir. 

Mr. Tirrany. Yes, Senator. 

Senator Jounston. Not in South Carolina ? 

Mr. Tirrany. Not at the present time, as I understand it, sir. 

Senator Jounston. Do you know any reason why it has not been 
formed ? 

Mr. Srorry. Are you addressing the question to Mr. Tiffany or to 
me! 

Senator Jounston. If either one of you knows, I am addressing it to 
either one of you. 

Mr. Storry. Well, sir, Senator; I cannot give you the details except 
Ihave understood from the member of our staff handling the matter 
that there have been interviews with various people, some who had 
agreed tentatively to accept, and then later changed their minds. 

We do not announce an advisory committee until the complete panel 
ischosen and the committee members have been accepted and approved 
by the Commission. 

Senator Jounston. You do have a member on your Commission 
from South Carolina, isn’t that true? 

Mr. Storey. No, sir; we do not. 

Senator JoHnsron. You do not have one from South Carolina? 

Mr. Storey. No, sir. 

Senator JounstTon. An advisory committee ? 

Mr. Storey. No, sir. 

The Advisory Committee in South Carolina has not been organized 
and has not been approved by our Commission. 

Frankly, as I understand it, Senator, it is a question of getting the 
acceptances from the people that we think 

Senator Jounston. No person has accepted ? 

Mr. Storey. I will have to ask Mr. Tiffany. 

Mr. Tirrany. Senator, there has been no organized committee 
formed in the States of South Carolina, Mississippi, and Alabama. 
People have been invited to serve, but there has been no organization 
meeting, there has been no formal organization of a committee in any 
one of those three States. 

Senator Jounston. Well, you asked people to serve. Are there any 


people that you have asked to serve who have accepted in South Caro- 
af 
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Mr. Tirrany. That may be, Senator, that we have asked them if they 
will accept if invited to serve on such a committee; that is right. 
These committees are named by the Commission on Civil Righ 
and the manner in which it is done is in this way: The staff, with the 
assistance of one of the Commissioners, contacts various persons in q 
State, and in this we try to draw from all walks of life and from qj 
points of view to find men of stature who are agreeable to serving on 

these committees. * 

The names. of the committee nominees are then submitted to the 
Commission on Civil Rights for its consideration. 

If it meets the approval of the entire Commission they are then ap- 
pointed to the committee, and they then proceed to hold their organiza. 
tion meeting. 

Up to the present time in all but three States this has been com. 
“reeipee The three States are those I have named, and they have not 

en completed at this time. 

Senator Jounston. The reason I asked that question is that on Sep- 
tember 27, 1958, it was announced that Dr. T. C. McFall had accepted 
appointment by the Civil Rights Commission, of South Carolina, to 
serve on the Civil Rights Advisory Committee. 

Mr. Storey. Senator, if I may comment—I am not trying to plead 
ignorance, but to tell you how we have tried to cooperate—we are al] 
from civilian life and not supposed to give our entire time—the Com- 
mission, by agreement, divided the 48 States, and the then territories 
of Hawaii and Alaska, among the six Commissioners, each one being 
primarily responsible for eight. 

I am not trying to pass the buck, but South Carolina is not one of 
my States, and I have tried to keep up with the ones for which I am 
responsible. 

Now, I do understand that one or more people, I do not know how 
many, have accepted in South Carolina. Our staff member who has 
the responsibility with the Commissioner whom as I recall, is Governor 
Carlton, has conferred with your Governor about it; and I under- 
stand it is proceeding but has not been consummated. 

At the last meeting of the Commission that was the status report. 

Senator Jounston. The only thing I wanted to know about is that it 
was announced he had been appointed. 

Mr. Srorey. Well, he probably has been, and I just do not happen 
to know about it personally. 

The last time I inquired, the complete list had not been accepted 
or the people whom they had approached had not all accepted. 

Senator Jounston. Do you happen to know? 

Mr. Tirrany. Senator, all of these committees consist of from 5 
to 10 members. 

It has been our policy to wait until the committee has been com- 
pleted as a panel before the full announcement is made. 

If a person has accepted in advance and has, perhaps, said some- 
thing to the press, and it has been published, that would not be from 
our point of view an announcement of the committee, sir. 

Does that answer your question ? 

Senator Jonnston. Well, I just wanted to know if anybody is on 
the Advisory Committee, and if anybody had accepted, and just what 
had been done in my State. I think I am entitled to know that. 
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Mr. Storey. Senator, we will be happy to get the information to 
you during this hearing as to the number who have. 
* Couldn’t you find that out, Mr. Tiffany ? 
Senator JouNson. I would certainly appreciate it for my State. 
(The information referred to follows :) 
| MARCH 26, 1959. 
Hon. OLIN D. JOHNSTON, 
[.8. Senate, Washington, D.C. 


Deak SENATOR JOHNSTON: In accordance with the discussion at the civil 
rights hearing on March 20, 1959, and subsequent conversations between our 
staffs, we have made a complete review of our files as to the status of an advisory 
emmittee in South Carolina, which indicates the following: 

(1) No advisory committee has been appointed by this Commission. 

(2) Alist of possible nominees was approved last summer by the Commission, 
hut all except one nominee declined to serve when contacted. No official ap- 
pointment of any South Carolinian has ever been fully completed. 

(3) Our staff is now consulting with a number of prominent South Carolinians 
to ascertain if they will accept appointment if approved by the Commission. 
Several of them have tentatively agreed to serve. Their names have not been 
submitted to the Commission for approval. Eventually, five to nine names will 
te submitted to the Commissioners. Thereafter, the nominees will be contacted 
and asked if they will accept Commission appointment. 

(4) To keep the record straight, it should be unequivocally stated that no 
individual has ever declined to consider appointment because the committee 
would be biracial. Any allegations you may have heard to the contrary are 
totally false and erroneous. 

(5) The delay in organizing a South Carolina committee has been a deliberate 
oe on our part. We are making, and continue to make, every effort to insure 
that the committee will be a balanced one, i.e., appropriate geographic distribu- 
tion, biracial, different professional and business backgrounds, and a variation 
in philosophies. 

Jam sure you will concur in our belief that no individual names of possible 
committee members should be discussed until a full committee has been agreed 
upon by the Commission and all nominees have agreed to serve. As a courtesy 
to those contemplating service, we have agreed that no individual names nor a 
partial list will be released. 

You may recall that a member of our staff consulted with vou in regard to a 
South Carolina committee last summer. At that time you declined to review 
the names or to counsel with us. 

When a South Carolina committee is formed, you may be sure that your office 
will be advised of the nominees prior to any public release of the commitee 
roster. 

Very sincerely, 
(Signed) Gorpon M. Tirrany, Staff Director. 

Senator Carroti. I would like at this point to have a very brief 
description of what do you do first when you pick a State committee, 
what 1s your procedure; whom do you contact first; where do you 
get the names? 

Mr. Storey. Senator, and Mr. Chairman, I might answer through 
hy own experience. 

Senator Carrotu. I was going to ask you to talk about Colorado, if 
you would. 

Mr. Storey. I cannot do that. I can tell you about New Mexico, 
Oklahoma, Arkansas, Utah, Connecticut, and Pennsylvania; those are 
the States that I had to do with principally. I can give you the bene- 
it of my experience, but I do not know whose State that was; do you? 

Mr. Trrrany. I cannot tell you offhand. 

Oo . . . 

Senator Carrotu. Mr. Tiffany, do you know anything about how it 
was organized in Colorado? 

Mr. Trrrany. I think, Mr. Chairman, that if Dean Storey will ex- 
plain to you how it was done in any one of the States for which he is 
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responsible—we tried to follow the same pattern in all of the Sta 
to the extent that it was applicable—it would throw light on that 
question. 

Senator Carrouy. All right, if you would just do so very briefly, 

Mr. Srorey. Just very briefly I will give you the benefit of ex. 
perience in my own State of Texas. 

In my own way, I recommended to the Commission a panel of ning 
I had talked with the Governor of our State about whether or not 
those men were good citizens and acceptable; I happened to know al] 
of them except one or two. 


We tried to get a cross section of business and professional life, hay. | 


ing some educators, some businessmen, some men representing minor. 
ity groups in my State. 

There was an outstanding Negro who was asked to serve, and jg 
serving now. Then, I personally called each of them or went to gee 
them and asked them if they were appointed by the Commission would 
they serve. 

After having received the tentative acceptances, I then submitted 
a written recommendation to the entire Commission as to whether or 
not this panel should be approved for that State. 

It was approved; and then they were officially notified, after a 
name check clearance, that they were members of the advisory 
committee. 

Then, following that, I met with them at their first organization 
meeting and attempted to explain to them what we were trying to do, 
and what we expected of them. 

Now, that is, briefly, the procedure that we followed in the States in 
which I 

Senator Carroutu. I am sure in Colorado, for example, that what we 
call the Colorado Advisory Committee is a representative group. The 
committee contains one man who is a newspaperman; he runs a Re- 
publican newspaper in the southwestern section of the State. 

Another member of the committee is from the National Council of 
Catholic Women; another member is a very able learned man, a 
Rabbi Manuel Laderman. 

We find a Denver attorney, and then in the southern part of the 
State we find a rancher. There was a member of the board of 
education. 

Are any of these people paid? Is this a voluntary service? 

Mr. Srorry. No, sir; they are not paid a thing, Senator. Our idea 
was to take advantage of the provision in the act which was permissive, 
saying that we might constitute advisory committees in the several 
States, and saying further that we might confer with the Governor 
and the attorney general and other appropriate officials. 

Now, some of us were very anxious to take advantage of that provi- 
sion because outstanding men such as you mentioned in Colorado, and 
I know in the eight States that I am directly concerned with, do 
represent a cross section of business, professional, minority groups, 
and the life of their State. 

In the first place, they know generally about the facts in their 
State, and that is what we are after, facts. If they do not know 
them they know how to get them, and how to evaluate them. 
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Then, based on those facts, although it is an advisory function, we 
ask them to make recommendations to us on issues in these fields from 
their own viewpoint, and from their own State viewpoint. — ; 

Senator Carrot. In other words, they conduct hearings in their 
own State or however they get the information? 

Mr. Srorry. Well, frankly, we do not encourage hearings, but there 
ig no reason why they should not do that. However, most of them 
know the facts generally or can get them. 

But if they want to call a conference, as some of them have done, 
about a matter, they do that. ; 

[ recall in Oklahoma there was an instance of a question of a voting 
right complaint. an assumed the responsibility themselves to go 
into it very thoroughly and make recommendations to us. 

Senator Carrott. I think you make a very good point here. In 
other words, this is not, this Commission is not just functioning in one 
section of the country. 

Mr. Srorry. That is the point exactly. 

Senator Carrotu. If they find a voting problem in Oklahoma or 
Colorado you would give it the same treatment as you would anyplace 
else ? 7 ; 

Mr. Storey. More than that, Senator. The Commission unanimous- 
ly feels that the people who live and work in the several States can 
ascertain the facts better and can evaluate them better and probably 
are better able to make appropriate recommendations than could some- 
body from Maine with reference to my State. We think that when 
these people report, we will have a consensus, factual statements, 
evaluations, and recommendations on these vital issues. And viewed 
from their own State’s standpoint, they should be of tremendous value 
to us in factfinding and appraising those facts and submitting ap- 
propriate recommendations to you Members of Congress and to the 
President. 


We are trying to bring in the local situation as well as the national 
situation. 

Senator Carroti. For example, in my State we do not have a large 
population, percentagewise, of American Negroes, but we do have 
Spanish-American folks. 

Mr. Storey. Yes, sir. 

Senator Carrott. About 125,000, and we have problems, voting 
problems, in our own areas. 

You would give just as much consideration to that when these re- 
ports come in as you would to any section of the country ? 

Mr. Storey. The same is true, sir, in your neighboring State of New 
Mexico. John Sims, the immediate retiring Governor, is chairman 
of the commission, and they have said that their main minority prob- 
lm concerns the Spanish Americans and not so much the Negroes, be- 
cause there are so very few. 

In Hawaii, for example, they have had a melting pot there, and they 
lieve that they can make a great contribution by showing how they 
have handled these problems in the past, and what they are doing now. 

Senator Carroti. While we are on that point, I might say that I 
was in Hawaii last November, and I specifically went into some of the 
precinct activity on the large island of Hawai in the city of Hilo, and 
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I found that they were interested in politics. I must confess to vo 
that I only talked to Democrats. [ Laughter. | a 

On the island of Oahu, Honolulu, 82 to 86 percent of the people 
I found, evinced great interest in the precinct activity, and the people 
had no knowledge of anyone being excluded from voting. 

I think it would be very worth while, now that Hawaii has becom 
the 50th State, to find out what is happening with respect to their 
voting rights anc housing and education, too. 

Mr. Storey. Well, Senator, I might add that I have talked wit) 
both Republicans and Democrats in Hawaii, and I happened to by 
coming through there, not at Commission expense, but met with mer. 
bers of the Hawaii Advisory Committee at their organizational meet. 
ing, and they are talking just along the line that you have indicated 
I anticipate there will be some worthwhile information coming from 
that State, not only that one, sir, but from all over these United States 

Senator Carroti. I would like to say, almost off the record, because 
I do not want to criticize our folks at home, the people vote better jy 
Hawaii. They register a higher percentage than we do in our own 
state. 

Would you like to proceed—I haven't asked Senator Ervin if he has 
any questions. 

Senator Jounsron. Just one question, Mr. Chairman. 

I noticed a newspaper article here in the Evening Star of March 
16, an article which says, “Four Rights Board To Quit After Novem- 
ber.” 

Are you one of the ones who is going to quit? 

Mr. Storey. I am one of those who are quoted, sir. If I may,] 
have a statement to make. Also, I have some information on that 
point, if you would like to pursue it, sir. 

Senator Jounston. I would like for you to proceed and tell us. 

Mr. Srorry. Well, this the statement I would like to read on that 
point : 

My attention has been called to the fact that some discussion has 
taken place in the press and in this committee concerning the inten- 
tion of the members of the Commission to continue to serve. First, 
let me say that under the Civil Rights Act of 1957 the Commission 
on Civil Rights must submit its report on September 9, 1959, and is 
then given 60 days thereafter to wind up its affairs. 

Second, I never heard any member of the Commission suggest at any 
time that he would not serve out his term, and I underscore term. 

This is their feeling as I understand it today. 

It is, however, impossible to speculate what any of the Commis- 
sioners would do if the life of the Commission were extended and if 
they were asked to serve again. Much also depends on what Con- 
gress does and what commitments the Commissioners have made for 
themselves after the submission of their report. 

I can say this. We are all doing the job given us to the best of our 
ability and will continue to do so until the present Commission ex- 
pires. 

Now, since this matter was raised, I have received today, upon 
inquiry, a telegram from Governor Carlton and a telegram from 
Father Hesburgh, and I have them here if you want them read. 
They say they will not resign, and I know I speak for Dr. Hannah, 
that he will not resign. 
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There are only five of us now, as you recall. And as for Governor 
Battle, I have never heard him say that he intended to resign. His 
comment, as I understand it, was that he had no comment on the 
matter. 

May I say further that—— 

Senator JoHNston. When you say not resign, you mean until the 
time of office runs out ? I 

Mr. Srorey. That is the only commitment that we have now, as 
[see it, Sir. 

Senator JOHNSTON. You have made no comment in regard to what 
happens after that day, should the Commission’s life be extended / 

Mr. Storey. You mean that I made personally? Yes, sir. 

I have been asked a time or two, and I have said that, even if it 
were tended to me, I doubt if I would consider r appointment. But 
again I say that would depend on legislative commitments and other- 
wise. 

Senator JoHNnston. Has the Commission taken any stand whatso- 
ever in asking that the Commission’s life be extended ? 

Mr. Storey. On the contrary, sir, it has not. We think that is a 
matter for Congress. ‘Too, since we consider ourselves quasi-judicial 
oficers, until we have evaluated and made our recommendations anv 
statement we might make about pending legislation, such as you had 
this morning, is entirely premature, and would not be well considered. 
Itisnot that we are trying to avoid our responsibilities. 

Senator Jounsron. That is all. 

Senator Carroii. As long as this issue has been opened, in the 
same news article that Senator Johnston has mentioned there is a 
statement of the chairman, John A, Hannah: 

There is no question we would like to be freed of our responsibility if Congress 
extends the Commission. 

Is that the consensus of the opinion of the Commission ? 

Mr. Storey. Well, it speaks for itself, sir. I do not want to say 
what other members think. May I say this, sir, in reply to your 
question ? 

[happen to know that not one of us sought this position. I happen 
toknow that most all of us were persuaded to take it. 

I happen to know that we thought, and it was represented, that 
it probably would not take much time, but it is a terribly time-con- 
suming matter; not only the formal meetings here, but there are the 
letters that you get, the telephone calls, the questions, the demands; 
i is tremendously time-consuming. 

Senator Carroiyi. I did not quite understand the telegrams you 
referred to. Does it mean they are willing to stay on if Congress 
should extend— 

Mr. Srorry. I did not read the telegrams. I have them here if 
you would like it. 

Senator Carroiu. It is not necessary: the substance of it- 

Mr. Srorry. I have the telegrams from—I have this one from 
Governor Carlton. The substance of it is that—I will just read 
Governor Carlton’s telegram, if I might: 

This is to assure you that I concur wholeheartedly in your denial of the im- 
jlication that the Commission is dissatisfied with its problems with which it 
deals. My firm intention is to remain on the Commission until its job of fact- 
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finding and reporting is completed on September 9. To discuss my intention to 
serve beyond November 9 when the Commission is scheduled to dissolve would by 
presumptuous of me. We have a useful and important function to perform and 
I am delighted with the progress already made by the Commission and its Staff, 

It is signed “Doyle E. Carlton.” 

Senator Carrot. Senator Ervin? 

Senator Ervin. If Senator Carroll will pardon an interruptio 
it strikes me that the question of whether a person would accept an 
appointment to a position when he does not know whether the position 
is going to exist or whether he is going to be tendered an appoint. 
ment to that position in case it should exist, is just about on a par 
with asking a girl whether she would marry a certain fellow in cage 
he should propose to her. 

Mr. Srorey. Well, you have summed it up better than I could, sir, 

The only reason I mentioned this is there has been some state. 
ment, as I understand, which has appeared in the press about some 
alleged dissension or frustration among the commissioners. That 
I have not observed, and I think I can say without question that all 
five of us are dedicated to finishing the job we undertook, which was 
a 2-year job, and beyond that there are no commitments. 

Senator Carro.ti. I can understand your desire not to become an 
advocate on matters which you deem to be quasi-judicial, but couldn't 
you express an opinion as to the desirability of extending this Con- 
mission beyond September because of the importance of the work it 
has to do? 

Mr. Srorry. Well, Mr. Chairman, if I might step out of the role of 
whatever official position I have, and comment purely personally and 
purely individually, I would not mind commenting. 

I would say (a) it would depend upon what legislation, if any, was 
passed in the future; for example, I notice there is legislation pro- 
viding for conciliation plans and so on; and (0) obviously we can- 
not complete in a very satisfactory manner inquiries into all of the 
alleged violations of civil rights or the questions that might ensue. 

You are conscious, of course, that the clear mandate is to investigate 
any voting complaints in writing under oath; that is definite. 

Second, you delegated to us the authority to ascertain the legal 
developments in this field. We are doing the best we can and I think 
we will have a pretty good report, but obviously we cannot cover all 
legal developments. 

In the last: place, we are asked to appraise the laws and policies of 
the Federal Government in the field of alleged denial of equal pro- 
tection. Obviously, we cannot finish all of that. 

I happened to serve for 2 years as a member of the Hoover Com- 
mission and we did not feel that we had covered all that was included 
in the mandate. 

Now I have rambled around, but, as a private citizen, if there is 
further legislation passed, I do not see any reason why there would 
not be a good deal left for some Commission of this type to carry 
forward. 

Senator Carroti. Do I understand, then that this is such a broad 
field, such a vast field, even on the three categories to which the Com- 
mission has directed its attention—voting, education, and housing— 
that the field is so vast it could hardly be touched within the time 
period that it had to work on the problem ? 
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Mr. Storey. I will just say this, sir: We thought that in order to 
do a fair and respectable job we must necessarily limit the fields of 
inquiry, and we chose what we thought were three foremost and im- 

rtant fields. 

[ might add that some of these advisory committees have assumed 
other responsibilities. 

My own State advisory committee has assumed an inquiry into six 
felds because they felt that they knew the facts and could probably 
cover them. 

Senator Carroiy. I put the question a little differently. Now that 
we have activated or the Commission has activated some citizens down 
at the State level, do you think, speaking personally now, it would be 
grt of a bad thing to shut them off now, that they ought to continue 
for a while in this vast field ? 

Mr. Storey. I might add, sir, that we have advised all of them, and 
it was their condition of acceptance, that their responsibility would 
terminate as of the date the Commission responsibility terminated. 
There is no obligation for them to serve beyond that. 

But I might add that some three or four hundred citizens who have 
gone into these inquiries, and who are more or less acquainted with 
them, know there would be a great deal left to be done if Congress 
in its wisdom saw fit to extend or to create some other type of con- 
tinuing body. 

Senator Carroiu. Thank you. 

Senator Jounstron. Can you tell this subcommittee whether or not 
Dr. Hannah is going to appear before this subcommittee ? 

Mr. Srorey. I cannot say, sir. I wil] tell some Commission secrets. 

We all have other responsibilities and we try to meet the requests 
of Congress on appropriations and other matters; and the C hairman 
simply “said to me, “I will go over to the House and appear as much 
as necessary there if you w ill go to the Senate,” and I said, “Tf that is 
your wish, I will be happy to do it.” 

Senator Jounsron. I think he should come before us for the reason 
that he has been quoted in speaking, and also you have his telegram 
there, which you might as well read. 

Mr. Srorry. No, sir; I do not have Dr. Hannah’s telegram. 

Senator Jounston. He was not one of those who telegramed ? 

Mr. Storey. Mr. Tiffany has, if I might add, Senator Johnston, 
talked with Dr. Hannah on this matter since this publicity came out. 
Mr. Tiffany can probably throw some light on it. 

Mr. Tirrany. That is so, Senator. 

I asked our Chairman for his comment, and he said that he had 
also been called in this regard, and that in reply he had made the 
statement that le had no comment to make at this time for two 
leasons : 

First, he thought it was premature and presumptuous on his part to 
assume that the C ongress would extend the life of the Commission, 
ind, secondly, he thought it was presumptuous for him to assume that 
the President would ask him to serve again if the life of the Com- 
mission were extended; and on those erounds he said he had no com- 
ment, He thought it was pure speculation. 

Senator Carrotu. Any further questions at this point, Senator 
Johnston ? 

40361—59—pt. 1——17 
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Senator Ervin? 

Senator Ervin. Dean, I want to say that I, for one, appreciate the 
emphasis you place on the fact that this question of the equal protee. 
tion of the laws is such a broad field. 

As a matter of fact—I should say as a matter of law—a question 
under the equal-protection-of-the-laws clause could possibly arise a 
every point and in every area in which a State or a county or a muni. 
cipality or other official of a subdivision of a State undertakes to 
act in an official capacity with respect to any person; is that not true} 

Mr. Srorry. That is true; yes, sir, it is an endless process, 

Senator Ervin. Yes, sir. 

In other words, it is something that is coextensive with the entire 
field in which a State or political subdivision of a State is empowered 
either to legislate or to apply legislation. 

Mr. Storey. Yes, sir. It is a colossal question, of course, this ques- 
tion of equal protection. 

Senator Ervin. Yes. 

Mr. Storey. We have, I might add, many people who write in about 
alleged infringement of personal rights as opposed to official rights, 
and all of those things we have to construe from time to time the best 
we can in the fast moving situation that we have. 

Senator Ervin. For example, even a person who applies for a license 
to drive a taxicab in a little town could very well allege that he had 
been discriminated against as compared with others in like cireun- 
stances in the granting of those licenses, couldn’t he? It could arise 
in that field. 

Mr. Srorey. Well, as you mentioned this morning, of course, there 
are many facets of it, many, many facets of it. 

Senator Ervin. As I pointed out this morning, volume XVI-A of 
“Corpus Juris Secundum” shows that a mere discussion in a summary 
fashion of questions that could arise under the equal-protection-of- 
the-laws clause of the 14th amendment starts on page 295 and runs 
through page 534, making 238 pages necessary merely to discuss in 
general fashion these questions. 

It gives some indication of the extent of this subject. 

Mr. Storey. As a lawyer like yourself, I have had to thumb through 
a good many of those. 

Another illustration, for example, is one where we held a housing 
meeting in New York. One reason we went there was because they 
had many laws and regulations both on the State and municipal level 
in that particular field. 

You have the question of, and the argument about, what about 
private housing and all of that, whether or not there is an alleged 
denial of equal protection, and that is why we have decided to go to 
some other cities where you do not have the laws, you do not have the 
regulations, to see what the situation is there and, of course, all those 
facts affect not only housing but other related matters, too. 

Senator Ervin. I want to commend the Commission for setting up 
advisory bodies on the local and State level because I think people 
living in a community usually know what is going on in their com- 
munity. Frankly, some of the hearings I have seen conducted in this 
general field seem to have a peculiar way of concealing rather than 
revealing the truth. 
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For example, in the hearings in 1957 a complaint was offered in evi- 
dence making some very serious allegations of the denial of the right 
{o vote in a precinct in North Carolina. ea 

Unfortunately, the people who introduced the complaint containing 
those allegations inadvertently failed to introduce the answer which 
denied those allegations ; and inadvertently failed to introduce the ver- 
dict which rejected those allegations ; and also inadvertently omitted 
to put in the judgment in which the trial judge adjudged there was 
no basis for the allegations; and also omitted the fact that while the 
plaintiff was a member of a minority race, a substantial part of the 
jury which tried his case belonged to the same race he did. 

So I think it is wise to seek some information from people who 
are in position to know rather than from people who have got a 
particular ax to grind. : 7 

Mr. Storey. Well, Senator Ervin, I might mention this: You have 
avery fine advisory committee in North Carolina; Mr. MeNeill Smith 
is the chairman, and attended our education conference in Nashville, 
and | believe formed superintendent of schools in Greensboro, Ben 
Smith, was there, and contributed a lot. You have a very fine 
committee. 

Really, we think that is one of the most important provisions you 
put in the act, besides that on vot ing. 

I think everybody agrees that those matters should be investi- 
ated; and we really have high hopes for the facts, the evaluation, 
and the recommendations that these several committees will bring in. 
At least it gives us a broad base, better than we six people could do 
sitting at one place. 

Senator Ervin. I thank you. 

Senator Carroti. Mr. Tiffany, would you proceed now ? 

Mr. Tirrany. Mr. Chairman, I would be very happy to submit 
my statement as read in view of the very fine statement which has 
been submitted by Dean Storey. 

I think if I were to read it it would only take your time. I would 
be happy to do so, if that is the view of the committee, and I cer- 
tainly stand ready to answer questions to the best of my ability; 
but | would submit my statement as read, sir. 

(The prepared statement of Mr. Tiffany follows :) 


STATEMENT OF GORDON M. TIFFANY, Starr Director, COMMISSION ON CIVIL 
RiGgHtTs 


Mr. Chairman, my name is Gordon Tiffany. I am staff director of the Com- 
nission on Civil Rights. 

I appreciate very much this opportunity to appear before your committee in 
connection with various pending civil rights legislation. 

First, I want to say that it has been a great privilege for me to work with 
sich distinguished men as we have on our Commission. The combined wis- 
dom and experience of this group has guided our work, with certainty, toward 
success. I would like to emphasize, as I did a year ago when I appeared be- 
fore this committee, that, “Upon questions of policy and methods, as well, the 
Commissioners are the arbiters. I assure you if, when the job is done, credit 
isdue it will be theirs.” My opinion has not changed. 

Secondly, the day-to-day work of the Commission has been performed with 
careful diligence by a staff which, in its entirety, has shown extraordinary 
ability and dedication combined with reasonable balance. I would like to have 
the record shown my gratitude. 

_As Dean Storey has stated, the Commission on Civil Rights takes no posi- 
ion on the measures under discussion and cannot do so until its studies and 
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report are completed. The Commission’s full report of its activities 
mendations will be submitted to the President and to the Congress in Sep. 
tember as required by existing law. We believe that the final report will cop. 
tribute toward a solution of some of the serious problems facing our count 

in this field. 7 

We further believe our experience up to this time in the study and invest}. 
gation of matters affecting civil rights may be helpful to you in your cop. 
sideration of measures which would extend the life of the Commission, 

Although we do not appear before you to make a case for or against the 
extension of the life of the Commission on Civil Rights, we are prepared to tel] 
you what we have done and what we are doing under the present law. We must 
then defer to your good judgment as to whether or not extension of its life js 
desirable. 

Under the authority granted by Public Law 85-315, enacted on § 
1957, the Commission’s duties are essentially fourfold: 

(1) To investigate allegations (in writing, under oath or affirmation) that 
certain citizens of the United States are being deprived of their right to vote 
and have that vote counted by reason of their color, race, religion, or national 
origin ; 

(2) To study and collect information concerning legal developments con- 
stituting a denial of equal protection of the laws under the Constitution ; 

(3) To appraise the laws and policies of the Federal Government with re. 
spect to equal protection of the laws under the Constitution : 

(4) To submit interim reports to the President and to the Congress at such 
times as either the Commission or the President shall deem desirable, and to 
submit to the President and to the Congress a final and comprehensive report of 
its activities, findings, and recommendations, not later than 2 years from the 
date of the enactment of the act, to wit, September 9, 1959. 

{ should point out here that this is a Commission on Civil Rights, a Com. 
mission empowered only to investigate, to study, to collect information, and 
to find facts and make recommendations. It is not a Commission for the ep. 
forcement of civil rights. It has no connection with the Department of Justice 
and no enforcement powers other than to issue subpenas and to refer matters 
of contumacy under the act to the Attorney General. 

Although the act was passed in September of 1957, it was not until March 
4, 1958, that the appointment of the members of the Commission was confirmed 
by the Senate and May 14, 1958, that the staff director’s appointment was con- 
firmed. We have, thus, been functioning slightly less than a year. 

The creation of a Commission to study in detail the problems of equal pro- 
tection resulted from the first civil rights measure passed by the Congress in 
82 years. The Commission was given 2 years from the date of the enactment 
of the law in which to complete its studies and make its final report. Because 
of the scope of the problem assigned and because of the limited time allowed, 
the Commission determined, unanimously, to confine its fields of study to voting, 
education, and housing. This decision was necessitated by the practical limita- 
tions placed upon the Commission. The selection of these fields reflects the 
judgment of the Commission that voting, education, and housing would yield 
the most significant data to assist the President and the Congress to reach a solv- 
tion of civil rights problems. Since the very start, the Commission realized 
that it was not possible to cover the complete area of equal protection of the 
law which would have included such studies as the administration of justice, 
public accommodations, employment, and transportation. ' ae 

Once this decision was made, programs of research, study, and investigation 
were initiated immediately. Since then, State and Federal laws relating to 
equal protection of the laws have been compiled for appraisal and analysis. 
Studies in depth to determine the effect of numerous factors in the field of 
racial relations have been initiated. Work has begun on the preparation of the 
final report and on the ae factual and legal material from which 

> CoO issioners may form conclusions. "y 
tee Comenlasion has the duty, under the law, to investigate written page 
under oath that certain citizens have been deprived of their right to vote by 
reason of their race, color, religion, or national origin. To date, we have re- 
ceived 288 such complaints and they have recently been coming to us “a 
accelerated rate. Although we have no authority to provide affirmative re 
our investigations often lead to correction of misunderstandings, dev ag he 
new facts helpful to a solution of problems presented or, in some Cases, rl 
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out total lack of reasonable grounds for complaint. This information will be 
relevant to our final report. 

In order to elicit valuable information, public hearings, authorized by law, re- 
ating to alleged voting abuses were held in Montgomery, Ala., last December 
gnd January. Since then public hearings or conferences have been held in New 
york for housing and Nashville for education. We expect to have further con- 
ferences and hearings this spring in Chicago, Atlanta, and Los Angeles. 

The Civil Rights Act of 1957 authorized the Commission to name State ad- 
yisory committees to assist it in obtaining information and suggesting possible 
remedies. The Commission has taken the fullest possible advantage of the State 
advisory committee device with the hope of obtaining the views of responsible 
dtizens within each State. Today such committees have been established in all 
put three States, the District of Columbia, and Puerto Rico. Approximately 400 

rsons now serve on them. Many meetings have been held and we are hopeful 
that the activities of these State committees will offer solutions on a local level 
wherever possible. In no sense are they intended to supercede State agencies 
siready in existence. Rather, we hope to help make those agencies more 
effective. 

] must make it clear, however, that notwithstanding the great part played by 
public meetings and the State advisory committees, the greatest effort of the 
Commission—that of research, study, and collection of factual material—is being 
carried on quietly, without publicity and in an objective and dispassionate man- 
yer, at a rate which is surprising even to experienced research people. 

This progress on the part of the Commission and its staff will make it possible 
for the Commission to file a report on the subjects of voting, education and hous- 
ing not later than September 9, 1959. 

This is not to indicate that the Commission’s report on discrimination in vot- 
ing, education, and housing will be 100 percent complete. While the Commis- 
sion has worked diligently in these three areas and the report should be an im- 
prtant source of reliable information, the limited time available and the scope 
of the problems involved make it impossible for that report to be, in any real 
sense, an all-inclusive one. 

I mentioned several general areas of alleged denial of equal protection of the 
laws that may exist in this country. In spite of the fact that the Commission 
has been required to limit itself to three of them, it has received complaints of 
discrimination in these other fields. Our studies of the laws of the Federal Gov- 
ermmment and the States will relate in part to these other fields and the activities 
of the State advisory committees may overlap into other fields. However, it 
should be pointed out that such other fields will not be studied or investigated 
independently and certainly not as comprehensively as the principal ones of 
voting, education, and housing. Any reference to them in the Commission report 
will, in all likelihood, be subordinate to the three principal areas of study. 
Quite obviously, if the life of the Commission were extended, further attention 
could be given to these other subjects. 

In conclusion, Mr. Chairman, may I state again that the Commission end the 
members of the staff have attempted to the best of their ability to fulfill the task 
given to it by the 85th Congress. Whether, in the light of our accomplishments 
thus far within the available time, the Commission’s life should be extended is 
amatter of discretion for your committee and the Congress of the United States. 

We shall all do our part as itis given us todo. But, as Dr. Hannah, Chairman 
of the Commission, recently stated: 

“In the final analysis, the solution must come from the minds and hearts of 
al Americans. In my opinion, sound and enduring solutions require a recog- 
tition by each community of the nature of the problem in that community and 
the importance of finding an early solution, and a desire to place all of the 
facts before all of the people of that community so that they may develop plans 
ad procedures to assure continuing progress. The impatient say that this 
will result in uneven progress; the realistic say that the important goal is some 
progress everywhere. This is not to suggest that inaction should be tolerated 
anywhere, only that people in every community must somehow be brought around 
to want to make continual progress toward the full realization of the great 
American ideal. Once they are in that state of mind, then they—not authorities 
in our State capitals and in Washington—become the best judges of how to 
accomplish the goals desired.” 

I want to take this opportunity to thank you for permitting me to appear be- 
fore you at this time. 
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Senator Carrott. We have heard about the formation of the aq. 
visory committees. We have heard what you have done and the com. 
mittees have done. 

What has been your experience in the Alabama case, the Alabama 
voting case? 

As I read the record you had some difficulty down there with the 
registrars of voting. Are you prepared to make any recommendation 
about broadening the subpena power ? 

As you look into the future on this for any corrective legislation 
do you have any recommendation about broadening the subpena power 
or do you take the position of the dean and other members that, per- 
haps it is premature for you to make recommendations ? 

Mr. Trrrany. I would be inclined to favor the same position, of 
course, that the Commission takes; namely, that there is a question of 
prematurity here. 

We are dedicated to a thorough, fair, factfinding job, and we want 
to see all of those facts before we come out with recommendations, 

Senator Caroti. You have found some facts in some areas, have 
you not? 

Mr. Tirrany. There is no question that we have found certain facts 
in certain limited areas. 

Senator Carroitt. And this report will not be ready until 
September ? 

Mr. Tirrany. That is true, sir. 

Senator Carroti. Well, now, in this interim period when the Con- 

ress is meeting, the Congress may need your advice, not any opinion, 
but advice based on your factual findings. 

If there is a need for the strengthening of the subpena power, a 
broadening to achieve the desired end—and we have an end, that is 
the purpose for which the Commission was appointed and is the reason 
why the Congress is holding hearings—could we not get, at least, 
interim recommendations? The Commissioners, as I understand it, 
are in some cases about to leave their posts at the end of this period, 
perhaps even if it is extended. The Congress will not be in session in 
September, and we have under consideration important bills. We 
have the administration bill, a bill, I think I can refer to as the John- 
son bill; we have a bill in here by Senator Javits; a bill in here by 
Senator Douglas; and the action to be taken hinges on this question. 

The Attorney General this morning has asked for a criminal] statute, 
In addition to that he has asked for the power to preserve and protect 
voting records. 

I should think the Commission could give some guidance—it does 
not have to do it today—but I would like to have you consider this 
among yourselves before September. It does not need to be a con- 
troversial recommendation—but we need the value of the experience 
and the advice of the Commission and the members of these bodies 
wherever they are. 

Senator Ervin. Senator, may I comment on that? 

Senator Carrouu. If I may, I would like to have a response from 
Mr. Tiffany and then I will be happy to yield. 

Mr. Tirrany. I would be pleased to comply with the chairman’s 
requests, sir. 

We have diligently made every effort to seek bipartisanship or even 
a partisanship not only in accordance with the manner in which the 
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Congress has established this Commission and directed its appoint- 
ment, but also in the matter of the staffing of our staff itself. 

With reference to the facts as to the subpena power, we have found, 
jr, that as far as our Commission work is concerned, that our subpena 
power has been adequate. a 

Now, as to recommending a broadening of that power at this time, 
n0, 1 am not prepared to recommend any broadening. We have found 
itentirely adequate for the Commission. 

Finally, any suggestion that the Commission would come forward 
with a report prior to September 9 would have to necessarily be a de- 
rmination by the entire Commission, and certainly I am sure they 
vould be pleased to consider any such request, of course, which the 
Congress would make. _ 

Senator Carroti. I think you have answered my question. I agree 
with you that if there be an interim report you would have to, of 
curse, have the Commission’s approval. 

But if your subpena power was adequate, what was the issue in the 
Macon County case in Alabama? 

Why didn’t you get the records? 

Mr. Trrrany. The answer to that, sir, was that ultimately we ex- 
amined all of the records we requested. Perhaps that is not generally 
known. It may take a little time, and I would be pleased to explain 
the situation to you. 

Senator Carrott. The Attorney General this morning was talking 
about appealing the decision of the court. Why ? 

Mr. Trrrany. Because the Attorney General, sir, was speaking of 
asecond case. There were two cases involved. 

The first case was the request for the production of testimony and 
records before the Commission on Civil Rights which, as the Attorney 
General explained, is quite distinct and apart from the Department of 
Justice. 

Subsequent to those hearings, sir, the Attorney General then insti- 
tuted under the Civil Rights Act of 1957 his own distinct and separate 
action, as I understand it, to restrain the registrars from taking cer- 
tain action, in accordance with the powers conferred upon him by this 
act. 

Senator Carroti. Let us make that clear right here. Whenever 
the Civil Rights Commission, which has the power of subpena 

Mr. Tirrany. Yes, sir. 

Senator Carroti. When it issues that subpena and records are 
brought in pursuant to that subpena, the Attorney General does not 
have the right nor does the Civil Rights Commission have the right 
toturn those records over to the Attorney General for his inspection ; 
isthat a correct statement ? 

Mr. Trrrany. That has been the policy of the Commission through- 
out. 

From the start, you may recall in some of our hearings before 
the Senate last year, we explained that our subpena power was to be 
ued for our purposes to determine facts for our statutory reasons; 
that we were not considering ourselves as an arm of the Justice De- 
partment or of any other department, sir. 

Senator Carrot. And you have now said that your subpena powers 
are adequate to the purpose? 
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Mr. Tirrany. For the purposes of our Commission; that is correct 
Senator Carroiy. I think that is a very important statement. | 
Mr. Storey. Mr. Chairman, may I amplify that just a moment? 
Senator Carrouu. Yes. ; 

Mr. Srorry. At the Montgomery hearing, we examined about 35 
witnesses. Likewise we issued subpenas for the local registration of. 
ficials to come and bring their records. Some brought them, some 
did not. 

Upon the conclusion of the hearing, after we got what we think 
were satisfactory facts in certain fields, as to those who refused to 
appear or who refused to disclose their records, we made a record of 
that fact and turned the information over to the Department of Jys. 
tice for appropriate action as we were required to under the act, 

Now, in that particular case the result was that our people did gee 
the voting records, and you may recall that the court released one of 
the witnesses who did not appear on the ground that those records 
were produced, although there had been some delay. 

So, as far as we were concerned, the matter was ended. 

This other suit was a subsequent suit filed by the Attorney General 
with no participation on our part. 

Senator Carrotu. In other words, your subpena powers were ade- 
quate; they were just ignored. 

After you turned the matter over to the Attornel General then the 
records were forthcoming, as I understand ? 

Mr. Srorry. Then some of those men who refused to be sworn or 
refused to bring their records, resigned, and that raised the legal issue, 
as I understand it, in the case that the Attorney General brought. 

Senator Carro... I see. 

I think it is very important to have that for the record. It is that 
sort of thing that you could be helpful to us on without getting the 
Commission involved into being for or against this type of legislation. 

Now, Senator Ervin? 

Mr. Storry. May I just say one word, Senator? We are not trying 
to avoid any statement about our experience. 

The only thing we are trying to avoid is the sponsoring of legisla- 
tion or being against it. But what we have done as a factual matter 
we are glad to submit to you, and if you want to ask us to make 
recommendations we will submit it to the Commission for decision, 
I mean interim recommendations. 

Yes, sir, Senator Ervin. 

Senator Ervin. The bill or rather the act under which you are 
operating provides when you are to file a report, does it not é 

Mr. Storey. Yes, sir. 

Senator Ervry. And to ask you to file a report now would be pre- 
mature. It is somewhat like asking the jury to return a verdict with- 
out having heard all the witnesses, and without having considered 
all of the evidence that may be presented. 

Mr. Storey. At least it would be premature, sir. 

When you were on the court, as I might analyze it, it is as though 
you were hearing a continued case, and until the matter has been 
finished and you rendered your judgment, you are not going to submit 
any report or any recommendation or any public statement. We feel 
we are quasi-judicial officers in that sense. 
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Senator Ervin. I always thought that I ought to hear the plaintiff 
and the defendant before I reach a decision in the case, 

We have an expression down in North Carolina, where a lot of us 
eat cornmeal mush, to the effect that a person is too hot on the mush 
when he burns his tongue or lips by eating it while it is hot. 

The thing that puzzles me is why Congress should set up a com- 
mission to make an investigation in this field, and impose upon the 
Commission the duty of making recommendations, and then be so hot 
on the mush as to attempt to do some legislating on the subject before 
it gets the recommendations of the Commission that was set up for 
that purpose. I find it just a little difficult to comprehend this. That 
jg just a comment which requires no comment from you. 

Senator Carrot. Dean, may I ask again in the Alabama voting 
ease Who was in there first, the Civil Rights Commission or the At- 
torney General ? 

Mr. Srorey. The Civil Rights Commission. 

Senator Carrot. And the Civil Rights Commission called in the 
Attorney General because the subpenas which were issued were not 
responded to; that is the reason why the Attorney General came in, 
was it not ¢ 

Mr. Storey. Yes, sir; that is correct, sir. 

I might add, as a factual statement, that we issued subpenas for 
everybody, the witnesses who testified and the officials, and everybody 
appeared in response to the subpena except one witness; everybody 
appeared. a ee 

Senator Carrotu. As I follow this in its proper sequence, when some 
of these witnesses refused either to be sworn or to appear, the Attorney 
General was called in, then some of the registrars resigned. 

Mr. Srorry. Yes, sir. 

Senator Carroii. And this created the situation where the Attorney 
General went into the Federal court seeking to, as I believe, get the 
records from the registrars ? 

Mr. Storry. No, sir; you are just a little mixed up, and I can realize 
how you might get mixed up on it. 

First, let me say that factually all did appear except one witness, 
and then some of the witnesses who did appear 

Senator Carrot. Yes. 

Mr. Srorry (continuing). Failed to take the oath. 

Senator Carrou. I see. 

Mr. Storey. And failed to answer questions, and so on. 

Then, following that, we turned over the information to the At- 
torney General, and said that it would be for appropriate action to 
take such legal measures as may be proper to produce the voting 
records. 

As a result of that litigation the records were exhibited, and our 
people did see them, and did obtain the information they were after 
in the first place; and when that incident was closed, that case was 
closed. Then, as I understand it, the Attorney General on his own 
initiative filed a separate suit against the State and some of the voting 
officials in the State. 

Senator Carrouiu. The registrars resigned. 

Mr. Srorry. In the meantime, the registrars resigned immediately 
after our hearing. 











254 CIVIL RIGHTS—1959 


Senator Carrouiu. And the local solicitor then filed a legal action to 
get control of the v oting records ? 

Mr. Storey. No, factually that happened before it was over, sir, 

Senator Carrot. Wasn’t that in the hands of the sheriff’ of the 
county ? 

Mr. Storey. Here is what happened factually : 

We subpenaed all of the voting officials to bring their records on the 
opening day of the hearing, Dec cember 8. We subpenaed all of them, 

Now, after the w itnesses were there and re ady to testify, some of the 
witnesses said they refused to answer on the ground that they had 
been served with subpenas by the State subsequent to the service of our 
subpena, requiring them to hold the records or turn them over to g 
grand jury. 

Some of the State subpenas were served on these witnesses the very 
morning at which the hearing began, and where they had appeared 
pursuant to our subpena. 

Senator Carroiu. My point was were not those records, as the result 
of that yor subpena, then seized by the sheriff ¢ 

Mr. Srorry. Some of the witnesses testified they had turned them 
over to ‘the sheriff, or grand jury, or the legal ¢ ustodian—in some places 
the county judge or a circuit judge. 

Senator Carrotu. And this later gave rise to the suit by the inter. 
vention of the Attorney General in this separate suit 

Mr. Storey. Yes, sir. 

Senator Carroti. Which had to do with another legal issue, but 
arising out of this case which the Civil Rights Commission started. 

Mr. Storey. It arose out of the facts adduc ed at the hearing we con- 
ducted. 

Senator Jounsron. Mr. Chairman ? 

Senator Carroiu. Senator Johnston. 

Senator Jounsron. I requested that they produce here today the 
ones who accepted to serve on the advisory committee. 

Can you furnish that today—I am talking about South Carolina 
only ? 

Mr. Tirrany. Yes, sir. The person who is in charge of the South 
Carolina committee is not in Washington today, but he will be very 
pleased to furnish you with complete detailed information about that 
committee as soon as he returns to the city, sir. 

Senator Jounsron. When will that be? 

Mr. Tirrany. I would expect that it should be by Monday, sir. 

Senator Jounston. I just wanted to say ] would like to have it. 

Senator Ervin. I have just one more comment. 

I will cite to you the resignation of the registrars as proof of the 
fact that I exhibited some “prophetic oe 2 years ago when the 
civil rights bill of 1957 was before the Senate. 

I pointed out that local election offici: als and local se hool board mem- 
bers were persons who served with little or no compensation, and that 
it was going to be exceedingly difficult to fill those offices if we had 
a Federal law under which they might wind up in jail for contempt 
of court without a jury trial beng ‘had in the event that their idea 
as to just how they should fulfill the duties of their offices might dis- 
agree with the ideas of a Federal judge. 
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So I looked forward with regret to the prospect that we were likely 
to have great difficulty in finding men to fill these offices in various 
areas of the Nation if the civil rights bill were made law. 

Offices of this character are highly responsible positions, but they 
are positions which carry with them virtually no compensation what- 
goever. 

Senator Carro.u. I should like to point out that in the course of the 
debate on that very issue in 1957 some of us pointed out that these 
were the problems that would be met at the local level, and this is one 
of the reasons we felt that the Attorney General should have the 
right to intervene in these cases. The thing that we did not evidently 
have the wisdom to clearly set forth, if the Federal court is right 
in its decision, and the Attorney General thinks the Federal court is 
wrong, we did not specifically set forth that when we were talking 
about persons we meant States, and the local subdivisions of that State. 
That question will be decided upon appe al, 

Any further questions of Mr. Tiffany ? 

Dean, thank you very much, and you, “Mr. Tiff: any, for coming before 

We will try not to bother you too much, but we may later on talk 
Rat the possibility of an interim report or an interim recommenda- 
tion. 

Mr. Tirrany. I trust if the committee has any questions we may 
know of them so that we may answer them. 

Senator Carrouy. I see Senator Keating, who has been waiting very 
patiently. 

We apologize to you, Senator. We usually give preference to Sena- 
tors because of the numerous committees on which they serve, but I 
hope the distinguished Senator from New York will understand it is 
because of the fact that the dean and others have flown in here for 
this specific hearing. 


STATEMENT OF HON. KENNETH B. KEATING, U.S. SENATOR FROM 
THE STATE OF NEW YORK 


Senator Keatinc. I do understand, and I am happy to be the victim 
of this change in the 1a under those circumstances. I realize it was 
necessary. 

Mr. Chairman, it is a privilege to appear before this subcommittee 
to testify in support of legislation to further strengthen the civil 
rights of our citizens. I want to commend the subcommittee for its 
promptness in scheduling these hearings on the numerous bills which 
have been introduced. I am hope ful that this foreshadows speedy 
action in the Senate itself, since there is no doubt in my mind of the 
necessity for additional civil rights legislation. 

I have introduced and cosponsored a number of the measures pend- 
ing before this subcommittee. Other bills I have introduced or co- 
sponsored i in this area have apparently been referred to the Subcom- 
mittee on Improvements in the Federal Criminal Code and the Com- 
mittee on Labor and Public Welfare. Rather than discuss these bills 
seriatim, I think it would be more helpful if I simply outlined my 
position on the subjects involved. I am much more interested in con- 
vineng the subcommittee of the soundness of the principles of this 
proposed legislation than I am in selling you on my particular bills. 
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I have no pride of authorship in this matter, but I do have a stron 
conviction that measures such as I propose are vitally needed to realize 
the constitutional mandate of equal protection of the law. 

I. Antibombing legislation: Federal legislation is most urgent] 
needed to enable more effective action against the hate bombers, Yj. 
cious racists who would destroy a place of education, a sanctuary, even 
a home, to intimidate our citizens deserve severe treatment. © Their 
deeds have disgraced the whole Nation. 

I do not doubt that the decent people of all sections of the country 
are as much outraged by the rash of bombings which have occurred 
as they would be by any other kind of lawless violence. Nor do ] 
doubt that most law enforcement agencies in the communities affected 
are trying to apprehend and punish the perpetrators of these dag. 
tardly deeds. The difficulties confronting local law enforcement 
efforts, however, are virtually insurmountable. In my opinion, only 
a combined effort at the Federal, State, and local level will ever be 
completely effective. 

Many law enforcement officials with whom Senator Javits and J 
discussed this problem during our recent trip to Jacksonville, Atlanta 
and Birmingham expressed agreement with this view. They empha- 
sized that they were doing all within their means to bring the hate 
bombers to justice, but pointed to the limitations both as to jurisdic- 
tion and resources under which they must operate. On the basis of 
what I learned on this trip, I am convinced that an effective Federal 
antibombing law would be welcomed by a majority of citizens in these 
communities where outrages have occurred. 

Senator Carroti. Will the Senator permit an interruption? 

Senator Keating. Yes, Mr. Chairman. 

Senator Carroiu. I must tell the Senator that I have to leave the 
hearing to go to my office, and I know the Senator will understand my 
reason for having to go, but I will read the statement of the Senator 
from New York in its entirety. 

Senator Krarinc. I know of the interest of the Senator from 
Colorado in this field and in this legislation, and I know he will view 
what I have tosay in a sympathetic manner. 

Senator Carroiy. Rest assured that I will. 

Senator Ervin will preside in my absence. 

Senator Ervin (presiding). You may proceed, Senator. 

Senator Kerarrnc. This would make possible a law enforcement 
effort which could combat the bombing conspiracy in the entire area 
of its operations. We cannot operate effectively against an interstate 
network on a locality-by-locality basis. In many respects, the law 
enforcement problem here is similar to that which has handicapped 
drives against various other forms of organized crime. While few 
people, and least of all J. Edgar Hoover, want to convert the FBI 
into a national police force, the plain truth is that only the FBI has 
the necessary jurisdiction, skills, and manpower to do a thorough job 
on any interstate conspiracy. 

There is a widespread misconception that all that is needed to au- 
thorize an FBI investigation in any case is proof that interstate 
facilities have been utilized in carrying out an offense. As the mem- 
bers of this subcommittee well know, that is not the case. The use 
of interstate commerce in connection with a crime merely creates a 
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constitutional basis for enactment of a Federal law on the subject, 
but until such a specific law is adopted dealing with the activity 
involved there is no Federal crime. 

We have enacted some Federal crime statutes under the commerce 

wer dealing with lotteries, the transportation of intoxicating liquor, 
the use of the mails to defraud, and the transportation of women for 
immoral purposes; but we have no general interstate crime act and 
nothing at all dealing with the use of interstate facilities for the bomb- 
ing of schools, churches, and homes. It is because of the absence of 
such a Federal law that the Department of Justice has generally re- 
fused to intervene in these cases, and even in the case of Atlan‘a had 
to turn the defendants over to the State authorities for prosecution. 
A Federal antibombing law would remove this cloud on the authority 
of the FBI to act, and give it concurrent jurisdiction in all such eases. 

The situation described to us in discussions with Birmingham civic 
iaders points up the jurisdictional problem. In this city there have 
pen bombing attempts involving a Jewish temple, Negro church, and 
gveral Negro homes. The local authorities have evidence that the 
dynamite used in at least one of these incidents did not come from 
Mlabama, but was of a type commonly employed in mining operations 
in Kentucky. Moreover, the police commissioner who investigated 
the bombings stated that the crime “appeared to be part of an inter- 


state conspiracy.” 


The Birmingham authorities, upon discovering these facts, invited 
the FBI tocome into the case. They believed that with such assistance, 
future bombings would not take place. However, because of the ab- 
gnce of a Federal law covering the subject, the FBI declined to inter- 
vene and none of these culprits was ever caught. 

The difficulty confronting Birmingham is exactly the difficulty that 
a Federal antidynamiting law would eliminate. All that has to be 
done now to make detection virtually impossible is for outside maraud- 
ers to commit the offense and then make a quick getaway. The local 
police cannot follow them outside their jurisdiction, and while there 
has been cooperation among the different localities, this is not enough 
toassure a unified, broadly based effort. This is especially important 
in view of the fact that almost everyone with whom I have discussed 
the subject believes these incidents are the work of a well-organized 
interstate conspiracy. 

It is shocking to realize that in the past 2 years there have been al- 
most 70 such bombing incidents. Almost half of these have involved 
private homes. This fact means that any legislation to deal compre- 
hensively with the situation should be applicable to the dynamiting 
of homes. Indeed. I am apprehensive that the exclusion of such 
¢ructures would actually serve to make them the special target of 
attack. 

It is important that the root causes behind these incidents be con- 
sidered in the subcommittee’s study of this legislation. 

Inmy opinion, the official position in defiance of the Supreme Court’s 
desegregation decision is a substantial contributing cause of these acts 
of violence. This is most unfortunate, since very few opponents of 
desegregation—none that I know of—condone any violence. In fact 
there is great indignation among many such people. They realize, too, 
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that these bombings reduce their “crusade” from a philosophical de. 
bate to an open battle with law and order. 

But these leaders of thought and opinion should recognize that 
violence will inevitably flourish in the atmosphere of lawlessneg 
created by resistance to the orders of the courts. Whether they like 
it or not, the plain truth is that all opponents of voluntary compliance 
with the Supreme Court’s decision are the unwitting allies of those 
who commit the worst acts of depravity in the name of segregation, 
No matter how high minded some supporters of massive resistance 
may feel, their movement contributes toward breeding a widespread 
and dangerous disrespect for the law. 

Other contributing factors have been suggested. One is the tr. 
mendous increase in hate mail flowing into these areas in recent years, 
A number of bills which I have co-sponsored would help to curb the 
distribution of such literature without interfering with freedom of 
speech. 

Another factor suggested is the possibility that Communist and 
Fascist subversives are promoting this unrest and controversy among 
religious and racial groups in order to give an unfavorable image of 
America to our friends abroad. It would not surprise me at all if 
such subversive groups were behind this treachery. 

Mr. Starman. Senator, do you have evidence that you can make 
available to the subcommittee in regard to these discussions you had 
with people about the belief that these incidents are the work of 
a well-organized interstate 

Senator Keatrne. No, I do not; that is why I was so careful in the 
way I worded it. It simply is the statement made by so many people 
that, roughly, the Communists are behind these incidents. Knowing 
their desire to disrupt and cause trouble, I can believe that that is 
so. I have proof of this, however, that I can produce to the com- 
mittee. 

I understood you to ask if I had any proof about there being Com- 
munist or Fascist influence in it. That Ido not have. But there were 
many statements that this was the work of an interstate group. I 
would be happy to give the committee the full report on our trip 
down there. 

The police officers in all of the cities stated that in their opinion 
many of these incidents were the work of a well-organized but small 
group of fanatics operating interstate, that most of the bombing 
followed a pattern, and that this same group was behind them. They 
were convinced of that. 

They do not have sufficient evidence or did not have at that time, to 
connect up some of those that they felt sure were responsible. 

Mr. Stayman. In this subcommittee, as in other congressional com- 
mittees, there is a desire to make good factual and legal records sup- 
porting legislative proposals. An antidynamiting and antibombing 
provision is in one of the bills before this subcommittee, and the sub- 
ject has been discussed by the President as one of the civil rights 
points in his seven bills. There are also other antidynamiting, anti- 
bombing bills. In the opinion of several Senators, the matter is really 
one of law and order rather than one of “civil rights.” Consequently, 
it is possible the proposals will be dealt with as amendments to the 
Criminal Code, Title 18 of the United States Code. Accordingly they 
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may be handled by that subcommittee of the Judiciary Committee : 
the Subeommittee on Improvements in the Federal Criminal ¢ ode. 

Senator Kratina. I understand that my antibombing bill is being 
referred or is apt to be referred to another subcommittee. 

1 know the distinguished Senator from North Carolina has a bill 
of that kind in; and that this subject is included in, for instance, 
genator Johnson’s bill which is before this committee. 

Mr. StayMAN. That is correct. 

Senator Krarrnc. Also a different approach to the same problem is 
embodied in the administration’s proposal, which I guess is not yet 
before this subcommittee. 

Mr. StayMAN. That is not here yet. 

Senator Kratrina. I realize there is some question of jurisdiction 
there. ; ee 

Still another contributing factor behind these incidents may be the 
simple fact that too many of those responsible for the bombings have 
gone unpunished. It seems certain that a better record of successful 
aw enforcement would be a strong deterrent to the bombers. Enact- 
ment of antibombing legislation would make this possible. 

Americans are by nature a law-abiding people. We will not tol- 
erate any subversion of our sacred institutions. I am convinced that 
these acts of violence will have exactly the reverse effect from that 
intended and will unite us more than ever in our resistance to lawless- 
ness. 

II. Improvement in the Civil Rights Act of 1957: Mr. Chairman, 
among the measures pending before this subcommittee designed to 
move us closer to the goal of equal justice for all, none is more im- 
portant, in my judgment, than the propsoal to enact what was part 
III of the civil rights legislation passed by the House of Representa- 
tives in both 1956 and 1957. 

In brief, such legislation would authorize the Attorney General to 
institute civil actions to prevent the deprivation of a citizen’s right 
to equal protection of the law. ‘There has been such widespread mis- 
understanding of the scope of this proposal, that it would be well to 
point out that it does not in any way enlarge the substantive rights of 
our citizens. It would serve a vital purpose, but that purpose simply 
would be to supplement the present criminal provisions applicable 
to civil rights cases by more appropriate and expeditious civil reme- 
dies, 

I believed when I first introduced this legislation as a Member of 
the House of Representatives that it was moderate, that it would be 
effective, and that it was essential to the proper discharge of the Fed- 
eral Government’s responsibility to protect the rights vouchsafed to 
the people by the Constitution. My opinion has not been changed by 
the fact that the Department of Justice has not included this measure 
inits own civil rights program this year. 

The objections which will be made to this measure may be surmised 
from the debate on the Civil Rights Act of 1957. It will be argued 
that the bill would allow the Attorney General to interfere with 
private rights without the consent of the person injured. Of course 
this is not true. The bill specifically limits action by the Attorney 
General to cases in which a private party requests assistance and is 
unable because of financial inability or other reasons effectively to 
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prosecute such a proceeding in his own behalf. And where the At. 
torney General acts in such circumstances, he will be acting for the 
purpose of vindicating not private rights but the public interest jp 
enforceinent of the Constitution. 

It will be argued that the bill would deprive defendants of proce. 
dural rights guaranteed to them in other cases. This claim is equally 
without foundation. In suits by the Government under this legisla. 
tion defendants will have every procedural right historically accorded 
to them in such suits. Every defendant has now and will have under 
this bill the due process rights to a full and fair hearing and to an ap. 
peal from a decision granting an injunction. If he violates the injune. 
tion and is prosecuted for contempt he will have the basic procedural 
safeguards accorded defendants in criminal prosecutions—he wil] be 
presumed to be innocent, the Government will be required to prove 
guilt beyond a reasonable doubt, he will have the privilege against 
self-incrimination, and he will have the right to appeal an adverse 
decision. Moreover, as a result of the provisions of the Civil Rights 
Act of 1957 he will enjoy an almost unprecedented right of trial 
by jury in the case of any attempt resulting in a fine in excess of 
$300 or imprisonment in excess of 45 days. I reject any suggestion 
that this legislation will enlarge the rights of one group of our citizens 
at the expense of any other group. 

Enactment of part III would have the greatest impact on litigation 
affecting school desegregation. I recognize that much progress has 
been made in this field as a result of the work of dedicated private 
organizations and the enlightened attitude of many elements of our 
citizenry in all sections of our country. But the proportions of the 
present school situation are still alarming. In 1958, over 3,400 school- 
children were entirely deprived of all schooling for a period of several 
months. In addition, many other thousands have been forced to re- 
sort to entirely inadequate makeshift facilities. In all, over 1 million 
pupil-days of schooling have been wasted since the 1958 fall term. 
This is a shameful situation for a country which prides itself on its 
educational system. 

The Federal Government must not shirk its responsibility in this 
area. If we have learned anything in the almost 5 years since the 
Brown case, it is that the rights of our school-age children are best 
protected by recourse to specific legal action against those who would 
deny them. The Federal Government must play its part in this proc- 
ess, and enactment of part III would make this possible. 

[ believe that relegation of these problems to a process of “con- 
ciliation” is completely unjustified. We are dealing here with legal 
rights arising under the Constitution, not with bargaining rights 
arising from the economic interests of the parties. The Supreme 
Court, in its desegregation decision—and this fact is too often over- 
looked by its critics—wisely left the method of change and the length 
of time required to meet the test of “all deliberate speed” to the local 
school boards under the supervision of the local Federal courts. But 
the process of complying with the requirements of its decision is 
judicial not administrative. I hope that Congress will never accept 
any proposal for negotiating away the judgments of a court and the 
legal rights of the parties. 

In connection with other amendments to the Civil Rights Act of 
1957, I would like to urge the subcommittee also to favorably report 
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legislation to extend the life of the Civil Rights Commission. I first 
proposed such an extension when the delay in confirming the members 
of i Commission and its staff director made it impossible for the 
Commission to commence its work for several months after passage 
of the act. I nagennes this proposal after the experience of the Com- 
mission in its Alabama investigation made it obvious that its oppo- 
nents were still determined to obstruct its work. 

The Civil Rights Commission represents a golden opportunity for 
promoting greater understanding and cooperation in the solution of 
our civil rights problem. It has demonstrated already a determina- 
tion to investigate problems in this area thoroughly and impartially. 
To allow its termination in September of this year under the terms 
of the present law, would make completion of its vital tasks almost 
impossible. I believe we would be performing a great service to this 
country by continuing its life for whatever period is necessary. 

I want also to express my support of measures designed to make it 
clear that it is a Federal offense to use force or threats of force to 
obstruct court orders in school desegregation cases, as embodied in 
§. 955. 

This authority is essential to prevent mob attacks on law enforce- 
ment such as were instigated in Little Rock in 1957. The contro- 
versies in this field must be confined to the judicial arena and de- 
termined in accordance with judicial practices. They must not be 
fought in the streets and decided by the law of the jungle. The civil 
rights message of the President pointed out that the present obstruc- 
tion of justice statute is ineffective in school cases, and if this is the 
situation, the requested legislation certainly should be approved. 

Finally, in the category of improvements in the Civil Rights Act 
ot 1957, I believe that legislation should be approved by the sub- 
committee to implement provisions of the act designed to further 
secure and protect the right to vote. Laws are needed to assure reten- 
tion and preservation of Federal election records for a reasonable 
period of time and to authorize the Attorney General to compel the 
production of such records. Wi‘hout such authority it is difficult, 
if not impossible, to obtain the evidence necessary to a determination 
of whether discrimination is being pract’ced. 

We should beware of loopholes and traps in some legislative pro- 
posals allegedly designed to deal with this problem. The procedures 
in §. 499, Senator Johnson’s bill, for example, are, in my judgment, 
entirely inadequate. First of all, they do not require preservation 
of records for any period of time. Secondly, they would force utiliza- 
tion of a cumbersome three-judge court proceeding in any case requir- 
ing a district court order. Finally, they would make it impossible 
to secure these records in situations in which the custodian of the 
records refused to produce them after a State Governor ordered them 
produced, Since in nearly all States, the Governor is without actual 
power to control the ac‘s of the State judges, grand juries, and some 
o‘her local agencies, and in some instances may be acting in collusion 
with them, these provisions for obtaining voting records may operate 
asa snare and a delusion. In my opinion they would worsen rather 
than improve existing conditions. 

III. Other civil rights proposals: Mr. Chairman, I will not dwell 
at lene+h on various other civil rights proposals which I favor, but 
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which are not embodied in any of the bills referred to this subcom- 
mittee. I refer specifically to legislation designed to provide a stat. 
utory basis for the operations of the Commission on Equal Job 
Opportunities Under Government Contracts; to allow Federal asgigt. 
ance, upon request, to State and local agencies attempting to comply 
with the school desegregation decisions of the Federal courts; and 
finally, to enable the Federal Government to provide education for 
all children of military personnel in areas of school closings, | 
assume there will be an opportunity to discuss these measures jp 
detail when hearings are scheduled on them by the Senate Labor and 
Public Welfare Committee. For now, it is sufficient to say that all 
of these proposals in my opinion are moderate, reasonable, and desir. 
able. 

Thank you very much, Mr, Chairman, again, for this opportunity 
to appear here today. 

Senator Ervin. Senator, I disagree with you on many propositions, 
but I will only discuss one. 

I understood you to say that the bill offered by Senator Javits on 
behalf of himself and you and other members of the Senate did not 
make any particular persons what may be called particular favorites 
of the law. 

Senator Krattne. You mean the antibombing legislation ? 

Senator Ervin. No; I am talking about the one relating to part ITI, 
so-called part ITT. 

In other words, that is a bill which means to me that the only 
people that could possibly have any benefit under the bill would be 
those who are denied the equal protection of the laws by reason of 
race, color, religion, or national origin; is that not correct? 

Senator Keatrne. I think that is so, just as under the right-to-vote 
statute. 

Senator Ervry. And if a person was denied the equal protection of 
the laws on any other ground he could not call upon the Attorney 
General to sue for redress for himself at the expense of the taxpayers, 
but. would have to bear the burden of the litigation himself, would he 
not ? 

Senator Keatrnc. Well, I suppose, if your objection is on that basis, 
that would be a basis for your objection on the right to vote, which we 
have already given the Attorney General power to act upon. 

Senator Ervin. It would not, because the right to vote is specific. 
The Constitution specifically provides that the right to vote shall not 
be denied or abridged on account of race, color, or previous condition 
of servitude, or on account of sex. 

Senator Kratrne. But the Constitution also guarantees that. there 
shall be equality under the law, the equal protection of the laws. 

Senator Ervin. Yes, but 

Senator Keattne. And part ITT is designed to insure that equal pro- 
tection of the laws will be meaningful. 

Senator Ervin. I was pointing out though that T am unable to ac- 
cept as valid your distinction between the provisions about voting 
rights and these concerning the equal protection of the laws. The Fed- 
eral Constitution expressly prohibits the denial or the abridgement of 
voting rights, on the basis of race, color, previous condition of servi- 
tude, or sex. 
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But the right to equal protection of the laws extends to everybody 
within the jurisdiction of any State, and your bill would give the 
privileges and the benefits accruing under the bill only to those who 
are denied the equal protection of ‘the laws on account of rac e, color, 
religion, or national origin. 

Anyone who was denied the equal protection of the laws on any 
other ground would not have any benefit whatsoever under S. 456. 

Senator Keattne. I would be very glad to consider the extension of 
the bill to implement the equal protection of the laws provision of 
the Constitution in other areas. 

We are dealing here with so-called civil rights legislation, and the 
only ¢ abuses that ‘T am familiar with are those where equal protection 
of the laws has been denied on account of race or color. 

Senator Ervin. I think they come in many other denials of equal 
protection of the laws on innumerable grounds other than these. 

Senator Keatine. I do not say it does not exist. There is a ques- 
tion in my mind, however, as to whether the cases where equal pro- 
tection of the laws has been denied in other fields, whether that would 
be appropriate to include in legislation that we are considering here. 

If there is a denial of equi ul protection of the laws on some other 
ground, we should deal with it, in my judgment. 

Senator Ervin. The point I am making is this: I think your bill 
selects certain groups of people, and makes them particular favorites 
of the law, and leaves all other people who may be denied equal pro- 
tection of the laws on other grounds outside of the legislation. 

Senator Kratine. I do not now specifically what the Senator has 
in mind as to the denial of equal protection of the laws in other areas, 
but if that exists, we ought to try to meet it. 

Senator Ervin. W ell, your bill does not meet it now. It meets 
only these four groups 

Senator Keating. It is limited to certain areas. I do not know of 
the situation which exists in other areas, where there is an abuse which 
should be remedied. I am very ready to consider it if such a situa- 
tion confronts us. 

Senator Ervin. In some instances persons are denied the equal pro- 
tection of the laws on the ground that they belong, or do not belong 
to a labor organization. For example, I know some cities that will 
not employ a police officer on the ground that he belongs to a labor 
organization. 

Senator Kr ATING. Is that a subject that involves the failure to give 
the equal protection of the laws to our citizens ? 

Senator Ervin. Yes, because they will employ people in other 
agencies or other areas of a city government who are members of 
unions. 

Senator Keating. Well, I assume that is, perhaps, something pe 
the Committee on Labor and Public Welfare should consider. 
not think it would be appropriate for this committee. 

Senator Ervin. I think this bill undertakes to provide a method for 
enforcement of the protection of the laws by a law which is unequal 
in that it only applies to selected groups, and it leaves without the 
purview of its protection all others. 

Senator Keattne. Well, it applies to situations where we have had 
patent abuses, and it is designed to meet certain abuses 
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Senator Ervin. Another area in which people are often denied 
rights under the 14th amendment is where a State sets up a board 
requiring a person to pass an examination in order to pursue one of 
the ordinary occupations of life. 

I do not want to prolong this discussion but I could think of g 
great many more areas. 

I was struck by the provision putting the responsibility for bomb. 
ing and other acts of violence of that nature upon those who are not 
willing to accept the desegregation decision. 

Senator Keartine. I would like to reframe that—not upon those 
who disagree with that decision, or upon those who are unwilling 
to accept it, but upon those who advocate openly flouting the decision, 

Senator Ervin. Well, I was going to say there are some of those 
who even go to that extent who have a very good precedent jn 
Abraham Lincoln. 

Senator Kratine. I was very careful, as the Senator will observe 
to say that none of those who even did that, that I knew of, did it with 
venal intent. 

I felt that the result of what they did, and I feel certain of this, 
that the result of what they have been doing, has caused some of these 
warped minds to feel, “Well, we are just part and parcel of the same 
thing. We are trying to carry out what some very distinguished man 
has said about his opposition to integration.” 

Of course, that distinguished man had no such motive, and it would 
be the fur‘herest from his thoughts to try to egg on one of these char- 
acters that I know the Senator abhors as much as I do. But I feel 
sure that was the unwitting result, in part, of those things which were 
said by some of the finest people in the land. 

Senator Ervin. I do not know anybody who has been more em- 
phatic than Abraham Lincoln in his debates with Judge Douglas con- 
cerning the Dred Scott decision. He said this, in substance: 

The Dred Scott decision is contrary to such precedents as we have on the sub- 
ject. It is founded, in part, upon factual assumptions which are not really 
true. I refuse to accept it as a rule for political action of the people or the 
agencies of the Federal Government. I shall do everything within my power to 
secure its reversal, and if I were a Member of Congress, and a measure should 
come before that body to abolish slavery from the Territories, I would vote for 
that measure, notwithstanding the fact the Dred Scott decision says Congress 
does not have the power to take that action. 

That is pretty strong, is it not? 

Senator Kerarrne. I think that the Senator has failed to include an 
important part of President Lincoln’s statement where he added to 
that: 


It is the law today and must be obeyed until it is changed. 


Senator Ervin. He said that he did not favor taking Dred Scott 
by force out of the possession of his master. He did not propose to 
do that, but these other things stated his position. He said he refused 
to accept that decision as a rule for political action for the people or 
the agencies of the Government, which is a very strong statement. 

Senator Kratina. He disagreed with the decision, that is true. But 
at all times he made it clear that the Court was supreme, and that the 
decision must stand until it was reversed in the normal way; and, of 
course, that case also involved the question of the conflict between the 
judicial and executive branches of government. 


| 





I do 
preme 
Sena 
was th 
dent. 
but he 
or the 
Seng 
decisio 
one, bi 
do not 
and en 
Supre! 
Hov 
factor: 
stood | 
have I 
phatic 
from 0 
this St 
I fo 
in the 
but Id 
Sen: 
of one 
me, as 
that t] 
have | 
are cal 
Ith 
will al 
are on 
questi 
those 
preted 
I he 
the la 
decisi 
Sen 
merits 
I be 
the ur 
did ne 
develc 
Ho 
debate 
cision 
of it o 
Thi 
tion 0 
with t 
frank 
Sen 


unani 





So ® 


ms 


he 


he 





CIVIL RIGHTS—1959 265 


I do not think a President could refuse to obey an order of the Su- 

reme Court, but I do not know exactly what you would do if he did. 

Senator Erv tn. The only construction I can put on Lincoln’s acts 
was that Lincoln refused to acc ept the Dred Scott decision as a prece- 
dent. He said he would accept it as far as Dred Scott was concerned, 
but he refused to accept it as a rule of political action for the people, 
or the agencies of the Federal Government, which is pretty strong. 

Senator Keatine. I have no quarrel with those who differ with the 
decision of the Supreme Court. I do not happen to differ with that 
one, but there are many recent decisions that I do differ with, and I 
do not think ic is the least bit subversive to state that fact very firm] 
and emphatically. I see no reason why anyone who differs with the 
Supreme Court decision in the Brown case should not so state. 

However, I still adhere to the statement that one of the contributing 
factors in causing these bombings, and I do not want to be misunder- 
stood in this as assuming any venality on the part of those who may 
have made these statements, the extreme st: itements, the very em- 
phatic statements, with which the Senator is as familiar as ‘T am, 
from our mail on both sides of this question, that have been made about 
this Supreme Court decision. 

I found a very substantial body of opinion that shared that view 
inthe three cities that we visited. I would not say it was a majority, 
but I did find—— 

Senator Ervin. I do not think there is any doubt that the violation 
of one law sometimes encourages violation of another. In fact, to 
me, as a lawyer—and you and I will probably disagree on this—I think 
that the law is nothing in the world but a rule of action: that we 
have laws to guide people. Some are called criminal laws and some 
are called civil laws. 

I think there is a law that applies to judges, that law is that judges 
will abide by and follow decisions of their own courts, and that they 
are only justified in overruling a previous decision on constitutional 
questions if the previous decision is out of harmony with the intent of 
those who drew and ratified the constitutional provision being inter- 

preted. 

I honestly believe, as a lawyer, that the Supreme Court disregarded 
the law that applies to judges when they handed down the Brown 
decision. 

Senator Keating. Well, that would involve a complete debate on the 
merits of that decision. 

I believe, if I had been a member of the Court, I would have shared 
the unanimous opinion of the others that that decision was right and 
did not overrule previous decisions. It was based on a growth and 
development - the law since Plessy v. Ferguson. 

However, I do not for one moment say that that is free from 
debate, and I know that many very fine lawyers think that the de- 
cision was wrong, and many fine lawyers who have no emotion back 
of it one way or the other, feel that it was wrong. 

T happen to think it was right, and I made a rather long disserta- 
tion on that subject as a member of the other body ina speech dealing 
with the Supreme Court decision itself. I would have been surprised, 
frankly, if the Court had gone the other way in that case. 

Senator E rvin. But the Court did go the other way in 1927 in a 
unanimous opinion which was exactly to the contrary, Gong Lum v. 
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fice, which was an opinion handed down by Chief Justice Taft, ang 
concurred in by such judges as Brandeis and Holmes, 

Sentor Keating. Was that an education case ? 

Senator Ervin. Yes, with respect to the schools of Mississippi: the 
decision there was just exactly the opposite. } 

Senator Keating. I feel sure it was not exactly this case, but I am 
not prepared by name to question or argue that decision with the 
Senator. 

The whole line of doctrine since Plessy v. Ferguson has been to get 
away from the separate but equal doctrine. 

Time after time they have gotten away from it, and they had gotten 
away from it in all the higher educational institution cases, and if 
they had based their decision in the Brown case simply on the differ. 
ence between an elementary and a higher educational institution, | 
would have been surprised. 

I think that they indicated by their trend of decisions that that was 
the decision we could expect in the Brown case. 

Senator Ervin. I am frank to state that in the Brown case the Chief 
Justice attempted to make a distinction, which was wholly specious, 
between it and the Gong Lum case. But Chief Justice Taft made it 
clear the Gong Lum case and the Brown case are “on all fours” with 
each other by pointing out that the only question in the Gong Lum 
vase was whether a Chinese child would be classified as a colored child 
and sent to a school separate from that attended by whites, where the 
facilities were equal. 

That is not a verbatim quotation, but that is what he said. 

Of course, the Chief Justice said in the Brown case, that the validity 
of the separate but equal doctrine was not challenged in the Gong Lum 
case. But the Gong Lum case invalidates that statement in express 
terms. 

I know that a lot of persons accept the theory that the Constitution 
grows until its meaning changes. I cannot accept that view. 

Senator Krearine. I want to make myself clear that I think there 
are instances where that has been abused in recent years, and in other 
areas of the law, other than this Brown case with which I do agree, and 
I think the Court has gone too far in that respect. 

Senator Ervin. I hold to the view, which was entertained by Chief 
Justice Marshall, that the Constitution is a written instrument whose 
meaning was fixed when written, and that its meaning does not, there- 
fore, change, in the absence of amendment. Chief Justice Marshall 
laid stress on the fact that the Constitution should be construed like 
any other written document to ascertain and give effect to the intention 
of those who drafted it and those who approved it. 

Senator Kratrne. That is right. 

But in the light of present-day conditions, not those a century ago, 
in my judgment. 

Senator Ervin. There is one other thing I have in mind which isa 
suggestion more than a question. 

The bill, S. 124, where it is proposed to make the willful destruction 
or injury of any building or structure by one who flees in interstate 
commerce to avoid prosecution, and so on, a criminal offense, ought 
to be altered. As I construe that bill, if a boy willfully throws a rock 
through a window and breaks a windowpane in a house or other build- 





ing, and 
him, he 
yery ser 
Senat 
with un 
point is 
ture 1s t 
Senat 
Senat 
Well, 
regard | 
of the o 
clude su 
Senat 
pill so ¢ 
often ve 
Senat 
The 
churche 
these be 
clergyn 
struct 
In th 
tion me 
Senat 
on anyt 
scious ¢ 
State. 
various 
the Un 
Union 
Conseq 
Itha 
Mr. | 
calling 
of mat 
be prin 
tions te 
the opy 
Sena 
making 
to com: 
with th 
greatly 
to the | 
I thi 
most o: 
prineiy 
I wo 
State « 
But 
think 
and in 





le 


m 


et 


n 
if 


ef 
Ss, 


th 
m 
ld 


he 


on 


re 
er 
id 


ef 


+. 
all 
ke 


on 


r0, 


on 
ite 
ht 
ck 
\d- 


CIVIL RIGHTS—1959 267 


ing, and then runs across the State line to keep the cops from catching 
him, he would be subject to be haled into the Federal court upon a 
very serious felony charge. I believe the bill is too broad. 

Senator Kratine. W ell, of course, any juvenile delinquent is dealt 
with under different procedures from a hardened criminal. But your 
point is that willful destruction or damage of any building or struc- 
ture is too broad. 

Senator Ervin. Yes. 

Senator Kratine. And should be limited. 

Well, this was offered prior to the administration’s proposal with 

regard to the fugitive felon sts atute, and I think probably the wording 
of the other measure is more artistic. I agree that this should not in- 
clude such a case as you have cited. 

Senator Ervin. I recognize it is ver y difficult sometimes to phrase a 
bill so as to express exac tly what we want because exact language is 
often very difficult to find. 

Senator Keating. That is true. 

The genesis of that was the feeling that it should go beyond the 
churches and the synagogues and the schools, because nearly half of 
these bombings, if not half, have been of Negro homes. Several Negro 
cergymen’s homes have been bombed, and ‘T thought it should cover 
structures other than just churches and schools. 

In that respect also I am in a little difference with the administra- 
tion measure. 

Senator Ervin. I am more in harmony with your views there than 
on anything else we have discussed. I have been made very much con- 
sious of that because of some very unfortunate events in my own 
State. A great deal of dynamiting has been done to private homes in 
various States. Certainly explosives come from mighty few States of 
the Union, or let me put it this way, comparatively few States in the 
Union manufacture or engage in the manufacture of explosives. 
Consequently most of them are transported across State lines. 

I thank you. 

Mr, StayMaNn. Senator, with regard to antibombing proposals re- 
calling that I discussed them with you a moment ago on the basis 
of matters of law and order: in your estimation, should the concern 
be primarily with getting Federal prosecutions or with getting solu- 
tions to the problems so that local authorities themselves would have 
the opportunity to prosecute ? 

Senator Kratine. Well, I think that the most effective result of 
making it a Federal offense would be to give jurisdiction to the FBI 
tocome in immediately, because I think our experience, for instance, 
with the Lindbergh kidnap law has been that kidnappings have been 
greatly reduced since we passed the law which does give jurisdiction 
to the ‘FBI to come in at once. 

I think the FBI is better equipped to track down these people than 
most of the local law enforcement officials, and that that would be the 
principal effect of such a statute. 

I would expect that the actual prosecutions would be much more in 
State courts than in Federal courts. 

But if we had the power of the Federal FBI to come in at once, I 
think it would be very helpful to the State law enforcement officials, 
and in most instances where I have talked with them they have felt so. 
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Mr. Starman. You do not feel that there is ¢ — legal impediment 
now to the Federal Bureau of Investigation making its laboratory 
facilities and its other investigative facilities available? 

Senator Kratine. I do not, “and they do that, I understand, ye 
generally. But that is of a rather limited chars acter, and T think the 
actual existence of the agents on the spot in collaborating and workin 
with the local law enforcement people is very desirable, beyond the 
laboratory techniques and the facilities which they now make avail. 
able. 

Mr. Starman. Of all these proposals, do you have any knowledge of 
the position of the Director of the Federal Bureau of Investigation! 

Senator Keatine. No. I think he is always very careful to say that 
all matters of policy will be determined by the Attor ney General, | 
think he is reluctant to give his opinion on legislation. 

I judge from the Attorney General’s presentation that he and | 
are in some disagreement and that he would not go as far in this areg 
as the distinguished Senator from North Carolina and I would to 
make this a Federal crime. 

He would limit it to the amendment of the Federal fugitive felon 
law and I, of course, support an amendment to that law, but I think 
we should go further and make this a Federal offense. I think he 
rather leans the other way. 

Mr. Starman. Back to the policy question of aid and comfort given 
by criticism of the Supreme Court or of Supreme Court decisions— 
do you feel that criticism of the Supreme Court school desegregation 
decisions of 1954 and 1955 have given encouragement to people who 
promote hate mail and who may engage in these bombings of schools 
and churches and homes of minority leaders? 

Senator Krattne. I tried to make that clear in answer to the ques- 
tion by the a itor from North Carolina. Not criticism | but massive 

resistance. I think that the program engaged in some areas of resist- 

ing the established rule of law as est: ablished by the C iat has, and 
even in those cases, not knowingly on the part of those who have ad- 
vocated massive resistance but ‘unwittingly, has been one of the con- 
tributing factors to these minds that would not have any effect on 
you or me, but these are warped minds, most of them. 

In my judgment, those who are engaging in these episodes, and they 
have been affected by this. 

Mr. Starman. I have no further questions, Mr. Chairman. 

Senator Ervin. Just on this point, Chief Justice Harlan F. Stone 
said, in substance, that where courts deal with momentous problems, 
as ours do, careful scrutiny of their action and fearless comment upon 
it is the only protection against unwise decisions and even judicial 
usurpation. 

Senator Keatinea. I agree with that. 

Senator Ervin. The Senator and I concur in that fully. 

Senator Keattne. I agree with that, and if the Senator will refer 
to remarks I made on the floor of the Senate about a week ago, he will 
find severe criticism of certain other decisions of the Supreme Court. 

But I believe it was in the context which the Senator would approve 
of as not an attack on the Court or on law and order, and I recognize, 
as the Senator does, and as President Lincoln and every other re- 
sponsible person does, that when a question of law has been decided 
that is the law until the decision is reversed in the proper manner. 
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But even in the face of that there are those who have advocated 
massive resistance to that law, and I think that they have unwittingly 
helped these people who have these warped minds. 

Senator Ervin. Just one other observation: 1 am convinced myself 
that one of the greatest deterrents to the usurpation of governmental 

wers by either the executive branch of Government or by the legis- 
lative branch or the judicial branch is found in criticism of their usurp- 
ingactions. — 

The committee is sorry that we had to keep you around so long to- 
day, but we felt that Dean Storey, who came a tremendous distance, 
ought to have priority. |; 

Senator Keating. I appreciate it was a very unusual situation, and 
Jam very happy to conform. I appreciate the courtesy of the mem- 
bers of the committee. 

Senator Ervin. Does counsel have anything further? 

Mr. SraymMan. Mr. Chairman, for the record, it is my understand- 
ing—from the action of the subcommitee this morning—that the wit- 
nesses we would otherwise have heard next week will be heard at the 
earliest opportunity to be designated by the chairman of the subcom- 
mittee following the Easter recess. 

Senator Ervin. That is correct. 

Mr. StayMan. I would like to add a note on witnesses further, be- 
cause you made some quite helpful comments about the use of ad- 
yisory committees as being made up of people from local communities. 
First of all, the only people we have heard in 1957 and this year have 
been either people who have themselves asked to be heard or who are 
Government officials. 

We have invited the Attorney General of the United States and 
this year the Civil Rights Commission. I presume invitations will go 
out to State Governors and State attorneys general, if they indicate 
interest in testifying. 

We have not otherwise been inviting people. We have been plan- 
ning to hear people who have asked to be heard. But on the matter 
of hearing people from local communities, perhaps it would be desir- 
able sometime in the future to call on people who have had experience 
with various aspects of these problems. 

Senator Ervin. Oh, yes. 

We will stand in recess until the reconvening of the committee by 
the chairman. 

(Whereupon, at 4:40 p.m., the subcommittee recessed, to reconvene 
atthe call of the Chair.) 
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WEDNESDAY, APRIL 8, 1959 
U.S. Senate, 


SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a.m., in room 
318 (the caucus room), Old Senate Office Building; Hon. Thomas C. 
Hennings, Jr. (chairman of the subcommittee), presiding. 

Present: Senators Hennings, Ervin, and Carroll. 

Also present: Charles H. Slayman, Jr., chief counsel and staff 
director, and J. Delmas Escoe, assistant counsel. 

Senator HeENNINGs. Since it is a little past the hour of 10 o’clock I 
will call the hearing to order. Other members of the subcommittee 
have all been notified, so perhaps some of them will be here later this 
morning. 

I might say that this is a further hearing of the Senate Constitu- 
tional Rights Subcommittee on pending civil rights legislation, fol- 
lowing the Easter recess of the U.S. Senate. 

This is the fourth day of the hearings in the present series, by the 
subcommittee, which commenced on March 18, 1959. 

As chairman of the subcommittee, I am directing that all bills 
assigned to the subcommittee by the Senate Committee on the Ju- 
diciary be printed in the record. 

We have received one additional bill, that being S. 1199, since these 
hearings commenced. 

Today, and Friday of this week, we intend to hear from representa- 
tives of national membership organizations who are appearing in 
support of Federal civil rights legislation. 

We all hope, I believe, that out of these hearings will grow a better 
understanding of the problems facing our Nation in making the great 
constitutional rights, protected by our National C onstitution, mean- 
ingful for all human beings throughout the length and breadth of 
our land. 

We will endeavor to produce Federal legislation to cope with these 
problems which will be satisfactory to the 1 majority of our people. 

Now, of course, we all know that some differences of opinion may 
appear to be irreconcilable. We are going to try to the utmost of our 
abilities to resolve thesé differences and bring meaning into the Con- 
stitution and to the people who may now be denied their fundamental 
constitutional rights. 

I happen to be cosponsor of two bills before the subcommittee and 
Tintend to do what I can in my own capacity as chairman of the sub- 
committee to produce desirable legislation out of our subcommittee 
deliberations and work for favorable congressional action. 
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Now our first witness is Mr. Roy Wilkins. 

Mr. Starman. Mr. Chairman, our first witness is Mr. Roy Wilkins 
who is executive secretary of the National Association for the Advance. 
ment of Colored People and is also appearing today as chairman of 
the Leadership Conference on Civil Rights. 

In his remarks he will describe the membership of the national] 
membership organizations in the leadership conference. 

Senator Hennrnes. I think we all understand Mr. Wilkins’ capacity 
in his work and his great interest in this field. 

We will be glad to have you proceed, Mr. Wilkins, in any manner 
of your own choosing, either by reading from a prepared statement, 
reading a portion and interposing other remarks, as you care to do. 

We will try not to interrupt you with questions during the course 
of your presentation. We may have a few questions after you have 
completed your statement, though. 

Weare very glad to have you here this morning, Mr. Wilkins. You 
may proceed in your own manner as you choose. 


STATEMENT OF ROY WILKINS, EXECUTIVE SECRETARY OF THE 
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED 
PEOPLE; ACCOMPANIED BY CLARENCE MITCHELL, DIRECTOR, 
WASHINGTON BUREAU, NAACP 


Mr. Wirxins. Thank you, Mr. Chairman. 

My name is Roy Wilkins and I am the executive secretary of the 
National Association for the Advancement of Colored People whose 
national office is located in New York City at 20 West 40th Street. I 
wish, first of all, to thank the subcommittee for this opportunity to 
appear and to comment upon the civil rights bills now under 
consideration. 

Today, 5 years after the U.S. Supreme Court handed down its his-’ 
toric ruling of May 17, 1954, banning racial segregation in public 
education, less than one-third of the 2,900 biracial school districts in 
the Southern and border States have begun compliance with the 
Court’s order. Most of the complying districts proceeded voluntarily 
to desegregate their schools. They did so, it is well to emphasize, under 
State administrations which recognized at once the authority of the 
Supreme Court and not only permitted their subdivisions to initiate 
programs of compliance, but assisted them through various State 
officers and agencies. In such localities there has been no continuing 
tension or strife between citizens and no disruption of the public 
school system. Other school districts have yielded only to court orders 
directing them to do so. 

Senator Henninas. I might say, Mr. Wilkins, that from my own ex- 
perience and from my correspondence and conversations with many 
people in my own State of Missouri, I have heard of no indication of 
any trouble there. 

Mr. Wirxtns. I am glad to hear you say that, Mr. Chairman, be- 
cause that has been our information and most of the reports show 
that in most localities where this has been put into effect, there has 
been no tension or strife between citizens and no disruption of the 
public school system. 

(At this point, Senator Ervin entered the hearing room.) 
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Mr. Witxrns. In the States where obstructive and defiant legislative 
and administrative steps have been taken, a great many communities 
which might have initiated plans for compliance have been placed 
jn a position where they can be moved only te the invocation of Fed- 
eral authority, acting in support of Federal court orders. 

It is a matter of record that several cities in North Carolina an- 
nounced in 1954-55 their belief that desegregation could be under- 
taken. They were restrained by State legislation. Several com- 
munities in Virginia were similarly restrained by the late and un- 
lamented “massive resistance” program imposed upon localities by the 
dominant political power of the State. The city of Dallas, Tex., was 
exploring a plan when the State legislature intervened and enacted 
a law which involved a referendum and a possible loss of State funds 
to school districts. The Little Rock story is well known. That city 
had adopted a very limited plan and moved to put it into effect in 
the fall of 1957 by admitting nine Negro children to Central High 
School. This token move was blocked, as we all know, by the calling 
out of State troops by Gov. Orval E. Faubus. The city has been 
in a turmoil ever since. 

An illustration of the confusion engendered by obstructive State 
action is to be found in the report on a Virginia situation published 
February 19, 1959, by the Washington Post and Times Herald. 

It will be remembered that the State of Virginia repealed its com- 
pulsory schoo] attendance laws in an effort to prevent school desegra- 
tion. Apparently, some of the prosegresation counties discovered 
(as might have been expected) that this foolish action prompted 
truancy. They requested the attorney general of Virginia to indicate 
whether local communities can pass their own compulsory attendance 
laws. On February 12, 1959, the attorney general of Virginia issued 
an opinion stating that the local communities could not enact com- 
pulsory school attendance laws. 

The Post story quotes a school official as follows: “Most of our 
people out here do not read too much about the legislature or any at- 
torney general’s rulings.” School officials are “playing like the old 
law is still in effect. Students are being warned and parents threat- 
ened as they always have been.” 

The foregoing is a good illustration of what happens when there is 
defiance and obstruction of the law. Eventually, each local commun- 
ity decides what part of the law it will obey and thus the constitu- 
tional rights of citizens become subject to local whimsy. 

The authority necessary to overcome obstructive State action now 
has to be invoked by the individual parents or by a private organiza- 
tion. This places upon private individuals and organizations—un- 
fairly—the burden of securing constitutional rights. Chiefly this 
burden has been assumed by the National Association for the Ad- 
vancement of Colored People. 

While the NAACP will not shirk its duty in seeking redress for 
those who are denied their civil rights, we believe the Federal Govern- 
ment has a responsibility to assure that constitutional rights are up- 
held. In this struggle for equal rights and constitutional liberties, 
the Federal Government can ill afford to be neutral. There is no 


ground for neutrality as bétween those who would obey the law and 
those who defy it. 
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Of the bills before this subcommittee, I would like to comment first 
on one which the NAACP opposes. 1 refer, of course, to S. 499, in. 
troduced by Senator Lyndon B. Johnson of Texas, the majority leader, 
There is nothing in S. 499 that is not better stated in the Douglas 
bill and the Dirksen bills. In addition, S. 499 presents a grave threat 
to the civil rights advances that have been won as a result of court 
action. It suggests that constitutional rights may be bargained away 
under a so-ca.:ed conciliation program. Our organization has gone 
on record opposing the Johnson bill. 

We believe that bona fide attempts to handle civil rights problems 
are set forth in most of the legislation that is before this subcommit- 
tee. Bills which fail to recognize that there has been a Supreme 
Court decision in favor of desegregation are not realistic. We can- 
not pretend that the problems before us will be settled by weak and 
ineffective legislation. It would be better to have no bill at all than to 
have the Johnson bill. 

A provision in the civil rights bill is submitted in 1956 and passed 
by the House in 1957 authorized the Federal Government on its own 
initiative to bring suits in cases involving denial of civil rights. This 
provision, known as part III, was stricken from the bill by the Senate 
under threat of a filibuster. We reaflirm our support of part III and 
urge that the powers set forth in that section of the measure be enacted 
by the present Congress. 

This provision is a part of the Douglas bill, S. 810, which has been 
endorsed formally by our association, along with the companion H.R. 
3147, in the House, as well as another bill in the Senate, S. 456, intro- 
duced by Senator Javits and cosponsored by Senators Keating, Case 
of New Jersey, Cooper, Scott, and Allott. 

The Douglas bill recognizes the necessity of supporting aflirmatively 
the 1954 ruling of the Supreme Court and in its title VI it authorizes 
the Department of Justice, on its own initiative, to seek preventive 
relief to protect the constitutional rights of citizens in all civil rights 
situations, not merely in voting cases. 

It has been argued that recent developments in Virginia have shown 
that no such authority is needed for the Attorney General. It is 
hard to follow this reasoning. The stage would never have been set 
in Virginia for resolving the issues which doomed “massive resist- 
ance” 1f there had not been litigation to make this possible. 

The Federal Government, it has been maintained, and [ refer to 
testimony before the House Judiciary Committee recently, should not 
act. I believe the Attorney General said we had enough laws under 
which we could proceed, and that any more laws empowering initiative 
action on the part of the Government might aggravate the situation. 

Then, the Secretary of Health, Education, and Welfare seemed to 
be saying that the United States should withhold any action by his 
Department or should not withhold funds from districts, or States 
which continue to segregate, but should take such action only if a court 
order has been issued and been disobeyed. 

The question naturally arises: If the Government. does not initiate 
court action and the Department of Health, Education, and Welfare 
does not proceed until after court actions have been initiated and de- 
cided, who initiates the court action? How do we get started on this 
business? And, the answer, of course, is that we get started through 
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action of private citizens themselves. Thus, they have the entire bur- 
den of attempting to see that the law of the land is executed. 

This position ignores another area of noncompliance, and that is 
one in which the States have made unmistakably clear through an- 
nouncement of policy, or through legislative or administrative action 
that they do not intend to comply. ‘Thus, if no litigation is instituted 
by a private citizen, the Government would stand helplessly while 
they pursued a policy. I would like to cite the Georgia law: 

1. It has been made a felony, punishable by 2 years’ imprisonment, 
for any school official of the State or municipal or county system to 
spend tax money for public schools in which the races are mixed 
(Act No. 82, Georgia Laws, 1955). 

9. The Georgia law of 1956, aimed at a certain city, states: The 
State patrol and bureau of investigation have been charged with the 
duty of entering any county or municipality “for the purpose of ar- 
rests and otherwise enforcing any law of this State requiring segrega- 
tion or separation of the white and colored races in any manner or 
activity” (Act No. 384, Georgia Laws, 1956). 

In addition, the States have proceeded against the only private 
organization which has come to the aid of Negro citizens. The 
NAACP has been target of special punitive legislation tailored to 
restrict sharply its activities or to force it out of existence altogether. 

The objective, Mr. Chairman, is to render the Negro citizens and 
their children helpless and so that neither they nor the NAACP, act- 
ing in their behalf, may move to claim the constitutional rights 
awarded them by the decision of the Supreme Court. 

It is not fair, not decent, not American that parents who seek 
integrated education for their children in accordance with law should 
find arrayed against them the massed powers of the States including 
the treasuries composed in part of their own tax money. 

In such a situation it is absurd to maintain that the Government 
of the United States should remain an inactive observer while courts 
are defied, human rights trampled, and the protagonists of simple 
justice under law are mangled in a grossly one-sided struggle. 

If we place emphasis on the importance of title VI of S. 810, it is 
because, in the absence of such a provision in Federal law, poor 
citizens in isolated communities must undertake themselves the legal 
actions necessary to secure for their children the kind of public edu- 
cation declared to be their right under the Constitution. 

We call upon the Congress to remedy this shameful and tragic state 
of affairs by enacting S. 810 and its title VI. 

Other provisions of S. 810 are also desirable and necessary. Titles 
Hand III would grant much-needed assistance to areas which wish 
tocomply with the Court’s order by providing information, guidance, 
counsel, and technical aid, as well as by offering grant-in-aid to 
carry on a desegregation program. The whole Douglas bill would 
hot only benefit 2,500,000 Negro children now receiving segregated 
and inferior public education, but would redeem the promises of 
democracy. 

The Senate has before it a package of civil rights proposals made 
by the administration and many of these are helpful. We favor 
any proposal that would provide Federal penalties for the bombings 
of religious or school properties. We believe that any protection 
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given such property should extend to residential and business pro 
erty. The requirement that records in Federal election cases 
preserved and be subject to inspection by the Department of Justice 
Is essential if voting rights are to be protected. 

The extension of the life of the Civil Rights Commission should be 
granted, provided that it is not used as an excuse to delay substantive 
civil rights legislation. A statutory base for the Committee op 
Government Contracts would not contribute much unless the new 
agency were given enforcement power. 

I believe that the testimony of the Secretary of Health, “ducation, 
and Welfare, on one phase of the administration’s program deserves 
special comment. His comments on 8. 958 and its corresponding pro- 
vision in the House revealed a serious difference in the interpretation 
of this part of the administration’s program. 

It had been the consensus of civil rights organizations which have 
studied the bill that aid would be available, under section 705 of the 
bill, to local communities in a State which has failed to act to deseg- 
regate its schools. The language of the bill “that such State has in- 
dicated that it assumes no responsibility with respect to desegregation 
of public schools” seems to clearly indicate such a construction. 

The Secretary, however, has interpreted this language to apply 
only where a State has consented to a local application or has estab- 
lished a “local option” plan. 

We believe such an interpretation reads into the bill language that 
is not there. We respectfully request that the subcommittee, either 
by amendment or the establishing of a legislative history, apply the 
quoted language to the situation where a State refuses by its intran- 
sigency to act to desegregate its schools. Otherwise, local communities 
willing to obey the law of the land will be denied assistance because 
of State policy. 

The chief disappointment of the administration program is the 
failure to endorse the principles of part III of the 1926 and 1957 
civil rights bills, which it then sponsored. 

(At this point, Senator Carroll entered the hearing room.) 

Senator Hennines. Thank you very much, Mr. Wilkins. 

Mr. Wirxins. Mr. Chairman may I request, sir, permission to in- 
sert additional material into the record—some collations which have 
been prepared on intimidation, reprisal, and violence in the South’s 
racial crisis ? 

Senator Hennrnes. Without objection, such permission is granted 
and the material will be made a part of the record. 

(The material referred to may be found in the appendix.) 

Senator Henninoes. Senator Ervin, have you any questions that you 
would like to ask ? 

Senator Ervin. Yes. Does your organization construe the so-called 
desegregation decision to require desegregation of all schools in 
America ? 

Mr. Wivxrins. I am not sure I understand the Senator’s question. 

The decision, if I recall correctly—and I don’t have the language 
before me—stated that public school systems operated on a racial basis 
were unconstitutional. 

If Iam not mistaken, the word “systems” was used. 

Senator Ervin. My point is this: I will ask you about this as an 
individual. Is it the objective of the National Association for the 
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Advancement of Colored People to demand that all those schools, all 
ublic schools in the Nation, be desegregated ? 

Is that the objective of your organization ? 

Mr. Witxrns. Our objective, Senator, is to secure compliance with 
the Supreme Court decision, and I am not a lawyer, I am sorry to say, 
and I cannot say positively that the Supreme Court decision said that 
all schools, to use your phrase, should be desegregated. But in our 
interpretation, the decision said that no school system should be oper- 
ated on a racial basis. 

Senator Ervin. Well, that is putting the construction on it that all 
schools have to be desegregated, is it not? 

Mr. Wirkins. I am not sure that it does. I seem to recall that in 
the city of Baltimore, where desegregation policies are in effect, there 
may be some schools where there are no white children, and there may 
be some where there are no Negro children. 

As a matter of fact. I know that in the city of St. Louis, from which 
our chairman comes, there are now, after 4 years of desegregation, two 
high schools which are still composed of Negro children. 

These high schools, Senator Ervin, are wholly and completely in 
Negro residential districts, and all Negro children who live outside of 
those districts are now attending high schools in the areas where they 
live, rather than being under a segregated school system; rather than 
being forced to attend the two high schools previously designated as 
Negro schools. 

This is the condition, it seems to us, that the Supreme Court said 
must be ended; namely, that a school system must be operated for 
Negroes and for whites. 

Senator Ervin. I find a tremendous amount of misconstruction of 
the decision, as I interpret it, throughout the country. Although Sen- 
ator Douglas puts a different construction on his bill, I think Senator 
Douglas’ bill and Senator Javits’ bill are based upon the theory that 
the Supreme Court decision requires all schools to be desegregated. 

Now, my construction of the decision is quite different. One of the 
the greatest judges who ever lived on the North American Continent 
was a fellow North Carolinian of mine, Judge John J. Parker, who 
wrote the original decision in Briggs v. Elliott, the Clarendon, S.C., 
cease. When his original ruling in that case was reversed, Judge 
Parker said in a decision which was reported in the 132 Federal Sup- 
plement at page 776, that the Brown case meant this: 

It is important that we point out exactly what the Supreme Court has de- 
cided and what it has not decided in this case. It has not decided that the Fed- 
eral courts are to take over or regulate the public schools of the States. 

It has not decided that the States must mix persons of different races in the 
schools or must require them to attend schools, or must deprive them of the 
right of choosing the schools they attend. 

What it has decided, and all that it has decided, is that a State may not deny 


to any person on account of race, the right to attend any school that it main- 
tains, 


This, under the decision of the Supreme Court, the State may not do directly 
or indirectly ; but if the schools which it maintains are open to children of all 
races, no violation of the Constitution is involved, even though the children of 
different races voluntarily attend different schools, as they attend different 
churches, 

Nothing in the Constitution or in the decision of the Supreme Court takes 
away from the people the freedom to choose the schools they attend. The Con. 
stitution, in other words, does not require integration. It merely forbids dis- 
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crimination. It does not forbid such segregation as occurs as a result of volun. 
tary action. It merely forbids the use of governmental power to enforce Segrega- 
tion. 

The 14th amendment is a limitation of the exercise of power by the State or 
State agencies; not a limitation upon the freedom of individuals. 


While you are not a lawyer, Mr. Wilkins, I am sure you have given 
a lot of study to this matter. 

Does your interpretation of the decision coincide with what Judge 
Parker said ? 

Mr. Witkins. With a very great deal of what Judge Parker said— 
and perhaps I don’t get the full legal implications of it, but, Senator, 
one phrase of Judge Parker’s opinion there is one that I think al] 
persons who want to solve this thing with justice could very well fol- 
low, and that is where Judge Parker said that a State may not use 
its governmental power to enforce segregation. 

Again, if I recall your reading accurately, he said also that a State 
may not restrain a citizen from attending a school of his choice, nor 
bar him on racial grounds from attending any school maintained by 
the State or by the authorities. 

It seems to me that this language clearly bars any State or local 
action which forbids a child to attend a school because he is of one 
race or another. 

In other words, if Judge Parker’s ruling were applied—and I say 
this with reservations, because I don’t appreciate all the legal 
nuances—it would seem to a layman that no Negro children, for ex- 
ample, in North Carolina, who applied to go to a public school near 
their homes, whether that school happened to be formerly operated for 
Negroes or for whites, could be denied by the Government, under 
Judge Parker’s own language, and this is precisely why the Supreme 
Court language as I understand it said public school systems operated 
on racially segregated bases, because in the public school system, on 
such a basis, certain school were designated for Negroes and certain 
schools for whites. 

The Supreme Court said you may not do that hereafter. Judge 
Parker said you should be free to attend the school of your choice. 
Add the two together and it seems to me that a colored child could 
attend and cannot be barred from attending any school operated by 
the school district that falls within his residential area. 

Senator Ervin. While the decision of Judge Parker is in form of 
a per curiam decision, Judge Parker told me that he wrote the opinion 
in Briggs v. Elliott (132 F. Supp. 776), himself. 

He says that the Constitution, as interpreted in the Brown case 
does riot require integration. What I am trying to find out is this: 
Is it the program of your organization to require integration of all 
schools? 

Mr, Wiixrns. Well, I am sorry, I have to ask the Senator again, 
what does he mean by the phrase “all schools” ? 

Senator Ervin. I mean all of the schools which may be located in 
areas where children of both races reside. 

I am trying to find out whether the program of the NAACP is to 
require integration of all schools. 

Mr. Wirxrns. If our program is to require that? 

Senator Ervin. Yes. Now, Judge Parker says that parents have 
a right to select the schools that their children attend. 
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Mr. WILKINS. Yes. 

Senator Ervin. Now, conceivably a school district might set up 
three schools: One for white children, one for colored children, and 
one for those who desire to attend integrated schools. 

Now, is it the object of your organization to fix it so that there 
cannot be any schools attended exclusively by white children ? 

Mr. Witkins. We believe the Supreme Court decision prohibits 
the establishment of such a school or the designation of such a school 
or the support of such a school out of public funds. 

No school may be designated or supported by the municipalities 
when designated for whites or Negroes. 

Senator Henninos. Will the Senator yield for a moment? 

Senator Ervin. Yes. 

Senator Hennings. I want to clarify something in my own mind. 

I have been listening to your reading of the opinion. I happen to 
have known the late Judge Parker, also; and I have a great respect 
for his legal ability. 

Did I understand the Senator to read that, in substance, no child 
shall be prohibited from attending any school supported by public 
funds, whether the word or phrase “integration” relates to that or not ? 

In other words, if a child of any race desires to go to any public 
school within that child’s district, he should be permitted to do so. 

We know, too, that in many communities, a child is permitted to 
attend a public school he prefers in a school district other than the 
one in which he resides. 

Did I understand that to be a part of Judge Parker’s decision ? 

Senator Ervin. Judge Parker said that what had been decided and 
all that had been decided in the Brown case is that a State may not 
deny to any person on account of his race the right to attend any school 
that it maintains. He added: 


This, under the decision of the Supreme Court, the State may not do, directly 
or indirectly ; but if the schools which it maintains are open to children of all 
races, nO Violation of the Constitution is involved, even though the children of 
different races voluntarily attend schools as they attend different churches. 

Nothing in the Constitution or in the decision of the Supreme Court takes 
away from the people freedom to choose the schools they attend. The Constitu- 
tion, in other words, does not require integration. 

Iam not seeking an interpretation of the Supreme Court decision, 
but Tam asking what the program of the NAACP is on this subject: 
my question is whether the NAACP program contemplates that the 
children of the different races shall be denied the right to attend sepa- 
rate schools in instances where they and their parents desire for them 
toattend separate schools. 

Mr. Witkins. Senator, we have no control over the desires of par- 
ats. We cannot say to Negro parents in North Carolina that you 
cannot send your children to X school or Y school, but all the Negro 
parents I know declare that they want their children to receive a pub- 
lie education in accordance with the Supreme Court ruling. 

Now, if you are asking, does our association arbitrarily say to either 
whites or colored what they must or must not do, we have no such 
program. 

Our program is simply and solely on this issue for compliance with 
the Supreme Court decision, and if I may add, compliance with cer- 
lan statements in Judge Parker’s decision; namely, that a State may 
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not deny to a person the right to attend any school—and I emphasize 
“any school,” Senator—that it maintains, which means, and which we 
take it to mean, when he used the words “freedom of choice,” that he 
certainly couldn’t be referring only to freedom of choice on the part 
of white parents. There must be freedom of choice on the part of the 
Negro parents, as well, and they, like the whites, cannot be denied the 
freedom of choice of access to any school maintained in that district, 
under certain regulations, of course. 

Senator Ervin. My question is whether you take all of Judge Park. 
er’s decision as correct ? 

Judge Parker said that the parents of the children do have the 
right to select the schools which their children attend. This means 
that if all of the white parents of the community and all the colored 
parents of the community desire their children to go to separate 
schools, they have that freedom of choice. 

Mr. Wirxkins. Now, sir, you are a lawyer and a former judge, and 
I defer to your interpretation of the legal language. But I would 
have to respectfully disagree with that interpretation. 

Senator Revex, You disagree not only with me, but you disagree 
with Judge Parker. That is exactly what he said in plain English, 
that— 
if the schools which it maintains are open to children of all races, no violation 
of the Constitution is involved, even though the children of different races yolun- 
tarily attend different schools, as they attend different churches. 

Mr. Witx1ns. Senator, may I refer there to a word which has per- 
haps been skipped over, and that is the word “voluntarily.” 

When he follows with that “voluntarily” on the tail end of an asser- 
tion about the free attendance of any school it maintains, then you 
come to the question of voluntary action versus law. 

Senator Ervin. Well, I didn’t skip over the word “voluntarily”; I 
read it very pointedly. 

Mr. Wrxrns. You sort of left that out. 

Senator Ervin. No, I did not. Iam emphasizing that. I am trying 
to find out whether your organization has a program which contem- 
plates that people are not to have freedom of choice and are not to be 
allowed to do things voluntarily. 

Mr. Witxrns. We have no such program. In fact, we believe that 
Negro parents ought to be allowed voluntary action to enter their 
children in any school in any school district in the United States with- 
out respect to race. 

Senator Ervin. That still doesn’t answer my question, which I think 
is very simple. 

Suppose that such parents desire that their children shall attend a 
school attended exclusively by members of their own race. Would 
your organization deny them that right? 

Mr. Wiixins. We couldn’t deny any Negro parents the right to 
make any choice that they want. The could choose not to send their 
children to school, and we couldn’t do anything about it. 

But we say this, that the State or the school district or the govern- 
mental unit involved has no right under the Supreme Court decision 
to say to a Negro parent that he cannot send his child to this school 
because he is a colored child and he therefore has to go to that school 
over there. 
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We maintain that the Supreme Court prohibits that action on the 
part of a governmental unit. This is irrespective of what they choose 
to do. If they want to instruct their children on their front lawn or 

in their playroom, that is their business, but where they go and avail 
Semaselv es of the public school facilities, we hold that the Supreme 
Court prohibits the governmental unit from discriminating in the 
allocation or the attendance at such schools on the basis of race. 

Senator Ervin. Well, let’s see if your organization is dedicated to the 
reverse proposition. 

Does your organization demand that the State operate integrated 
schools, reg ardless of the wishes of the people in the area affected 2 

Mr. Witxrns. I think Judge Parker refers to the powers of the 
State, what the State may not do, and we subscribe to that particular 
sentence 100 percent. 

Iam sorry; I don’t recall where it was, Senator, but I think it was 
near the end of thi quotation. 

Senator Ervrn. It says that “the Constitution, in other words, does 
not require integration.” 

Mr. Witxins. That is the final sentence. 

Senator Ervin. “It does not forbid such segregation as occurs as a 
result of voluntary action. It merely forbids the use of governmental 
power to enforce segregation.’ 

I am trying to find out what the program of your organization is, 
whether you insist that State governmental powers shall be used to 
enforce desegregation or integration. 

Mr. Wivxins. It says governmental powers shall not be used to en- 
force segregation. That is what we believe. 

Senator Ervin. I am also trying to find out if you think the State 
government al powers should be used to compel integration. 

Mr, Witxrns. In the sense of compliance with the Supreme Court 
decision, yes. 

Senator Ervin. I am talking about in a situation where nobody in 
the community of either race w ants integrated schools. 

Mr. Witxins. Oh, I don’t know of any such communities. 

Senator Ervin. Can't you indulge in a supposition, a hypothetical 
situation? Suppose there is a community where they don’t want to 
integrate. 

Mr, Wiix1ns. Senator, if there was such a community, honestly 
and truly, without any intimidation or force or persuasion; without 
any political pressure; without any tax pressure: without any job 
pressure; unemployment pressure: with no pressure whatsoever and 
with the absolute free choice, we would say that the people have the 
right to make their free choice. 

However, I must add, we do not believe there is any such community 
free of all these pressures where a free choice may be made, 

Senator Ervin. At long last you have answered my question. If I 
understand you right you say that as a result of your beliefs respect- 
ing the sentiment of people in all communities in the Nation, your 
organization does demand that State power be exercised to compel 
mingling of the races in the public schools? 

Mr. Winxrns. No, no; I am sorry, sir, but you misunderstood me. 

All we say is that our organization believes that State power should 


a to facilitate, induce compliance with the Supreme Court 
decision. 
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Now, when you substitute “mingling of the races in the public 
schools”—when you substitute that “phrase for “compliance with the 
Supreme Court decision,” then we part company, Senator, 

Senator Ervin. As I interpret your answer, it comes to this: Your 
organization demands that the State use its governmental powers to 
compel the integration of all schools in areas ‘where both races reside, 
That is what it amounts to, isn’t it ? 

Mr. Wiikrns. I don't think so. 

Senator Ervin. According to Judge Parker’s opinion, the decision 
in the Brown case is to the effect that a State cannot exclude a colored 
child from a particular school on acount of its race. 

You say that you think that there are some colored parents in every 
school district who demand that their children attend the schools that 
have formerly been allocated to children of the white race only. If 
you think that the condition exists in every public school district jn 
the country where people of both races reside, does it not mean that 
you think that therefore there should be integration in all such 
districts ? 

Mr. Wivxins. Well, now, the Senator is a lawyer and a very dis. 
tinguished judge and the Senator knows very well that this decision 
is based on the protection of individual liberties and that these liber. 
ties belong to the individual. They do not belong to groups and that 
wherever there is one person who insists upon his rights under the 
Constitution, he has a right to demand the protection of those rights, 
and so forth. 

The Senator I am sure recalls the NRA and the whole economic 
legislation introduced by the New Deal under the NRA, and the 
Senator must recall the chicken dealer in New Jersey who challenged 
the NRA because he assumed and proved that it had hurt his in. 
dividual rights. 

One man out of the whole United States overthrew the Roosevelt 
New Deal program because he went to court and stood upon his 
individual rights and certainly, any Negro parent in any school dis- 
trict in the United States regardless of the wishes or the beliefs of any 
other Negro parent or any “white parents or any governmental unit, 
would have the right to go to court to seek the constitutional indi- 
vidual liberty for his ¢ hild to attend school without segregation. 

I amsure the Senator will agree with that. 

Senator Ervin. I find some difficulty understanding the position 
of your organization. 

Is it the program of your organization to take active steps to see that 
all the schools are desegregated ? 

Now that is a very simple question and - you will give me an 
answer to it I will go on to something else. I don’t want to split any 
hairs with you. 

Mr. Wivxrns. I don’t want to delay the Senator and I don’t want 
to take up the time of this committee. I assure the Senator that Iam 
not trying to dodge his question and if I seem to be hesitant it is 
because in the course of some of his questions, the Senator has used 
phrases to which I cannot subscribe and interpreted them on this 
issue in the way that I cannot accept. 

I continue to be puzzled by the use of the Senator’s term “all 
schools.” I am a little disturbed by the Senator’ s use of the term 
“mingling of the races” in the schools. 
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I see nothing in the Supreme Court decision about mingling of the 
races. This we regard as an interpretation that has been fostered 
upon the decision by certain opponents of it. 

Senator Erviy. You agree with me that if you have a school at- 
tended by white and colored children that the races are going to come 
jin contact with each other in the school, don’t you? 

Mr. Wixkins. Yes. 

Senator Ervin. I would like to make it clear that I do not use the 
word “mingling” in any individous sense. I use it merely to mean 
association. I] think that children attending the same school neces- 
sarily associate with each other. I think, moreover, th: at a public 
school has a twofold character. While a public school is designed 
primarily to be an educational institution, it is also a social institu- 
tion. Do you disagree with me on either of those points? 

Mr. WILKINS It certainly is an educational institution, and within 
certain limit: tions it could be said to be a social institution in the 
same sense that other citizenship activities are social. But, I hasten 
to add, Senator, not social in the sense that one entertains a person 
in one’s home and this is the interpretation which I am sure the Sen- 
ator would not put on it just as he would not put the interpretation 
of mingling of the races as being any more than just physical pres- 
ence of two of them in a building. 

But, other persons opposed to desegregation have put interpretation 
on the phrase mingling of the races and social institutions which nar- 
rows them considerably and it seems to me that under our system 
of government, under our democratic society we have no right, unless 
we have an ulterior motive, to narrow the interpretation of legitimate 
phrases suc ‘h as “social institution.” 

Senator Ervin. Well, let’s come back to my question which is this: 
Is it the ultimate objective of the NAACP to compel the association 
of the races by the use of legal processes, regardless of the wishes of 
the people in the community / 

Mr. Wintkins. Well, now, Senator our purpose is to see that the con- 
stitutional guarantees are enjoyed by all citizens without any restric- 
tions on the basis of race. 

Now, let us recognize that in certain areas of the country, certain 
regional interpretations of constitutional rights have emerged. We 
don’t recognize those regional interpretations. 

We believe that the Constitution says that you have to guarantee 
a citizen this, that, and the other; that all citizens ought to be guar- 
anteed that without any hemming and hawing, without any restric- 
tions or without any re f@ional inter a ations. 

Now, the purely social choices that a man may make in his private 
associations are his own. But we do not believe that he has the right 
to translate his personal beliefs and prejudices or preferences, if you 
will, into the public law to apply to other people. We don’t regard 
this as a social matter, the getting of an education in America is not 
asocial matter. It is becoming an urgent necessity and it becomes 
more urgent every day, as I am sure the Senator realizes. 

We have 2,500,000 Negro children still in segregated schools. We 
believe we have hundreds of thousands of them who would be great 
and valuable citizens in this country if they could get the kind of 
education to which they are entitled. 
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We don’t believe that anything ought to be done to restrict their 
opportunity, Senator. 

Senator Ervin. What I am trying to get at is whether your organ- 
ization favors compulsory integration. ; 

Mr. Witxk1ns. Compulsory ? 

Senator Ervin. Yes. 

Mr. Witxrns. Well, Senator, all we favor is the enforcement of the 
Constitution and the laws of the States and the Court decisions, and 
if this is compulsory, it is compulsory. For example, to obey the 
regulations of the Interstate Commerce Commission, some corpora- 
tion might be called before them on an action. What do we mean 
by compulsion? You have to.have compulsion in a society of law. 

Senator Ervin. Is it the objective of your organization to compel 
integration? I am trying to find out something concerning its ob- 
jectives because I don’t belong to it. 

Mr. Wirxrns. Senator, we will be glad to have you as a member at 
any time. 

Senator Ervin. I think maybe that I have had more intimate con- 
tact with members of your race than a lot of the members that you 
have now. I lived on a lot next to some of them for 30 years. I don’t 
know of any of your vice presidents of the Caucasian race that have 
done that. 

Mr. Wirxins. That is fine, Senator, and we know of your attitude 
on this question and we realize certain of your beliefs and we recog- 
nize, let me say in all frankness, that while you may disagree on this 
particular problem on ways in which it should be carried out, that you 
have a reasonable attitude toward this whole thing. 

But, the attempt to fasten upon our organization or upon any colored 
person who wants his constitutional rights, the stigma of seeking com- 
pulsory association with other Americans is one to which we have to 
object. When a man wants to ride on a streetcar any place on the 
streetcar and not on the back end of it, he isn’t trying to force him- 
self on other people. He is trying to get what is his due. That is 
all he is trying to do and this interpretation that because you insist 
upon your citizenship right you are trying to force yourself on other 
people isn’t an interpretation that we can accept. 

Senator Ervin. Well, that is really the result, is it not? 

Mr. Winkins. I beg your pardon. 

Senator Ervin. That is a result of it. In other words, when we 
use the force of Government to compel integration we are doing ex- 
actly the same thing. The result of this is to compel association; 
isn’t it ? 

Mr. Wirxrns. Senator, I am sorry but I think you came in just a 
few minutes after the opening statement in which I was remarking on 
the situation in the State of Missouri in 1954. If the Senator from 
Missouri will permit me, I would like to refer specifically to his State. 

Missouri did not take steps, Senator Ervin, to force integration or 
to use State powers for compulsory integration. 

Missouri followed exactly the Supreme Court decision by saying that 
the law of the land is now no racially segregated school system and our 
school boards are free to go ahead and plan for integrated school 
systems or desegregation of their school systems. 
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The State of Missouri did not say, “You must do this.” The attor- 
ney gener: al did not say, ‘We will sue you if you don’t do it.” 

The Governor did not say, “We will cut off funds if you don’t do it,’ 
as they have done on the other side. They have said, “We will cut 

off your funds if you do do it. 

Missouri did none of these things. Missouri simply said, “This is 
the Constitution and the citizens are called upon to obey the Consti- 
tution in such ways and by such plans as they may devise,” and Mis- 
gourl went peace fully and lawfully about the business of desegrega- 
tion with no tensions, no strife, no disagreements, no fights, no nothing. 

Missouri just obeyed the law. 

Now, as I pointed out, there may be some places in Missouri where 
there are still all-Negro schools, and the Negro citizens of those cities 
have not risen up and demanded that white children be placed in 
those schools in order to, as you say, mingle the races. 

They have abided by the Supreme Court decision of peaceful de- 
segregation, with every child free to attend the school of his choice. 

Senator Ervin. Iam tr 7 ing to see if your organization agrees with 
the part of Judge Parker’s opinion which says ‘that people have free- 
dom of choice. 

Mr. Witxkrns. Senator, my best answer to that is that if the State 
of North Carolina, your own State, a pioneer State in good education, 
if I may say so, if they would now do what Judge Parker s says, and 
that is, namely , not deny to any child the right to attend the school of 
his choice maintained by that school district, if North Carolina will 
remove those restrictions which are now in effect and follow Judge 
Parker's decision, you will shortly come into the status of Missouri. 

You will have a state of peaceful compliance, goodwill between the 
races, and equal opportunity in the schools. Just remove the State 
restrictions; Just do what Judge Parker says. Do not deny parents 
or children the right to attend the school of their choice, and when you 
say a free choice, mean the Negro parents as well as the white parents. 

Most of the people who quote this mean the white parents here— 
white parents should be free to send their children anywhere they 
please, but not the colored parents. 

Senator Hennines, If the Senator will vield for a minute, please ? 

Senator Ervin. Yes. 

Senator Henninos. I don’t know whether I could clarify any of 
this, but I will try. It seems to me that it is relevantly simple—maybe 
Tam oversimplifying Judge Parker’s decision and the Supreme Court 
decision—but what this amounts to is this, and I have made my own 
notes on it: 

People have freedom of choice themselves as individuals, but they 
don’t have the freedom to make the choice for others as to where they 
may go to sc hool—— 

Mr. Wixrins. Mr . Chairman, I agree. 

Senator Henninas. In public-supported schools. 

Now, does that state it? 

Mr. Wirxrns. Mr. Chairman, that is our position. 

Senator Henntnos. Does that state it relatively simply and clearly ? 

Mr. Wiixrns. Yes, sir. 

Senator Henninas. It seems to me that that is about it. 

Mr. Wirxrns. It is, as far as I am concerned. 








286 CIVIL RIGHTS—1959 


Senator Ervin. Well, you recognize the freedom of choice that 
Judge Parker mentioned, as I construe it. I will go to something else, 

Mr. Wirxrns. All we want, Senator, is that the choice shall be freg 
on the part of all persons concerned. 

Senator Ervin. I would like to state that I am very proud of North 
Carolina’s record in education of both races. 

According to the records for 1956-57, we have in North Carolina 
public schools 8,833 colored teachers, 427 colored public school prin- 
cipals, and 54 colored public school supervisors. Thus North Caro- 
lina alone employs about 1,500 more colored supervisors, principals, 
and teachers than are employed in the public schools of Illinois, In- 
diana, Ohio, Pennsylvania, New Jersey, New York, Connecticut, 
Rhode Island, Massachusetts, New Hampshire, Vermont, and Maine 
combined. 

Mr. Witkins. Senator, what is your point here ? 

Senator Ervin. I am just pointing out that while the colored popu- 
lation of North Carolina is a little over a million, it employs about 
1,500 more Negroes as public school supervisors, principals, and 
teachers than the 12 Northern States I have enumerated, nothwith- 
standing the fact that the colored population of the 12 Northern 
States is 314 times that of North Carolina. 

I would like to read a statement from the civil rights cases, which 
were handed down in 1883 and are reported in the U.S. Supreme 
Court Reports, volume 109, at page 3. I particularly want to read 
a statement appearing on page 25. 

This is the statement from the majority opinion: 

When a man has emerged from slavery, and by the aid of beneficent legis- 
lation has shaken off the inseparable concomitants of that state, there must 
be some stage in the progress of his elevation when he takes the rank of a mere 
citiven, and ceases to be the special favorite by the laws, and when his rights 
as a citizen or a man are to be protected in the ordinary modes by which other 
men’s rights are protected. 

That statement was made in 1883. It is now 76 years later, if my 
arithmetic is correct. And yet your organization shows by its advo- 
cacy of these bills that it still wants members of the Negro race to 
have rights superior to those of other Americans. 

In other words, your organization demands through its advocacy 
of these bills that members of your race be made the special favorites 
of the laws and that they be exempted from seeking protection of 
their rights as citizens or men by the ordinary modes by which other 
men’s rights are protected, but that they be given rights which are 
superior to those ever sought by or granted to any other groups in 
America. 

Mr. Wixxrns. Is that in the decision or are you asking me a ques- 
tion ? 

Senator Ervin. No; Iam making that statement. 

Mr. Witxrns. Oh, that is your statement. 

Senator Ervin. Yes. 

Mr. Wirxrns. I see. That statement is based upon the assumption 
that Negro Americans since 1883 have enjoyed their full citizenship 
rights and thus need no special protection. 

Would the Senator maintain that ? 

Senator Ervin. I would maintain that members of the colored race 
stand equal before the law in every place throughout America. 
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Mr. Witxins. Oh, Senator, now, let’s not go over the whole history 
again. Let’s just go back to December 8, 1958 , in which the Civil 
Rights Commission held a hearing in Montgomer y; Ala., on the denial 
of the right to vote to Negro citizens. 

Let me recall for the Senator, just from memory, that out of ap- 

roximately—and I think I am correct—approximately 500,000 to 
600,000 eligible Negros voters in the State of Alabama, only some 
55,000 of them have been permitted to register and vote. And the 
Civil Rights Commission, an agency of “the Federal Government 
created by this Congress, uncov ered | in Montgomery, Ala., in 1958— 
anc holesale denial of the right to vote. 

I ould oihtais that this is evidence that the Negro race, or colored 
race, as you say, has not enjoyed equality before the law. 

Senator Ervin. Negroes have exactly the same laws as other Ameri- 
cans to punish pe ople. who deny them their rights. That is the point 
[am making. 

There are laws upon the statute books providing for the punish- 
ment of any public official who wrongfully denies to any American 
citizen, white or colored, the right to register and vote. What you are 

advocating in these present bills is that Negroes be given rights su- 
perior to those of other Americans. 

Mr. Witktns. No, sir; we are only asking to catch up to where we 
should have been a long time ago. 

Now, they do have laws, of course, and what they revealed in Mont- 
gomery, Ala., to the whole world via television, radio, and new spapers, 
was that despite these laws, nobody is ever punshed for doing this. 
Everybody laughs about the nonenforcement of it. The judges of 
the law instruct their grand juries in the procedure for dodging Fed- 
eral indictments. They resort to every strategy: that is a matter 
of common knowledge. You know this. 

Senator Ervin. But there are existing laws under which the De- 
artment of Justice can prosecute officials of Alabama or any other 
State who wrongfully deny any American, white or colored, his right 
to register and vote. By its advocacy of these bills your organization 
says It is unwilling to have members of your race “seek the enforce- 
ment of their rights by the same laws by which the rights of other 
Americans are enforced. 

Mr. Wivkrns. Senator, we will take our chances without any civil 
rights law in any area where the Negro citizens are given absolute 
equality in access to the ballot box and we will settle those questions 
on the local level. Now, as long as you have a pioneer movement op- 
erating here where the Negro citizen is denied the right to register 
and vote on the local level and thus correct the evils through the bal- 
lot and where also the representatives in Washington operate to ob- 
struct the Federal Government in guaranteeing the rights under the 
Constitution, sir, you are familiar with the fact that it is the duty 
of the Federal Government, regardless of what happens in Montgom- 
ery or in Waycross or in Dallas or New Orleans, it is the duty of the 
Federal Government to protect the rights of the citizen as a U.S. 
citizen. 

Now, we will take our chances. You just give us the ballot. All 
we are trying to do with these civil rights laws is to get rid of the 
booby traps and the hidden sur prises that you plant—not you, sir, but 
the system has planted down there. 
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If they will do that, then we will agree we are equal before the law 
but, it seems to me it 1s a prima facia case that the Negro is not equal 
before the law at this time. 

Senator Ervin. The point Iam making is this: 

It has been 76 years since Justice Bradley expressed the opinion in 
the civil rights cases that there should come a time when the members 
of your race should have their rights enforced by the same laws ap. 
plicable to all other men. Your organization is demanding passage 
of laws which will give the Attorney General of the United States the 
power, just by bringing a suit in behalf of members of your race to 
strike down State laws prescribing administrative remedies which 
were enacted by the States in the undoubted exercise of their consti- 
titional power which apply to all other Americans. 

I think that is asking for superior rights. It is asking for rights 
superior to those ever granted to any other American citizens. Your 
organization advocates the Douglas bill and the Javits bill ? 

Mr. Winxrns. Yes. 

Senator Ervin. By so doing, your organization asks that suits to 
enforce the personal constitutional rights of members of your race 
be financed out of the taxpayers’ money. There has never been any 
other group in American history which has had the privilege of hay- 
ing the taxpayers’ money used to bring civil suits to enforce their 
private constitutional rights. I have pointed out two respects in 
which your organization is demanding superior rights. Moreover, 
it is demanding that equity be diverted from its ordinary course in 
order that the Federal courts may exercise jurisdiction over what are 
essentially administrative powers of local governments. 

No other group of Americans in history has received any rights 
such as those. 

Mr. Winktins. Senator, are you asking me a question ? 

Senator Ervin. No; but you can comment on that. 

Senator Carroti. Will the Senator yield ? 

Senator Ervin. Yes. 

Senator CarroiL, We ought to have the record show that in 1957, 
for the first time in 80 years, the Congress of the United States has 
legislated on this matter of the right to vote after full debate on 
the floor of the Senate. For the first time in the history of this Na- 
tion we have conferred upon the Attorney General the right to inter- 
vene concerning the right to vote. 

Tliere is no doubt in anyone’s mind that it had to do with the 
American Negro. 

Do you agree with that? 

Mr. Wivxins. Yes, Senator Carroll. 

Senator Hennines. If the Senator will further yield ? 

Senator Ervin. Yes. 

Senator Hennines. Did I understand the distinguished Senator 
from North Carolina to say that no other race had ever prevailed 
on money derived from the taxpayers to enforce their rights? 

Senator Ervin. I don’t know of any other race. 

Senator Henninos. I think the Caucasian race has often resorted 
to the courts to enforce their rights through the Attorney General. 
For example, take your antitrust actions. 

Senator Ervin. I disagree with the Senator. I am talking about 
the people who demand rights on account of their race. 
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The antitrust laws are not based on any citizen’s race. 

Senator Henninos. I didn’t understand that this was based upon 
race. 

I understood that this was based on the equality of individuals, to 
all peoples everywhere, irrespective of their race. 

I see nothing in the legislation here relating to race alone. 

Senator Ervin. I think if the Senator will read the bills he will 
see that they are concerned with wrongs allegedly done persons on 
account of race, religion, or national origin. 

Senator Henninos. That is not race alone. 

Senator Ervry. I say that other citizens who are denied their con- 
stitutional rights on other grounds have no rights under these bills. 

The Javits bill, S. 456, and the Douglas bill, S. 810, undertake 
to make equitable causes out of what have heretofore been crimes. 
Under their procedures, persons who have heretofore had the con- 
stitutional right of indictment by grand jury and trial by petit jury 
will be denied those rights by circumvention. Those who have here- 
tofore had the constitutional right to confront and cross-examine ad- 
verse Witnesses will ordinarily be denied that right, and all persons 
suffering wrongs for reasons other than race, color, religion, or national 
origin are denied all rights under these bills. 

In short, people who invoke matters of race, or matters of color, 
or matters of religion, or matters of national origin as the basis for 
relief will be granted rights superior to those ever sought or obtained 
by any other American. 

Senator Henntnas. Is the word “condition” there ? 

Senator Ervin. The bills are concerned with persons denied rights 
on the basis of race, color, religion, or national origin. Other Ameri- 
eans can be denied anything on any other basis and will not get any 
benefits under these bills. 

Mr. Witxkrns. Senator, I, of course, am not able to comment with 
any expertness on the latter part. 

I assume that one of the other witnesses, Mr. Rauh, would have 
some comment on the denial of the right of a grand jury and so forth 
and so on. 

Senator Henninoas. Will you yield there? 

Senator Ervin. Yes. 

Senator Hrenninoas. There are many provisions in the Constitu- 
tion which relates to the rights of all citizens. 

I don’t think you have to be a lawyer to recognize that. 

Mr. Winx1ns. Yes; with respect to your contention that the Attor- 
ney General would be empowered to go into a State and to take such 
action as might invalidate the laws enacted by their legislature, that 
isone point I would like to comment briefly on, and the other one is 
about the expenditure of moneys and the race getting preferential 
treatment. 

Senator, there are 986,000 Negro citizens in the State of Mississippi. 
They constitute 46 percent of the population. They have not a single 
representative in the Mississippi Legislature. They have not a single 
representative in the lower or upper house. They have not a single 
appointive office or elective office on any commission, committee or 
anything in the State of Mississippi, despite the fact that they con- 
stitute 46 percent of the population. 
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Do you think that the 986,000 citizens, Negro citizens, believe that 
the acts passed by their Mississippi Legislature are acts passed in the 
spirit of government of the people by the people, and with the cop. 
sent of the people ? 

Forty-six percent of the population of the State of Mississippi hag 
been ignored, and the Government of the United States has the obliga. 
tion I say, sir, to go into the State of Mississippi and to attempt, ingo- 
far as Federal guarantees are concerned and the Federal Constitution 
is concerned, to protect the rights of the 986,000 Negro citizens against 
the depredations of the State of Mississippi because those depredations 
are not against those Negro citizens per se, although we feel it, but 
they are against the constitutional Government of the United States, 

They are against the Federal compact, and the Federal Government 
that does not have the duty to protect this compact has no duty 
whatsoever. 

Senator Ervin. Whatever the duty the Federal Government has, 
it ought to owe the same duty to every citizen regardless of his race, 
color, or anything else. . 

Mr. Wirxins. They do. 

Senator Ervin. But these bills provide that certain citizens of the 
United States shall be picked out for preferential treatment ; that law- 
suits on their behalf shall be financed out of the Federal Treasury: 
that State laws binding on others shall be automatically stricken down 
for their exclusive benefit, and that other Americans shall be deprived 
of their basic rights such as the right of trial by jury to facilitate 
their obtaining legal victories. 

I think that the same laws ought to apply to all people alike. The 
Douglas bill and the Javits bill in particular provide for preferen- 
tial treatment for certain citizens and have no concern whatever for 
other groups of citizens. 

Mr. Wixtns. Senator, I am sorry. I simply cannot accept that 
because if I accepted that we would have to eliminate the 14th, 15th, 
and 13th amendments of the Constitution. Any reasoning which 
arrives at preferential treatment assumes that the citizens, by reason 
of their race, color, or religion, or national origin have no protection 
in the Constitution and they do have such protection now. 

It then becomes the duty of the Federal Government to protect their 
rights as stated in the Constitution just as it would protect, for ex- 
ample, where the Attorney General now is busy with an antitrust 
action against the shirt and blouse manufacturers of New York and 
Pennsylvania. 

Do you not think that we believe that the human rights of citizens 
under the Constitution are as important as the protection of the manu- 
facturer of blouses ? 

Of course, the Government has a variety of duties, to protect a 
variety of rights and we resent the idea that by protecting the human 
rights of citizens the Government is given preferential treatment. 

The Government is giving exactly the same treatment if these laws 
are passed, that is due these citizens. 

This is not preferential treatment. 

Senator Ervin. The Douglas and Javits bills give preferential treat- 
ment to people who are denied rights on account of race, color, religion, 
or national origin. 
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Mr. Witxins. That isthe 14th amendment. 

Senator Ervin. The 14th amendment confers the same rights on 
all persons. Under these bills, selected groups are to be given rights 
far superior to those ever sought or obtained by any other Americans. 

Senator Hennrnos. Will the gentleman yield ? 

Senator Ervin. Yes. 

Senator Hennincs. I think we all recall the Jehovah Witnesses, who 
were asked to salute the flag in the State of California. I think that 
was about 1943. This was a case involving freedom of religion. The 
Supreme Court ultimately held that people of this sect of religion 
should not be compelled to salute the U.S. flag because it was inimical 
to their fundamental religious belief that no flag or symbol existed 
which was over and above that of the cross. 

Mr. Witxrns. I am sure if I were a lawyer I could recall other 
ases. 

Senator Hrnnines. There are very many. 

Mr. Wiikins. Yes, Senator. I don’t want to prolong this, sir, but 
it is just that we cannot believe that this legislation which is designed 
to correct a deficiency in the administration of government can be 
fairly classified as prefere ntial legislation. 

This is the deficiency. If the Senator will turn, in all honesty to 
his own State, as good as it is, he will recognize on sight deficiencies 
in the treatment of citizens in that State by reason of race and color. 

Senator Ervin. The point I am making is that I think the Federal 
Government owes the same obligation to all of its citizens. 

Mr. Witkins. They are all free to call upon it. 

Senator Ervin. These bills pick out three groups of people and, 
despite your statement to the contrary, give preferential treatment 
to these three groups of people. They ‘don’t do nothing whatever for 
other people who are denied the same rights on other rounds. 

Mr. Witkins. Senator, may I ask you a question / 

Senator Ervin. Yes. 

Mr. Wirkins. If a State found that in automobile accidents in 
which drivers were involved who were, say less than 25 years of age 
far outnumbered the accidents of drivers who were 40 years of age 
or more and then enacted legislation providing for the issuance of 
driving licenses or restricting the issuance of driving licenses or 
putting certain penalties on driving licenses or providing for higher 

insurance rates for drivers under 25, would you say that such legis 
lation was preferential legislation seeking to treat one class differ- 
ently from the others ? 

Senator Ervin. No, because such legislation would apply to all 
people under 25 years of age and would not be conditioned on their 
race, color, religion or their national origin. 

Mr. Winkins. That is right. Iam glad to have that answer and all 
Ican say about this legislation is that it is designed to correct a par- 
ticular deficiency in the administraton of democratic government 
which defiiene y operates against race, religion, and national origin. 

All of the citizens are freely protected by all of the provisions of 
the law and the Constitution. 

Senator Ervin. I doubt that very seriously, because some men are 
denied the right to earn a livelihood in the ‘ordinary occupations of 
life by State law unless they belong to a union or pass an examination 
prepared by some board. 
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Mr. Wirxrns. Iam not an authority on unions. 

Senator Ervin. There is nothing in these bills to give any protec- 
tion to those people. 

These bills, especially the Douglas bill and the Javits bill, demand 
that certain groups of Americans be picked out from the ereat mass 
of Americans and be given rights superior to those ever sought by or 
granted to any other Americans in history. I think that is a poor 
way to legislate, because I think all Americans ought to have the same 
rights under the law. 

That is all. Thank you. 

Senator Henninos. Thank you, Senator. 

If Senator Carroll will bear with me, I have one question and then 
T will be glad to have the Senator ask any he desires. 

Mr. Wilkins well members, the train of decisions began with the 
Gaines case which denounced the so-called separate but equal doc- 
trine, and declared that State supported universities must be open to 
all. That was not due to special privileges. It seems to me it simply 
recognized already existing rights. 

However, this again is a matter of interpretation. As much as I 
may disagree with the Senator, I don’t want to get into an argument 
about it. 

Senator Ervin. I don’t want to disagree with you, either, but the 
Gaines case recognized the validity of the separate but equal doctrine. 

Senator Hennrnas. But be that as it may, there was established in 
the State a law school especially for Negroes, and the Supreme Court 
declared that Gaines had a right to present himself, as I recall, for 
enrollment at the State university. 

I would like to ask you this question, Mr. Wilkins, to get away from 
some of the discusson we have had heretofore which I think has been 
rather abundantly gone into: what is your opinion of the adminis- 
tration’s position as enunciated by the Attorney General with rela- 
tion to the Douglas bill, of which I am a cosponsor ? 

Mr. Wirxrns. Well, Senator Hennings, as I think I tried to in- 
dicate in my st itement, we disagree with the Attorney General’s posi- 
tion that no further legislation is needed, or at least the Douglas leg- 

islation is not needed ; that part 3 language is not needed, because this 
would—this comes at a time when I g¢ gather from his statement he im- 
plies that conditions are improving, -and they wouldn’t want to ag- 
eravate the situation. I believe that is the word he used. 

Senator Hennrnes. For how long do you think the Attorney Gen- 

ral thinks the condition is improving? 

Mr. Witxrns. Well, Mr. Chairman, I can’t understand how the 
Attorney General, in possesson of all the information he has, could 
come to the conclusion that conditions have improved at all, even 
slightly. The Virginia—I think Virginia encouraged him. I think 
he said the Virginia situation indicated that, but the Vir ginia situation 
was a culmination of some 2 years or 3 years of litigation, and it cul- 
minated only because it went to the courts of last resort both in the 
State and in the Federal Government, and how the Attorney General 
could conclude this as improvement in a situation I am unable to 
understand. 

Senator Henntnes. When I say the administration, Mr. Wilkins, I, 
of course, include the chief legal officer and adviser to the President of 
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the United States upon these matters: the Attorney General of the 
United States. 

I will again ask you, in pursuance of that same thought, how rapidly 
do you under stand that the Attorney General and the administration 
believe conditions are going to continue to improve without any fur- 
ther legislation? Bear in mind that there has been established a Civil 
Rights Commission ; ; bear in mind that there has also been established 
an additional Assistant Attorney General in the Department of Jus- 
tice, presumably to have jurisdiction, control, and responsibility over 
matters relating to civil rights. What do you think the progress has 
been ? 

Mr. Witxins. Mr. Chairman, there has been, I would say in all 
fairness, a stirring on the part of the administration, but no discernible 
progress. Pa 

Senator HenninGs. You mean “They mean well, feebly” ? 

Mr. Witkins. Well, sir, I wouldn’t use that—— 

Senator Hennines. To use T.S. Eliot’s expression. 

Mr. Wivkins. I wouldn’t say that, precisely. I think—— 

Senator Henninos. Well, I don’t mean to be invidious or mean, but 
what I am trying to get at is: What do you think of the administra- 
tion’s present position ¢ 

How do you, as one who has followed this matter very carefully, 
Mr. Wilkins—— 

Mr. Witkrins. Mr. Chairman, our espousal of the Douglas bill and 
our unqualified belief that the Federal Government must take more 
vigorous action in this field seems to me to be a pertinent comment 
on what we feel about the administration’s position. 

The administration has been timorous in this field, except in one 
or two instances. Those instances have been those in which they have 
been forced to take action. 

Senator Hennincos. Would it be a fair statement, then—excuse me, 
I didn’t mean to interrupt. 

Mr. Witktns. Quite all right; I was finished. 

Senator Hennines. Would it bea fair statement, then, for us to say 
that it is your belief that because of the timidity of the administra- 
tion, and because of what you describe as a stirring, but very little 
action, if any, that you believe legislation such as the bill introduced 
by Senator Douglas is necessary ? 

Mr. Wirxrns. I think the bill introduced by Senator Douglas is 
very necessary, sir. 

Now the administration’s package of bills, Senator Hennings, indi- 
cates that the administration is aware that legislation, some legisla- 
tion, is necessary. By this the administration admits that progress is 
not what it should be. But our view of the 

Senator Hennrnes. What has the Attorney General’s Office or the 
Department of Justice done through the agency of the additional 
Assistant Attorne *y General which was prov ided by the Civil Rights 
Act of 1957 

I recall at the time Mr. Brownell appeared before this same sub- 
committee that I had some discussion with Mr. Brownell, because 
Mr. Brownell objected to having a so-called Civil Rights Division 
created; Mr. Brownell’s advocacy was for an additional Assistant 
Attorney General without any descriptive language as to what his 
duties were to be, as I a it. 

40361—59 
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Mr. Wiixins. Yes. 

Senator Hennines. Wasn’t that the bill ? 

Mr. Wivxrns. Yes. I recall that. I recall that discussion between 
you and Mr. Brownell. 

Senator Hennings. You were there at the time? 

Mr. Witxrns. Yes. 

Senator Hennrines. And I took somewhat sharp issue with that, be. 
cause I felt an Assistant Attorney General with definite responsi 
bility in the field of civil rights should be chargeable; we should haye 
an individual and his division to look to and to call to ac count for 
what you have, I think, described as “merely stirring without action,” 

Do you recall that discussion, Mr. Wilkins ? 

Mr. Witxrns. I recall it, sir. 

Senator Henninos. Well, now, what has the Attorney General done 
that you think has been of substantial benefit to the furtherance of the 
legislation enacted by the 85th Congress? 

Mr. Winkins. The Attorney General has made some moves in the 
State of Alabama, in Macon County, for ex: unple, and elsewhere, in 
attempting to follow up on the denial of the right to vote. They are 
in the process now of inspecting the books, and they have got out an 
injunction to prevent local judges and other officials from sequestering 
the books and so forth. 

Senator Henninos. Do you recall the date of the passage of the last 
civil rights legislation ? 

Mr. Winxrns. I do, indeed. It was late August 1957. I am not 
likely to forget it. 

hes ator Hennincs. We are now approaching, if not at, the month 

"August of 1959. Now you have suggested one thing the Attorney 
Ca ‘al has begun to do, and that is to examine books in Macon 
County in Alabama. 

Since you are abreast of these matters and follow them very closely, 
what else has the administration done in furtherance of implementa- 
tion and carrying out of the will of Congress as expressed in the 85th 
Congress / 

Mr. Wiikrns. Senator, under the Civil Rights Act of 1957, the 
Civil Rights Commission, of course, has held a number of hearings. 
One that I recall—— 

Senator Henninos. First, let us confine ourselves to the Attorney 
General for a minute. 

Mr. Wirxrns. Well, the Attorney General is proceeding on voting 
eases. If I am not in error, in Georgia 

Senator Ervin. I beg your pardon. I started to say in the case 
of 








Mr. Wirxins. In Terrell County, Ga. 

Senator Hennines. That istwocases. Any more? 

Mr. Wirxrys. And I believe, if I am not mistaken, in Louisiana. 

Senator Henntinos. Are there any othercases? Just two? 

Mr. Wiixrns. Mr. Mitchell, who is our representative here in Wash- 
ington and more familiar with what goes on, advises me that only in 
Alabama and in Terrell C ounty, Ga., have they actually begun work, 
not in Louisiana, as I stated. 

Senator Hennrnos. And during the period from August 1957 to 
mid-April in 1959, as far as you know there have been two cases— 
there has been the commencement of two actions in two counties in the 
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United States by the Attorney General or assistants in his Depart- 
ment ¢ 

Mr. WiLkiNs. Senator Hennings, I would—— 

Senator Henninos. I don’t want to be unfair. 

Mr. Wi1x1ns. In order to be fair, I would have to point out, as I am 
sure the Senator knows, that part of that delay was due to the fact of 
a delay in confirm: ition as far as the Attorney General’s Office was con- 
cerned, confirmation of the new Assistant “Attorney General to take 
charge of civil rights. 

As far as the Civil Rights Commission was concerned, part of the 
delay was due to delay in confirmation of the Civil Rights Commission 
and of its Director, which amounted to some 8 or 9 on if I recall. 

Senator Henntnes. Now we will get down to the Civil Rights Com- 
mission in just a minute. 

Senator Ervin. If I could interrupt the Senator at this point, I 
would say that the Department of Justice issued a statement some 
time ago to the effect that the Department regretted it had not received 
more compl: unts of denial of voting rights. I thought it very strange 
for the Department to express regret because it didn’t have more 
people to prosecute. 

Thank you. 

Senator HeNNINGs. I guess we might give a little pause to why he 
hadn’t readily received more complaints. That seems to be ample 
indication there must have been a great many things wrong, but be 
that as it may—now, about the Civil Rights Commission, let us get to 
that. 

What to your knowledge, Mr. Wilkins, has the so-called Civil Rights 
Commission appointed by the President of the United States done ? 

Mr. Wixkins. As the Senator knows, it is empowered primarily to 
put emphasis on investigating the denial of the right to vote, and they 
did hold a rather spectacular hearing in Montgomery last December 
which brought out the denial of the right to vote in certain areas of 
Alabama, not ably Macon County in which the famed Tuskegee Insti- 
tute is located. The Commission has also held a hearing on housing in 
the city of New York, discrimination in housing, and it has held a 
conference on public education, desegregation and integration prob- 
lems in Nashville, Tenn. 

The Commission was, as I have indicated, some 8 or 9 months late in 
getting started with its work. You may recall that the Chairman 
appointed by the President resigned just before the Commission was to 
vet started and a new Chairman had to be appointed. I am just indi- 

cating the 

Senator Hr nnincs. The man didn’t really seem to want the job or 
for other reasons couldn't hold the job, and then he resigned and—— 

Mr. Winkins. Senator, I have no knowledge of his 

Senator Henntnas. I haven’teither. Iam just surmising. 

Well, we have two other witnesses this morning and we could cer- 
tainly pursue this. I don’t want to deny the : able Senator from Colo- 
rado his opportunity to inquire for that purpose, § Senator. 

Mr. Mrrcnene. Mr. Chairman, I am Clarence Mitchell. I am 
identifying myself for the record and I don’t want to interrupt on the 
testimony except to say that the Department of Justice’s failure to act 
on voting cases has not been due to the lack of complaints. It has been 
due to an administrative decision, which administrative decision was 
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that they didn’t want to go into court unless they were sure they could 
win. 

Now, this is something that might be defended on a legal basis, but 
it is cruel betrayal of the people, it seems to me, to try to pretend that 
they haven’t acted because they haven’t received complaints. I know 
they have had complaints because I have submitted them myself, 

Senator Henninos. Mr. Mitchell, I don’t know of any practicing 
lawyer—and I have been practicing law for 33 years—I don’t know 
of any lawyer who can ever assure a client before he goes into court 
that he is going to win. I don’t know any lawyer who would make 
the barefaced statement. Cases are won and cases are lost. Attempts 
are made to win cases. Sometimes those attempts fail. Sometimes 
they are successful. My only comment would be that that reason for 
not acting is nonsense. 

Mr. Mircue.t. I certainly agree with that, and the only reason I 
mentioned 

Senator Hennings. People have lost tax cases. 

Mr. Mircneti. The only reason I mentioned it is because the At- 
torney General mentioned that in public. 

Senator Hennrnes. Criminal cases have been lost after indictments, 
The Attorney General’s position is a rather novel policy of a public 
agency or office or department of the Government, it seems to me. 

Mr. Starman. I would like to ask Mr. Wilkins: You don’t know 
that they waited to file complaints until the Assistant Attorney Gen- 
eral was finally confirmed by the Senate? People weren’t just waiting 
until that action had been taken, were they ? 

Mr. Wixxr1ns. Oh no. Complaints have been filed. I am not famil- 
iar with the workings of the Department of Justice, but I go along 
with the chairman’s general proposition that they haven’t exactly been 
galloping up the road to the conflict, let us say. 

Senator Carroty. Mr. Chairman, I will put a few quick questions 
and if I put these to you quickly, it is not that I am showing any hos- 
tility but the time is running out and we want to get on with this. 

I think, Mr. Chairman, first of all we ought to clarify the record. 
It is my understanding that the Attorney General’s enforcement duties 
do not depend upon the findings of the Civil Rights Commission. 

Senator Henninos. Of course not. 

Senator Carrott. Are you familiar with that ? 

Mr. Witxrns. Senator, you are absolutely right. In fact, the Civil 
Rights Commission in its inception in testimony before this commit- 
tee or Subcommittee of the Judiciary dissociated itself from the De- 
partment of Justice. 

Senator Carrotu. And it is my impression that the Attorney Gen- 
eral testified before this committee recently that they were not de- 
pendent on the Civil Rights Commission. He said that they did not 
use the subpena power of the Civil Rights Commission to bolster their 
eases. And it is also my information that in the case in Alabama, 
where the Civil Rights Commission held its hearing, the Attorney 
General was not called into the case until after the witness subpenaed 
by the Commission refused to respond to the subpena. Is that your 
understanding? 

Mr. Witxrns. That is my understanding. 

Senator Carron. Are you familiar with that case ? 

Mr. Witxins. That is my understanding, sir. 
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Senator CarroLtut. You say the Attorney General has been “timor- 
ous.” Do you mean pusillanimous in this handling of this matter? 

Mr. WILkKINs. Senator Carroll, I will have to stick by the word 
“timorous,” sir. j 

Senator Carrot. You also mentioned the Schecter case, and NRA. 
Do you think they have chickened out on the enforcement of this act? 

Isthat it ? [ Laughter | 

Mr. Witxins. I —— the Senator is thinking of an approach that 
hasn’t occurred to me. I doubt whether I could - go along with him on 

that exact characterization. 

Senator Carrouu. | think the record ought to be very clear on this 
point, Mr. Chairman, because I don't think that we ought to pass the 
statement of Mr. Wilkins without further explanation. When we re- 
fer to legislation dealing with race, religion, and national origin, do 
we not apply the phrase to all people of all races and all religions, of 
whatever national origin ? 

For example, in my own State of Colorado we have 100,000 to 125,- 
000, maybe 150,000 people of Spanish ancestry. This law would pro- 
tect them, too, would it not ? 

Mr. Wixxrns. It certainly would. 

Senator Carrotit. And what about the 50th State we have just 
brought into the country? We have people of Japanese ancestry, sec- 
ond and third generation. We have people of Chinese ancestry, sec- 
ond generation, first, second, and third, and Filipinos. This law ap- 
plies across the board to all of them, does it not ? 

Mr. Witkins. It does, Senator, and would the Senator permit me 
to add that we don’t have to go as far as the 50th State or the 49th 
State. I recall very clearly speaking at a Rotary Club luncheon in 
up-State New York, a small town, on the so-called Negro problem. 

When I was finished, a man came up to me and he said, “Do you 
know, Mr. Wilkins, the only thing I would do with your talk is to 
strike out the word ‘Negro’ and put in ‘Italian’ because in our com- 
munity we discriminate against Italians.” 

The late Mayor Curley of Boston once said to me, in Boston, “I 
belong to the NAACP because I understand what it means, because 
we Irish had to go through the same period of discrimination in 
Boston.” 

This law is designed, sir, to apply to all Americans, and not to any 
specific class or group, but to protect all of them regardless of their 

racial or religious origin. 

Senator Carrotu. And if a situation arose in Mississippi, for ex- 
ample, where there might be a Prats onder ance of Negro people, a white 
man deprived of his rights could also use this law, could he not ? 

Mr. Witktins. He could. 

Senator Carrot. Would you not agree with that ? 

Mr. Wiixtns. He could indeed, and in the State of Mississippi, sir, 
a Catholic citizen of Mississippi told me that the Catholic C hurch 
suffers discrimination in Mississippi, and when I got off the plane in 
Portland, Oreg., to speak at a Lincoln Day program, the taxi driver 
from the airport said to me, “I guess you are a colored man. Have 
you come up to spe ak on this emancipation proclamation ?” 

Isaid, “Yes.” 
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He said, “Well, I hope you will say something about the Catholics, 
because I am a Catholic and we are discriminated against. We can’t, 
buy a beach house down here on the beach, and,” he said, “it isn’t 
only the colored that are discriminated against.” 

This law will protect him, too. 

Senator Carrot. Let me give you an example. I don’t know the 
full application of this law, but we know in many communities of 
America that certain people belong to minority groups, as they are 
called. This is true in my own State, although, I am happy to say, 
to a very minor degree. But we who have been in politics for a long 
time know about these things. We know about discrimination against 
minority groups. We know of people who have been mistreated be- 
cause of their religions. The chairman mentioned Jehovah’s Wit- 
nesses. It was not very many years ago that they were driven out of 
a neighboring State—burned, beaten, driven out. 

I remember in my own State 30 years ago the Ku Klux Klan took 
over. So we are all protected by this bill. All of us have a race, 
some religion and some national origin. It applies to the citizens of 
the United States. 

The reason you sponsor this bill, I assume, is because you are talk- 
ing about the rights of American citizens and you are asking for 
equal protection under the laws and due process of law. Is that 
not 

Mr. Wirxins. That is precisely our position, Senator. 

Senator Carrot. You can follow my point even about religion, 
T think the Supreme Court of the United States has ruled that an 
atheist has a type of religion and he is entitled to protection. I 
assume that all of us have some national origin. We all come from 
someplace, somewhere, although I have at times suspected that some 
of my opponents who have given me trouble through the years 


were dropped on a fence post by a crow and hatched by the sun. 
[ Laughter. | 

Senator Henninos. If the Senator will yield, we all know that Mr. 
Lincoln had a favorite humorist and rejoiced in his works printed 
in the Toledo Blade. His name was Petroleum Vesuvius Nasby. His 
writings amused Mr. Lincoln. 

Later he went on a lecture tour with Mark Twain and several others 
around the country. Mr. Petroleum Vesuvius Nasby always opened 
his lecture very solemnly by saying, “We are all descended from 
grandfathers.” And then he went on to read his manuscript. 

I think we can agree to that, can’t we? 

Senator Carrot. I will accept that, Mr. Chairman. 

Now, Mr. Wilkins, I come to one very important point here in your 
statement: You say it would be better to have no bill at all than 
to have the Johnson bill. Now, you are speaking before a subcom- 
mittee. The subcommittee is going to vote on this thing. We know 
that you people have studied this. You know the composition of 
these committees. Let us assume the Douglas bill isn’t voted out. 
Let us assume the administration bills are not voted out. Then we 
nave only the Johnson bill. 

Rather than to report no bill at all, it seems to me we ought to have 
something come out of this Senate subcommittee and out of the 
Senate Judiciary Committee. Then at least we would have a skeleton, 
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and we could try to put meat on its bones as it appears on the floor 
of the U.S. Senate. 

Senator Henninos. We try to do what we can in the committee, 
one Way or another. 

Senator CarroLi. Of course. But we assume you would rather 
have some bill come out of the committee rather than none—would 
younot / That isthe purpose of my question. 

"Mr. WiLkiNns. Senator Carroll, we considered very carefully this 
statement before putting it in the pronouncement to the committee. 

The principal feature of the Johnson bill, as you know, is the con- 
ciliation feature. Now, it contains also a provision for the extension 
of the Civil Rights Commission. But the conciliation feature is the 
principal feature, just as part 3 was the heart of the 1957 bill. 

We could not, under any circumstances, go even so far as accept- 
ing as a vehicle or skeleton a bill which contains provisions for con- 
ciation on civil rights. 

Now, the Johnson bill is designed to appeal to people who feel that 
you ought not to fight, but you ought to talk this matter over. We 
do not believe you can conciliate a man’s constitutional rights. 

Senator Carro.u. | appreciate that, but may I— 

Mr. Wiikins. This is the reason for the statement. 

Senator CarroLi. I suggest to you that I am not in agreement with 
you. for this reason. You know the histor y of the fight on these things. 
For 25 years or more you never have been able to get a bill through 
the Senate Judiciary Committee. You had to bypass it to get the 
voting rights bill in 1957. You had to bypass the Senate Judici ary 
Committee to get any bill on the floor. 

Sometimes you don’t get all you want, but if you don’t get any bill, 
if you have nothing, if you don’t come out with some sort of a bill 
from the Senate Judiciary, you have nothing upon which to act. 
Therefore, you have nothing upon which to make a record so the 
people will know. 

Mr. Witkins. Senator, we fully appreciate that, and we appreciate 
also the technical and parliamentary situation, as well as the ana 
ofa good many friends of this legislation. But subject to modifica 
tio, which I can’t imagine, I would say that we would regard it as 
ing less than serviceable if any draft should emer ge, the main feature 
of which should be the conciliation provision. 

Senator Hennines. Now, may I question the witness at this point, 
Senator Carroll ? 

Do you, Mr. Wilkins, by that statement, mean that you would ob- 
ject to any provision relating to conciliation as it is defined in the 
billintroduced by Senator Johnson ? 

As you know, the conciliation portion of that bill does not relate 
mly to school problems. 

Mr. Winktns. Mr. Chairman, on the contrary, it doesn’t relate to 
«hools at. all. 

Senator Henninos. Not at all? 

Mr. Witxins. It doesn’t mention schools, not at all. 

Senator Henninos. Not at all? It talks about disagreements, 
loesn’t it? Disagreements in communities disruptive of peaceful re- 
litions among the citizens of such communities. 

Mr. Witkins. That is right. The language 
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Senator Hennines. That could, of course, be applied to any num. 
ber of situations and circumstances irrespective of the question of 
schools and racis racial tensions, racial problems, 

Mr. Witxrins. But with the chairman’s permission I would like to 
call attention to lines 22 through 25 on page 2, and over on to—— 
Senator HENNINGs (reading) : 





It shall be the duty of the Service, subject to the provisions of this title, to 
provide conciliation assistance in communities where (1) disagreements or diff. 
culties regarding the laws or Constitution of the United States, or (2) disagree 
ments or difficulties which affect or may affect interstate commerce 
well, that applies to labor disputes, among others, doesn’t it ?— 
are disrupting, or are threatening to disrupt, peaceful relations among citizens 
of such communities. 

Mr. Wivxins. The phrase which we regard with a very jaundiced 
eve is (1)— 
disagreements or difficulties regarding the laws or Censtitution of the United 
States. 

There is only one agency which determines the laws or the Consti- 
tution of the United States and that agency is the courts. 

Senator Henninos. The judiciary. 

Mr. Witxrns. Of course. We maintain that a Conciliation Com- 
mission has no function in this area, and that to attempt to substitute 
it for the courts is holding out an illusion to the people. 

Senator Henninos. Are you saying in effect, Mr. Wilkins, if I may 
be allowed—— 

Senator Carro.tu. Surely. 

Senator Henninos. Allowed to interrupt Senator Carroll, would 
you say in effect that your interpretation of this would be that there 
will be an effort to conciliate as between those who may be in violation 
of the Constitution of the United States before it is determined wheth- 
er the Constitution of the United States should be obeyed ? 

Mr. Witxrys. There could be that, sir, and there could be this other 
eventuality, that the climate of “voluntary segregation,” which is 
stressed so much, might very well come under this Conciliation Com- 
mission to prevent an apparent—and I say “apparent” advisedly— 
agreement in the community over the enjoyment of constitutional 
rights or over the interpretation of what the Supreme Court said. 
This is the real danger in this provision, it seems to me. It mentions 
nothing about school desegregation. It says nothing about upholding 
the law of the land. It says it will attempt to deal with disagreements 
as to the laws or the Federal Constitution. What are we going to 
do with the Federal courts? 

Senator Ervin. It says just about what the New Testament says. 
The Lord advises us to agree with our adversary quickly lest he haul 
us before the judge. 

Mr. Mireneci. Mr. Chairman, just in response to— 

Senator Hennrnes. Now, I would presume from the language in 
this that those who are in opposition to the law, let us say those violat- 
ing the criminal statutes, would also be subjected to the benefits of a 
conciliation service ? 

Mr. Wirkins. Well, Mr. Chairman, this is a prospect that I hadn‘t 
explored, but it would seem reasonable—this language is very broad 
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and vague, and it is umbrella language. “Disagreements or difficulties 
which affect or may affect interstate commerce.” This is a phrase 
which was included in the Virginia statutes outlawed by the three- 
judge Federal court as being inapplicable: “are disrupting, or are 
threatening to disrupt.” 

This is language in legislation which draws fire from a good many 
areas: “or are threatening to disrupt.” Who determines what is 
threatening to disrupt and on what basis, and 

Senator Henninos. The only basis I know is the clear and present 
danger doctrine. 

Mr. Witkins. Exactly. 

Senator Henninos. Isn’t that right ? 

Mr. Wiikins. Mr. Chairman, we regard this language as unac- 
ceptable, and I would hope, sir, Senator Carroll and others, that it 
would not come down to a choice between this and nothing. This 
is very dangerous. I can’t say too strongly that we are most ap- 
rehensive over the mischief that this provision would do, and we be- 
Kove that that mischief is sufficient to justify our assertion that we 
would rather have no bill than to have that. 

Senator Carrot. No bill emerging from the committee even ? 

Mr. Witkins. Well, we would hope that the committee would bring 
forth a bill, not this or not containing this language. 

Senator Hennines. Let us say the committee does the best it can? 

Mr. Witxins. I know that. 

Senator Hennrnes. Let us just presume. I don’t say that commit- 
tee always does, but I mean to say this. I mean to say hypothetically 
that the committee does the best it can and emerges with this. There- 
after this may be subject to amendment on the floor of the Senate. 

Mr. Witkins. Yes, Senator. Of course it would be subject to 
amendment. 

Senator Henninos. And the vote of the full Senate. 

Mr. Witkrins. Yes. 

Senator Henninas. I am not saying that this is going to be the best 
that this subcommittee can do or the best it is going to do or what 
itis going to do or what the committee may do. 

That is all in the realm of—certainly at the knees of—the gods. 
We don’t know that, but sometimes, as I am sure Mr. Wilkins and the 
others here well understand, Mr. Rauh and Mr. Mitchell and the others 
who are here in the interest of the so-called Douglas bill, you well 
understand if you get a bill out of the committee in some form, it may 
not be just what everybody wants. I am not saying—again I repeat 
Iam not saying that I am advocating this, but if you get it on the 
floor, being practical, if you get it on the floor where it is subjected to 
the vote following the debate and discussion and a series of amend- 
ments by all Senators who desire to offer amendments, the legislation 
asultimately voted upon may be quite different from what the legisla- 
tion is coming out of the commitee. I don’t have to tell you that, Mr. 
Wilkins. 

Mr. Mrrcnett. Mr. Chairman, I really have hoped not to have to 
get into this in deference to all concerned because obviously we would 
be here all day if people 

Senator Hennines. Well, you are here for that purpose, to get into 
this, and that is why we are here. 
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Mr. Mircuety. I have been trying hard to keep my mouth shut al] 
during this hearing, but frankly, we might as well be factual about 
this situation. One of the most able : arguments I heard on the Senate 
floor in 1957 was that which you, after getting out of a sickbed, came 
on the floor of the U.S. Senate and made on behalf of byp: ssing the 
Senate Judiciary C ommittee, because the Senate Judiciary Commit. 
tee had held up a civil rights bill and would not let it come out. 

There is no reason in this world to believe that the situation js 
going to be any different this year unless there are some changes jn 
certain positions on this committee. If those changes do not occur, 
it seems to me the logical thing to happen would be for the committee 
members to make as valiant a fight as they could within committee 
for a decent bill, and failing that, to go to the floor with the great 
eloquence you have, and Senator Car roll has, and the others, to argue 
that the House- passed legislation ought to be considered under om 
ate rule 14 as it was in 1f 957, and not accept this bill, which I am sorry 
to say has been conceived in an attitude of trying to be all things to 
all people, and at this late date in human history just ought not to 
happen. 

Senator Carrott. May I—— 

Senator Henninos. Thank you for your contribution, Mr. Mitchell, 

Senator Carrott. Mr. Chairman, may I finish? I have just one or 
two questions. I want the record to be perfectly clear as to why I 
put these questions, because I am also a sponsor of the Douglas bill, 
I think Mr. Wilkins understands that. I think the statements that 
you have made here this morning on the weakness of the so-called 
Johnson bill, ought to be sent in a “letter to every Member of the Sen- 
ate so they will underst: und the full implication of your interpretation 
of this word “conciliation” and its effect, and the dangers that you 
have pointed out. But again, as a realist, I have 1 ‘aised this question. 

This is why I think the “discussion is good. What we will do in the 
subcommittee and what we will do 7 the full committee, no one 
knows. We will dothe best we can. I don’t know that I quite agree 
with Mr. Mitchell about trying to use rule 14 again, because when we 
used rule 14 in 1957, we could rely on the administration to support 
us. I don’t know where they are today, and I suspect you don't 
either, 

Senator Henninos. Iagree with that. 

Senator Carroii. We will do the best we can. We have got certain 
tools to work with. We will do the best we can and see what comes 
out. 

I think that isallthat [have. Thank you. 

Senator Henntnos. Any further questions now ? 

Senator Ervin. Yes. I have a question. I am glad you brought 
in the Irish and the Italians. You could have brought in many other 
people. You could have brought in the Germans, the Swedes, the 
Norwegians, the Lithuanians, the Hungarians, and others. 

Senator Hennrnes. Agreed. 

Senator Ervry. All of these other people came to America. None 
of them ever asked that they be made special favorites of the laws, 

They were perfectly willing to have their rights protected by the 
laws applicable to all. That fact explains the reason I am agains 
these bills. I don’t think any particular groups ought to be picked 
out and given a preference under the law over all other Americans. 
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These bills would not protect a Catholic unless the Catholic is denied 
his constitutional rights on account of his religion. He could be 
denied his constitutional rights on any other grounds, and these bills 
wouldn’t give him one iota of relief. 

These bills are not concerned about any Americans except those 
denied their constitutional rights on the basis of race, color, religion, 
or national origin. AlIl other Americans can be denied all their con- 
stitutional rights, and they could get no relief whatever under these 
bills. I say any legislation is bad legislation which doesn’t apply to 
all Americans alike under the same circumstances. And this bill 
does not apply to all of them. 

All other Americans may be denied all their constitutional rights 
so far as this bill is concerned on any grounds except race, color, 
religion, or national origin. 

Senator Henninoes. As far as this bill is concerned. 

Senator Ervin. Yes, sir. This leaves all other Americans, like the 
Irish, Italians, the Germans, and all the other groups that came to 
America, in a situation where their rights must be enforced by the 
same process which applies to all other men. It does not make them 
favorites of the law. 

In my judgment, any law that makes any group of citizens favorites 
of the law is bad legislation. 

Thank you. 

Senator Hennines. Of course, we know Fernando was mayor of 
New York in the 1870’s, after the Civil War; and the then-Tammany 
Hall group and others quickly embraced the Irish as soon as they got 
offthe boats. They quickly saw to it that they became voters. Some- 
times, I underst: ind, they voted more than once. That was very 
prominent in the political life of New York. 

Mr. Wiixkins. I would like to say, if all the laws in the States and 
all the practices applied with equality to all citizens at the present 
time, I repeat, especially the laws that give access to the ballot box, we 
will take our chances in the precincts, in the counties, in the villages, 
and in the towns, because we have something to say, then, about the 
election of the judges and clerks and Senators and Congressmen and 
Governors, and give us a chance to do this and we won’t annoy Senator 
Ervin or anybody else with any legislation here in Washington. 

Now, all they have to do is remove the special restrictions and 
we won’t ask for the enactment of what he calls, and I believe er- 
roneously, preferential legislation. 

Senator Carroiy. Just one further question. 

Have you ever, since you have been testifying, given the history, 
the outline of the activity of the NAAC P? This organization is 
almost 50 years old, is it not ? 

Mr. Wiikins. Senator, we are celebrating our golden anniversary 
this year. We were organized in 1909 and we do have some histories. 
It is a little too optimistic to expect the Senator from North Carolina 
to become a member, but I am sure in his search for knowledge he 
would not mind reading some of the history of this organization, and 
we will be happy to send it to him. 

Senator Ervin. I will be glad to have it and will be glad to read it. 
Since I am a Member of the Senate, I do not join any organization 
which is interested in legislation, even organizations that are inter- 
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ested in legislation that I believe ought to be passed. It doesn’t anno 
me for people to come in and urge legislation. It is my function to 
hear them, no matter how much I may disagree with them. 

As a Member of the Senate, I am trying to defeat these bills because 
I am convinced that if they were enacted into law, they would seri. 
ously impair our constitutional and legal systems to the disadvantage 
of all Americans of all generations and races and religions. More. 
over, as a Member of the Senate, I am insisting that we retain for al] 
Americans such basic rights as the right of trial by jury, and that all 
laws shall apply to all Americans alike, and that none of them shall 
be made special favorites of the laws. I think that in so doing, I am 
best serving your race and my race and all Americans of all races, 
religions, and generations. 

Senator Henninos. I am very glad now that we can count on the 
distinguished Senator to help us when further attempts are made to 
assault the jurisdiction and power and dignity of the Supreme Court 
of the United States, and I welcome that statement from lan for that 
reason. 

Senator Ervin. Well, I said nothing about the Supreme Court 
of the United States. 

Senator Henninos. I thought you said judiciary. 

Senator Ervin. I am talking about our Constitution. 

Senator Carroti. Mr. Chairman, I ask unanimous consent to have 
the NAACP history put into the record at this point. Is it 
voluminous ¢ 

Mr. Wirxins. It is not voluminous. We can have a relatively 
short statement. 

Senator Carroiy. I think it ought to appear in the record. 

Senator Ervin. I wouldn't want to object but I would like to know 
how short it is. It might be like the Encyclopaedia Britannica. 

Senator CarroLi. How many pages? 

Mr. Wiuxins. Mr. Chairman, it is relatively brief. I assure you 
it isn’t as long as Judge Parker's opinion, and it isn’*t—— 

Senator Henninos. We didn’t hear all of Judge Parker's opinion 
read here today, did we? 

Mr. Witxrys. I read all of Judge Parker's opinion. Senator Ervin 
was kind enough to read only the pertinent part, that is, the part 
that supported his contention, but this decision itself I read in its 
entirety. 

Senator Ervin. I can assure you if the NAACP history is not over 
50 pages long I won’t object, but if it gets—— 

Senator Henninos. I think we can quickly come to an agreement 
on that: that it be confined to. let us say, a reasonable number of 
pages. Would that suffice? 

Mr. Wirxrns. Yes. That will suffice. 

Senator Hennrnos. Is that agreeable to you, Senator ? 

Senator Ervin. Yes. 

Senator Carroiu. Yes. 

Senator Hennines. Without objection that will be printed as a 
part of the record of these proceedings, that is to say, a brief sum- 
mation, a succinct summarization of the association known as the 
NAACP and its history, its activities, objectives, and such other rele- 
vant information as may be of interest to the subcommittee and to 
the Senate. 
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(The material referred to is as follows:) 


Brier History OF NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED 
PEOPLE, 1909-59 


The Nation’s largest and most effective civil rights organization, the National 
Association for the Advancement of Colored People, celebrates its 50th anni- 
yersary this year. 

The association, now with more than 300,000 members in 44 States and the 
District of Columbia, was organized as the result of a historic call issued by 
60 prominent Negro and white publicists, social workers, clergymen, educators, 
and philanthropists on February 12, 1909, the centennial of the birth of Abraham 
Lincoln. 

The call was the idea of Mary White Ovington, a young New York social 
worker, Who was deeply shocked when she read William English Walling’s 
account of a bloody race riot in August 1908 in Lincoln’s home city, Springfield, 
Jil. Walling’s article, published in the Independent magazine, indicated the 
peed for a “large and powerful body of citizens” to defend the rights of Negroes. 

In respouse to the call for “a national conference for discussion of present 
evils, the voicing of protests, and the renewal of the struggle for civil and 
political liberty,” nearly 300 white and Negro men and women from all sections 
of the country met in New York City, May 31 and June 1, 1909. It was at this 
conference that the basic policies and program to which the NAACP still adheres 
were formulated. Oswald Garrison Villard presented to the conference a blue- 
print providing for an organization to combat racial discrimination and segre- 
gation through legal action, legislation, and publicity. 

When Miss Ovington conceived the idea for an NAACP, the civil rights of 
the Negro were at a low ebb. The organized crusade against racism launched 
on the centennial of the birth of the Great Emancipator has been productive 
of results which few Americans envisioned in 1909. 

The NAACP today is known throughout the country and its fame has extended 
to Africa, Asia, Europe, and Latin America. Its influence is recognized even 
by those who most bitterly oppose its program. It enjoys substantial moral 
approval and the sustaining financial support of the Negro community. In the 
frst year of operation, the NAACP proposed a budget of $6,500. The 1959 
budget calls for $846,000. 

Largely as a result of NAACP efforts, lynching has become an obsolete crime; 
segregation in public facilities, institutions, and services has been outlawed; 
Negroes are again voting in some areas of the South; the right to live where 
one wishes and can afford to has been affirmed by court decisions and by State 
and city legislation; the Negro’s right to serve on juries has been established ; 
fair employment practices statutes have been enacted in 17 states and 30 cities; 
a civil rights act has been passed by Congress for the first time in 82 years; 
and a more favorable climate of opinion has been developed. 

Contributing to this achievement have been the devotion of the hundreds of 
thousands of men and women of both races who have been enrolled in the 
association over the 50-year period, the support given to the organization by 
the Negro church, press, organizations, and institutions, and the cooperation of 
white individuals and organized groups such as churches, trade unions, civic 
associations, and minority group societies. 

The association has had three presidents during the half century; Moorfield 
Storey, Boston attorney who served as secretary to Charles Sumner, 1910-29; 
Dr. J. E. Spingarn, Columbia University professor, 1930-39; and Arthur B. 
Spingarn, brother to his predecessor and New York City attorney, 1939 to the 
present. 

Chairmen of the board of directors have been Oswald Garrison Villard, 1910- 
2; J. E. Spingarn, 1913-18; Mary White Ovington, 1919-30; J. E. Spingarn, 
1931-35 (while also serving as president) ; Dr. Louis T Wright, 1936-52; and 
Dr. Channing H. Tobias, 1953 to the present. Alfred Baker Lewis has been 
treasurer since 1957. 

The association’s first executive secretary was Frances Blascoer who was 
succeeded in turn by Mary White Ovington, 1911; May Childs Nerney, 1912- 
15; Roy Nash, 1916-17; John R. Shillady, 1918-20: James Weldon Johnson, 
1921-80; Walter White, 1930-55; and Roy Wilkins, 1955 to the present. 

In 1918, the Spingarn Medal was established, the gift of J. E. Spingarn, to be 
awarded annually to a Negro American for distinguished achievement. The 
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following year, the first medal was presented to Dr. E. E. Just, noted scientist 
who then headed the department of physiology at Howard University. Winners 
of the award include, among others, Miss Marian Anderson, William H. Hastie, 
Ralph J. Bunche, A. Philip Randolph, Mrs. Mary McLeod Bethune, Harry . 
Burleigh, Thurgood Marshall, Richard Wright, ¢ Carl Murphy, George Washing. 
ton Carver, Charles H. Houston, Jackie Robinson, Martin Luther King, Jr., ang 
the Little Rock Nine, together with their mentor, Mrs. L. C. Bates. 

From its earliest days, the NAACP has attracted to its support some of 
America’s most distinguished sons and daughters of both races Eminent mep 
and women have served on is board of directors, or as members of important 
committees or life members, or as officers of local branches. Senator Arthur 
Capper, of Kansas, was once president of the Topeka, Kans., NAACP branch; 
and Harold L. Ickes, once a president of the Chicago, IIl., } NAACP branch, 

In addition to a series of notable victories in the courts, the association hag 
sponsored a number of other significant and dramatic campaigns, actions, and 
demonstrations which have had an impact upon our times. 

Among these have been the defeat of a packet of anti-Negro bills introduced 
in the Congress and similar bills introduced in non-Southern State legislatures, 
1913; the silent parade of 15,000 persons marching to muffled drums down New 
York’s famed Fifth Avenue in protest against the East St. Louis, Ill., massacre, 
1917; exposure of the mistreatment of Negro troops in World War I, 1919; 
sponsorship of Pan- oe Congresses, 1919 and 1921: investigation of the 
occupation of Haiti by U.S. Marines, 1920. 

Also the defeat of a aio. nominated by President Herbert Hoover for the 
Supreme Court, 1930; aid to the drive to unionize Negro workers in the basic in- 
dustries, 1935-37; campaign for Executive Order 8802 establishing the wartime 
FEPC, 1941; conferences with Hollywood producers in efforts to secure better 
film roles for Negro performers, 1942 and 1957; civil rights mobilization of 4,000 
persons in Washington, 1950; investigation of courts-martial of Negro officers 
and soldiers in Korea; 1951; Freedom Fulfillment Conference in Washington, 
1954; Prayer Pilgrimage for Freedom in Washington, 1957; and the drive for 
enactment of the Civil Rights Act of 1957. 

In the early years of the association its program and activities were largely 
defensive in that they were chiefly concerned with actions to protect the Negro 
against lynching, injustice in the courts, peonage, intimidation, and terror. In 
the mid-thirties the NAACP developed a planned assault upon the institution of 
segregation, the bulwark of racial injustices. The association was opposed to seg- 

egation from the outset as indicated in the discussions at the first conference. 

May 31, and June 1, 1909, and as expressed editorially in the first issue of the 
NAACP monthly organ, The Crisis, November 1910. But conditions during the 
early period required concentration on defensive measures. 

In the offensive against segregation its most notable achievement was the 
U.S. Supreme Court decision of May 17, 1954, banning segregation in public 
education. Previously, the Democratic party “white” primary and the restric- 
tive racial covenants has been knocked out by Supreme Court decrees. Following 
the antisegregation ruling of 1954, the Supreme Court, in response to suits filed 
by the NAACP, went on to ban segregation in transportation and in publicly 
financed recreation facilities. 

The shift of emphasis from defense to offense created a new situation and new 
problems for the NAACP. With the demolition of the legal bases for segrega- 
tion, these problems are now largely in the area of public relations involving 
attitudes, emotions, and traditions. The winning of public support for the Su- 
preme Court’s rulings against segregation is a major problem for the NAACP 
today. Despite diehard resistance in some Southern States, the association is 
confident that the elimination of segregation in public facilities, services, and ac- 
commodations will be achieved. The present objective is the elimination of all 
State-imposed racial discrimination and segregation by 1963. the centennial of 
Lincoln’s Emancipation Proclamation. 


Senator Hennines. Mr. Slayman, do you have any questions of Mr. 
Wilkins? 

Mr. Starman. No, sir. 

Senator Hrnninos. A great many questions probably could be 
asked, still. However, we have been 214 hours with Mr. Wilkins this 
morning. He has been very patient. 

Mr. Wrrxrins. Thank vou, Senator. 
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Senator HenninGs. We may be able to elicit from other witnesses 
discussions of some of the other matters. Thank you, Mr. Wilkins. 

Mr. StayMAN. Mr. Chairman, the next witness is Joseph Rauh, Jr., 
attorney, Who is appearing as counsel of the Leadership Conference 
on Civil Rights. 

(At this point in the proceedings, Senator Carroll left the hearing 
room. ) 


STATEMENT OF JOSEPH L. RAUH, JR., COUNSEL, LEADERSHIP 
CONFERENCE ON CIVIL RIGHTS; ACCOMPANIED BY WILLIAM L. 


TAYLOR, LEGISLATIVE REPRESENTATIVE, AMERICANS FOR 
DEMOCRATIC ACTION 


Senator Henninos. We are very glad to have you here this morning 
Mr. Rauh, and have the benefit of your views and observations on the 
legislation now pending before this subcommittee, a subcommittee of 
the Committee on the Judiciary. 

You may proceed in any fashion you like reading from a prepared 
statement or inserting a statement for the record, or making an oral 
statement. I see you have a prepared statement. It will be made a 
part of the record, in addition to any oral summary and remarks. 

Mr. Ravn. I will try to be brief, Mr. Chairman, because of the 
shortness of the hour. I would suggest we put the statement in the 
record and then I would summarize it, if that is satisfactory. 

Senator Hennings. That is satisfactory. Without objection that 
will be ore Mr. Rauh’s statement sty led “Testimony of Joseph 
L, Rauh, Jr., on Civil Rights Legislation, ete.,” will be made a part of 
the record of these proceedings. 


(The prepared testimony of Mr. Joseph L. Rauh, Jr., is as follows :) 


TESTIMONY OF JOSEPH L. RAUH, JR., ON CIvIL RIGHTS LEGISLATION 

Mr. Chairman and members of the committee, my name is Joseph L. Rauh, Jr. 
lam appearing this morning as counsel for the Leadership Conference on Civil 
Rights and on behalf of Americans for Democratic Action, as its vice chairman 
on civil rights matters. I express our appreciation to the committee for this 
opportunity to offer comments on the civil rights bills now before you. 

With your permission, we would like to submit for your consideration a com 
parative analysis prepared and issued by the executive committee of the Leader- 
ship Conference, of S. 810, the Douglas-Javits-Celler bill, S. 955-960, submitted 
by Senator Dirksen and S. 499, sponsored by Senator Johnson. 

This analysis helps to demonstrate that only by enacting 8. 810 can Congress 
meet its responsibility for effectuating the law of the land and protecting the 
constitutional rights of its citizens. The Douglas-Javits-Celler bill is the one 
specific remedy yet proposed to cure the cancer of segregation which infests our 
society. The civil rights organizations are united and determined to see that 
this bill becomes law. 

We are dismayed by the failure of the Executive to recognize that it has a 
vital function to perform in enforcing the law. The refusal of the administra- 
tion to support part III, which was deleted from the 1957 act and which would 
authorize the Attorney General to seek injunctive relief in desegregation cases 
is inexplicable in light of its purported desire for this provision 2 years ago. 

We are told by Attorney General Rogers and other administration representa- 
tives that recent events in Virginia may represent a major breakthrough and 
that this is a time for inaction, watchful waiting, and solemn pieties about 
public opinion resolving all problems. We wish that there were some facts to 
support this rosy view. But it is now almost 5 years since the Supreme Court 
handed down its unanimous opinion in Brown v. Board of Education and no 
State in the Deep South has made even a beginning toward compliance. Instead, 
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the governments of Southern States, in hundreds of “laws,” have recorded an 
intention to deter Negro citizens from asserting rights granted by the Constity. 
tion, to penalize those who provide legal assistance in securing these rights, 
and to punish any local official who might have an inclination to obey his oath 
of office. This official defiance has been bolstered in some instances by blatant 
incitement to violence as a final resort to prevent desegregation. 

The abandonment of “massive resistance” in Virginia this year was not aceon. 
panied by a realistic decision that the law of the land must be obeyed. Govenor 
Almond simply decided, more than 4 years late, that the price of closed schools 
was too high to pay, and that other means of defiance, less costly to all citizens 
must be relied upon. The recent report of the Perrow commission sanctions the 
continued use of pupil assignment plans, private tuition schemes, and the aban. 
donment of public school property to thwart desegregation. 

Thus, while the schools may remain open, Virginia has assured us again that 
every device of delay and evasion will be employed to forestall real compliance 
for as long as possible. Virginia has simply retreated to new positions from 
which to continue to wage its fight against the law of the land. This shift jn 
tactics, while the fight against desegregation goes on, is no justification for the 
administration’s sitdown on civil rights, particularly while other Governors and 
legislators refuse to concede the folly of closed schools or to permit any progress 
whatever toward desegregated schools. 

There is every reason to believe that the intolerable situation would not exist 
today if the administration had recognized its responsibilities a long time ago, 
Where the Department of Justice has exercised authority to intervene in law- 
suits, as in Hoxie, Ark., it has made a real contribution toward securing peacefu| 
compliance. It is a little late in the day for administration spokesmen or any- 
one else to resurrect the argument that law is an ineffective instrument for 
achieving our national ideals. The fact that in the border States more than 
150,000 Negro children are attending desegregated schools who were not there 
before the Supreme Court’s decision and the report of school administrators that 
this ‘transition has been constructive and beneficial to all, provide ample proof 
of the moral force of law. 

That the larger job is still to be done is not testimony to the ineffectiveness of 
the law, but to the need for all branches of government to assume their respon- 
sibilities for carrying out the 14th amendment. It is high time for Congress to 
come to the aid of the courts in this struggle for human dignity. 

There has been one significant change in the South in the past 2 years, but 
the administration has failed in its proposals to take cognizance of it. There 
have been indications in Atlanta, and other communities, that responsible local 
officials are willing to take forthright action to carry out their constitutional 
duties. 

As part of an overall plan for mobilizing all of the forces of good will in 
the Nation, the Douglas bill, in titles II and III, provides for financial aid to 
local governments which undertake plans for desegregation, whether or not the 
State maintains an intransigent attitude. 

In contrast, Secretary Flemming says that in his view fundamental respon- 
sibility remains in the State and points out that under S. 958, no technical 
aid can be rendered to local agencies unless the State consents or disclaims 
responsibility for desegregation by adopting a local option plan. In other 
words, Secretary Flemming would bar the Federal Government from aiding 
local communities which are willing to comply with the law of the land and 
which need the aid the most just because of State opposition to desegregation. 

So we have Attorney General Rogers telling us that it would be unwise to 
utilize the equitable processes of the court and Secretary Flemming saying that 
we should not provide any assistance for those in the South who would obey 
the law. What is left but a confession of futility? The administration has 
deserted the liberal Republican Senators and thrown in the towel on civil 
rights. 

In other quarters, we have heard the Douglas-Javits-Celler bill attacked as a 
“punitive” measure. If this proposal is punitive, it is so only in the same 
sense that every statute designed to protect the public interest and effectuate the 
rights of U.S. citizens can be so described. No law is enacted with the ex- 
pectation that it will be consistently violated—but criminal penalities or in- 
junctive relief are always provided to secure compliance. 

The alternative to enforcement of rights is a new concept called conciliation 
of rights embodied in S. 499. It would be unthinkable to suggest that where 
a man wrongfully takes another’s property or interferes with contractual rights 
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in violation of law, we should provide conciliation as a substitute for redress. 
But this is just what has been proposed as a substitute for the basic consti- 
tutional right to equal treatment under law. 

Senator Johnson’s bill is definitely a step backward. S,. 499 is not even a com- 
promise on civil rights; it is a patent attempt to sweep the real issue of 
desegregation under the rug until after the 1960 election. The civil rights 
organizations are as firmly opposed to this bill as they are united in support 
of the Douglas-Javits-Celler bill. 

There is a great difference between bargaining over rights at the collective- 
bargaining table and elsewhere and utilizing methods of conciliation as part of a 
process for enforcing the law. S. 810, by facilitating the exchange of informa- 
tion about desegregation, appropriating funds for the employment of specialists, 
making provision for the rendering of technical assistance and providing for 
grants-in-aid, constitutes a constructive approach toward accomplishing a 
smooth and peaceful transition. By providing for enforcement of rights, S. 810 
assures that their vindication will be the ultimate aim of conciliation and 
persuasion. 

There is no validity to a contention that title VI of S. 810 in its application to 
individuals would exceed congressional authority under the 14th amendment. 
Title VI would allow the Attorney General to institute proceedings in equity 
against persons who, acting under color of law, seek to deprive others of rights 
guaranteed by the Constitution. Court decisions over the course of 90 years 
have established beyond doubt that the reach of the 14th amendment extends to 
all persons when they act under color of some State statute or regulation. 
Similarly, the constitutional authority for actions to prevent the obstruction of 
court orders by individuals and to protect officials of all governments in carrying 
out their oaths of office is clearly established by the cases. 

Senator Ervin has said that a part III provision, by authorizing the Attorney 
General to seek enforcement of the right to an unsegregated education, while leay- 
ing other rights to private vindication, itself constitutes an unequal application of 
the law. We would suggest, first, that the vesting of equitable enforcement 
powers in the Attorney General to protect certain categories of rights has ample 
preeedent. The enforcement of our antitrust laws and other regulatory statutes 
by injunctive proceedings rests upon the well-founded belief that the property 
rights of citizens in these areas would not be adequately protected by criminal 
sanctions or resort to private remedies. 

But even if there were no such ample precedent, there is a very real basis for 
distinguishing the constitutional right to equal protection of the laws from the 
mass of other rights. No right has been so prevalently and consistently disre- 
garded as the right of Negro children to obtain a public school education free 
from discrimination because of race. At no time during our history has the full 
power of a group of States been so mobilized to deter citizens from exercising 
rights declared under the Constitution and to prevent others from providing the 
legal and financial assistance necessary to implement them. If ever there was an 
occasion for the exercise of Federal protective powers to secure the rights of 
citizens, it exists now. 

Finally, I would suggest to the committee that the public interest involved here 
transcends even the rights of Negro citizens to a nonsegregated education, The 
massive and continued defiance of law is a matter of grave concern to all 
citizens of a nation governed by laws. It is the fundamental duty of the Exec- 
utive to assure that this defiance will not be allowed to continue and it is the re- 
sponsibility of Congress to provide the means for the performance of this task. 

I believe that almost all persons of judgment, regardless of their views about 
the Court or desegregation, realize the inevitability of obedience to the Court's 
decisions and full citizenship for Negroes. If this is so, what point can there be te 
dissipating our physical and moral energies in a protracted struggle that cannot 
reflect any credit upon our dignity as a nation? 

§. 810 will mobilize the constructive resources of all citizens and all branches 
of government behind the law of the land. Its enactment by Congress will speed 
the day when there need be no argument about the disparity between the promises 


of equal justice and its fulfillment. It will be America’s 1959 “shot heard ‘round 
the world.” 


Mr. Ravn. Mr. Chairman, I appear today as counsel for the 
Leadership Conference on Civil Rights, and as vice chairman of the 
Americans for Democratic Action. If I say anything wrong I can 
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blame it on the organization that doesn’t like it, so I have a certain 
protection out of this. 

‘With your permission I would like to insert in the record here and 
to submit to the members of the committee copies of a summary of 
the three bills which the Leadership Conference prepared to make 
it a little easier to follow the bills. We have summarized in parallel 
columns the Douglas-Javits-Celler bill, the administration bills, and 
the Johnsen bill. I will advert to that in a moment, but I would 
like to summarize my testimony first. May it go into the record, sir? 

Senator Hennines. Yes, Mr. Rauh. I happen to be a sponsor of 
the Douglas bill. Did you go into that bill at all? 

“Mr. Raun. Yes, sir. That is the first one of the three. 

Senator Henninos. You call that the Douglas-Javits-Celler bill? 

Mr. Ravn. I guess I do. I don’t know what I should call it. [I 
will call it anything the chairman suggests. 

Senator Henninos. I just wondered. 

Mr, Ravn. It is S. 810. 

Senator Hennrnas. I see. I just wanted to be sure we are talking 
about the same bill. 

Mr. Ravn. It is S. 810 and the administration bills are in the next 
column and the Johnson bill which is S. 499 is in the last column. 

. Now before I come to this analysis, there are just about three or 
four points 

Senator Henntnos. Before we proceed, if you will bear with me, 
Mr. Rauh, without objection may the table which Mr. Rauh has 
presented here this morning and which he described as an analysis of 
the several bills be made a part of the record ? 

‘Senator Ervin. No objection. 

Senator Henninos. It is so ordered without objection. 

(The document referred to is as follows:) 





LEADERSHIP CONFERENCE ON CiIvIL RIGHTS 


SUMMARY COMPARISON OF THE THREE MOST WIDELY DISCUSSED “CIVIL RIGHTS” 
BILLS 


Attached hereto are a number of sheets comparing in as simple a manner as 
possible the Douglas-Javits-Celler bill (S. 810 in the Senate and H.R. 3147 in 
the House), the administration bills (S. 955, 956, 957, 958, 959, 960, and 942 
in the Senate and H.R. 4557 in the House), and the Johnson bill (S. 499 in the 
Senate). 

The summary comparison would appear to justify the following conclusions: 

(1) The Douglas-Javits-Celler bill, providing support for the Supreme Court’s 
desegregation decisions and technical and financial assistance to assist the process 
of school desegregation and including an improved version of the old part III 
stricken from the 1957 bill, is essential to the accomplishment of school desegrega- 
tion within a reasonable period and to the maintenance of the equal protection 
of the laws in other fields; it is certainly the No. 1 civil rights bill. The Javits 
bill, S. 456 (see also Celler bill, H.R. 3148), which is not included in the summary 
comparison, also contains an improved version of the old part III of the 1957 
bill, but the Javits bill does not contain the remainder of the Douglas-Javits- 
Celler bill. The old part III contained in both bills authorizes the Attorney 
General to bring injunction actions against those denying equal protection of 
the laws to anyone because of their race, color, religion, or national origin, and 
is the single most essential part of any civil rights legislation. 

.(2) The administration school bills omit part III completely and contain an 
inadequate version of the remainder of the Douglas-Javits-Celler bill. Other 
administration bills, and particularly S. 957 authorizing inspection of voting 
records, make advances in the area of civil rights which deserve the support of 
civil rights organizations, to the extent that support for the Douglas-Javits, 
Celler bill is in no way reduced. 
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in (3) The Johnson bill, by failing to support the school desegregation decisions 
and by conciliation provisions that may result in civil rights being bargained 

d away rather than enforced, appears to be a step backward. It seeks to relegate 

the assertion of rights to equal protection by citizens and defiance of the law by 

of States to the status of a neighborhood quarrel to be resolved only by an ill- 

ke defined conciliation procedure. Its other provisions would seem to be better 

el dealt with in the administration and other bills. 
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Title I contains findings approving the 


Supreme Court’s desegregation decisions 
as expressing ‘‘the moral ideals of the Na- 


tion’, recognizing that “‘the Constitution, | 


as declared by the antisegregation deci- 
sions, is the supreme law of the land”’ and 
declaring the intention of Congress “that 
the right to the equal protection of the laws 
guaranteed by the Constitution against 
deprivation by reason of race, color, re- 


ligion or national origin and affirmed by | 
the antisegregation decisions of the Su- | 


preme Court, shall be protected by all due 
and reasonable means * * *,” 

Title II authori-es the Secretary of Health, 
Education, and Welfare to render technical 
assistance, through the compilation and 


distribution of information, making and | 


distributing survevs of progress and of 
successful case histories, arrange rent of 
conferences, appointrnent of advisory 
councils, provision of specialist services, 
and reinbursement of State and local 
expenses in cooperating in these activities, 
to State and local govern’ ents in bringing 
about de evregation of the public school 
syste ns (appropriations up to 242 million a 
year for 5 years). 


Title III authorizes Secretary to make grants 
to States and local governmental units for 
additional school facilities, additional 
teachers, in-service teacher training, em- 
ployment of specialists in developing 
community understanding and other 
phases of desegregation, short-term train- 
ing courses and other additional educa- 
tional measures undertaken to eliminate 
segregation while at the same time assur- 
ing that existing educational standards 
will not be lowered—also provides grants 
to local communities eliminating segre- 
gation where State threatens to cut off 
school payments (appropriations up to 
$40,000,000 a year for 5 years). 

Title IV authorizes the Secretary, when 
other methods fail, to assume responsi- 
bility for initiating the development of de- 
segregation plans, with fullest possible local 
consultation and participation. 

Title V authorizes the Attorney General to 
file compliance actions in connection with 
desegregation plans approved under title 
IV, when the Secretary certifies that all 
efforts to secure compliance by persuasion 
and technical and financial assistance have 
failed. 

Titles VI and VII (improved version of pt. 
III of 1957 bill) authorizes Attorney Gen- 
eral to bring injunction actions against 
those denying equal protection of the laws 
to anyone, by reason of race, color, religion 
or national origin, when there is a signed 
complaint and when aggrieved person is 
unable to seek effective legal protection 
for himself; also authorizes Attorney Gen- 
eral to protect local officials trying to 
comply with desegregation decisions from 
those who would hinder their actions 
(Hoxie situation); also authorizes Attorney 

eneral to protect those who defend civil 
rights of others; also permits Attorney 
General to intervene in equal protection 
cases brought by others; also provides that 
any action brought under the bill may be 
brought without the necessity of exhaust- 
ing administrative remedies. 








S. 958 contains limited ver- 


See previous paragraph- 


. 958 contains limited ver- 


sion of Douglas bill find- 
ings, including that ‘‘the 
Constitution as _ inter- 
preted by the Supreme 
Court * * * is the supreme 
law of the land,”’ but not 
including the Douglas bill 
findings approving the 
antisegregation decisions 
or pledging Congress to 
support those decisions 
“by all due and reasonable 
means,”’ 


sion of titles II and III of 
Douglas bill on reduced 
scale both as to extent of 
program and amount of 
aid to be given—provides 
assistance for ‘‘ pupil-place- 
ment’? which has been 
utilized against de:ezre- 
gation—(estimated expen- 
diture of 442 million on 2- 
year program as compared 
to Douglas title II (2% | 
million a yvear) and title | 
III (40 million a year) for | 
5 years.) 


No 











provision. (Does not 
support Supreme Court’s 
desegregation decisions; on 


the contrary notes that 
constitutional require- 
ments give rise to ‘“‘dis- 
agreements” which dis- 


rupt peace and states an 
intent to ‘‘conciliate” these 
disagreements rather than 
enforceconstitutional 
rights.) 


No provision. 


Do. 
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Douglas-Javits-Celler bill 


Title VI (see above) authorizes injunctions 
against conduct covered by 8. 955 which 
can be enforced by contempt proceedings. 
This is far more effective than the limited 
usefulness of criminal action. 

No provision. (Douglas is cosponsor of pre- 
ferred Kennedy-Ervin bill which makes it 
a crime to possess or transport in interstate 
commerce explosives for the purpose of de- 
stroying any religious, school, or business 
(but not specifically residential) property 
and contains a rebuttable presumption 
that explosives were transported in inter- 
state commerce, thus bringing FBI in on 
all bombings of religious, school or busi- 
ness property. Also has fugitive felon 
provision. Should be amended to include 
a as does the Keating-Javits bill, 8. 
73. 
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Titles II and III of Douglas bill are far pref- 
erable to inadequate S. 958, 


Title III deals with closed schools by offering 
Federal funds to local communities where 
State has withdrawn school payments. 
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. 959 authorizes Commis- 


Administration bills 


955 makes it a criminal 
offense to use force or 
threats to interfere with 
court orders in school de- 
segregation cases. 

956 makes it a criminal 
offense to travel in inter- 
state commerce to avoid 
prosecution or punish- 
ment for damage or de- 
struction by fire or explo- 
sion of religious or school 
(but not business or resi- 
dential) property. May 
not be adequate to bring 
the FBI in on all bomb- 
ings of even religious and 
school property although 
the administration be- 
lieves it is adequate in this 
respect (Kennedy-Ervin 
preferable). 


957 requires election offi- 

cials to preserve Federal 
election records for 3 years, 
makes such records sub- 
ject to examination by the 
Attorney General and au- 
thorizes district courts to 
compel production for 
such examination. De- 
partment of Justice feels 
that this provision will 
assist in voting cases be- 
cause of inadequacy of 
subpena power through 
grand jury process or 
through institution of civil 
suits. 


cal assistance for school 
desegregation discussed 
above. 


sioner of Education to op- 
erate schools for children 
of members of the armed 
services where local 
schools are closed; with 
respect to future schools 
constructed under the im- 
pacted areas program, 
authorizes repossession 
where closed (should be 
strengthened to deal with 
other Federal employees 
and to authorize reposses- 
sion of closed schools pre- 
viously built under im- 
pecee areas program). 
Joes nothing about de- 
segregating impacted area 
schools. 
. 960 extends Civil Rights 
Commission for 2 years. 
Danger is that this will be 
used to avoid meaningful 
civil rights legislation 
with no real civil rights 
action flowing from the 
Commission. (Should be 
strengthened by author- 
izing Commission to in- 
vestigate all denials of 
civil rights because of race, 
color, religion, or national 
origin.) 







Johnson bill 


ee 


No provision. 


Title IV makes interstate 


transportation of explosives 
or possession of interstate. 
transported explosives g 
crime if transportation or 
possession is with the 
knowledge or intent that 
they be used to damage 
religious, school or busi- 
ness (but not specifically 
residential) property, Ab- 
sence of presumption of in- 
terstate transportation 
changes little the existing 
involvement of the FBI in 
this type of case, but fugi- 
tive felon pores may 
help this (Kennedy-Ervyin 
preferable). 


Title III grants subpena 


power to Department of 
Justice in voting rights 
cases, but provides it may 
be used only if the Gover- 
nor of the State has failed 
to order the election official 
to surrender the docu- 
ments. This loophole 
would, at the least, permit 
long delays and, at the 
most, permit collusion to 
avoid any subpena. Fur. 
thermore, requirement of 
demand for records before 
subpena and absence of 
penalty for destruction 
adds another possible loop- 
hole. (Justice provision 
greatly preferable.) 


No provision. 


Do. 


Title IT extends Civil Rights 
Commission until 60 days 
after January 31, 1961. 
Although not quite as long 
an extension as 8. 960, bas 
same danger of avoiding 
meaningful legislation. 
(Should be strengthened 
by authorizing Commis- 
sion to investigate all 
denials of civil rights be- 
cause of race, color, religion, 
or national origin.) 
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Douglas-Javits-Celler bill 


Administration bills 


—_—_—_—_———— 


DNNNND . cip cda stn nopatannddcnonetnteeshs S. 942, gives statutory basis 
to the President’s Com- 
mittee on Government 
Contracts (should be 
strengthened with provi- 
sion, now omitted, that 
Commission may hold full 
dress hearings with sub- 
pena power and may 
direct any Government 
contracting agency to ter- 
minate a contract or to 
refrain from making a new 
contract where, after rea- 
sonable warning, the 
Commission finds that 
discrimination has con- 
tinued). 

No provision. (Limited 
version of Douglas bill in 
this regard.) 


No provision. (Titles II, III, and IV pro- 
vide for technical assistance and persuasion 
in the framework of ultimate enforcement 
of the school desegregation decisions. 
Thus, for example, title IV provides that 
“The Secretary shall make every effort to 
persuade States, municipalities, school 
districts, and other local governmental 
units to make a start toward eliminating 
segregation in public education and to 
carry Out in full such programs as they 
may start, and to this end he shall utilize 
the authority”’ for technical assistance and 

ts-in-aid provided in titles II and III. 
Fersussion where the objective is to bring 
about compliance with law and where all 

ies know that the failure of persuasion 
will result in enforcement action will 
strengthen constitutional rights; the 
Johnson conciliation provision without 
ultimate enforcement can only result in the 
bargaining away of constitutional rights.) 


NES Ss. c 520 as causes phages cad 8. 960—extension of Civil 
Rights Commission dis- 

cussed above. 

S. 957—subpena in voting 
rights cases discussed 
above. 


956—bombing bill dis- 


No provision. (Kennedy-Ervin bill dis- | S. 


cussed above.) 


cussed above. 
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Johnson bill 


No provision. 


Title I establishes a Com- 


munity Relations Service 
to conciliate ‘‘disagree- 
ments or difficulties re- 
garding the laws or Con- 
stitution of the United 
States” and disagreements 
affecting interstate com- 
merce. Far from support- 
ing the Supreme Court’s 
decisions, the sentence in 
the bill that “‘use of force in 
any manner * * * tends to 
aggravate the disagree- 
ments”’ seems to imply no 
enforcement of desegrega- 
tion decisions. This title 
seeks to relegate the asser- 
tion of rights to equal pro- 
tection by citizens and 
defiance of the law by 
States to the status of 
neighborhood quarrels to 
be resolved only by an ill- 
defined conciliation pro- 
cedure. Furthermore, the 
poe may actually 

amper enforcement action 
in the courts which may 
hold the Johnson bill’s con- 
ciliation procedures to be a 
necessary prerequisite of 
judicial action. 


Title Il—extension of Civil 


Rights Commission dis- 
cussed above. 


Title I1I—subpena in voting 


rights cases discussed 
above. 


Title 1V—bombing bill dis- 


cussed above. 


Mr, Ravu. Before I advert to that, Mr. Chairman, I would just 
like to summarize the statement. I can do this in 3 or 4 minutes, I 
believe. 

In the first place, with respect to the administration bills, we feel 
that the administration has thrown in the towel. I would go a little 
further than Mr. Wilkins did here this morning. 

Senator Hennines. Isn’t that a little crude, Mr. Rauh ? 

Mr. Raun. No. I don’t think so. 

Senator Hennrnes. Aren’t you descending to the language of the 
prize ring ? 

Mr. Ravn. Well, if that happens to be the language, it does seem 
tome that when the administration refuses to back part 3 
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Senator Henninos. In other words, you mean they have lain down, 
too. Would that be accepted as your statement ? 

Mr. Ravn. I will take that as a substitute. 

Senator Hewnrnos. I don’t mean it isan improvement. 

Mr. Ravu. The fact is, Mr. Chairman, that when they ran out on 
their own part 3, and indeed an improved and modified version of 
part 3, in whatever terms we use, this was not carrying out civil 
rights. The excuse for the change in position is that there has been 
a change in Virginia. But we respectfully suggest that the smal] 
modification in Virginia’s position does not warrant stopping efforts 
on civil rights. 

The most moderate group in Virginia still seeks to hold on to segre. 
gation by pupil placement, by scholarship plans and otherwise, and 
we do not believe what has happened in Virginia can be said to con- 
stitute a reason for this slowdown on civil rights. 

Senator Hennines. Have you any theory, Mr. Rauh, as to why the 
Administration has, as you very aptly described it, thrown in the 
towel ? 

Mr. Ravu. Well, I have a theory, but it ascribes motives, and there- 
fore I am 

Senator Hennrnos. I realize it would be your opinion. 

_ It has been rather surprising to some of us that there was so much 
sound and fury from the administration at one time and now, a re- 
versal of position. 

We had the Attorney General himself and others advocating 
stronger legislation, and now we have found 

Mr. Ravn. My opinion 

Senator Henninos. It is because of the difficulty in finding cases, 
prosecuting cases ? 

Mr. Ravn. As you yourself said a little earlier, that was nonsense— 
the suggestion that it is the difficulty of finding cases. It is nonsense, 

In my judgment—and this is a political judgment, rather than 4 
judgment as a lawyer—this is the result of the effort to balance the 
budget. This is the result of an effort to create a coalition which 
would balance the budget at the expense of civil rights. Now, I say 
you have to ascribe motives here, and I was reluctant to do so, but you 
asked the question. This is my opinion: What has happened is that 
the administration of 1957 that supported the civil rights legislation 
changed because of a need for obtaining support for its position in 
another area. I think in essence that civil rights were sold down the 
river for a balanced budget. 

Senator Hennrneés. Do you mean, Mr. Rauh, that civil rights have 
been sold down the river because the enforcement of the law of 1957 
would add to the budgetary problem? Or because of other considera- 
tions? 

Mr. Ravuu. An effort to win support for other measures in the eco- 
nomic field which would limit spending and thereby balance the 
budget. The administration, it seems to me, made a decision there. 
There even is a well-substantiated report that has been in the press 
and that I believe to be true from people I have talked to. It has been 
said that some administration people, such as Secretary Mitchell and 
Attorney General Rogers, did want to go further, but that Senator 
Dirksen and some of the other Members of the legislative team told 
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them if they went further, they couldn’t get the cooperation they 
needed to hold down the spending. F 

I can’t say that I speak from any great knowledge of this, but it 
seems to me this is a better explanation for the shift than any that 
has been suggested publicly. There certainly has been a shift, and 
as one studies it, if you find no other reason, you have to begin to seek 
to find reasons here. Certainly nothing that happened under the 
1957 bill warranted not going ahead with part 3 now. 

Therefore, I suggest this as the reason for the slow-down. 

Now, I want to say—and I will do this when I come to the analysis— 
there is one good provision in the administration bill. It has to do 
with voting r.ghts, and I will come to that later. That is one signifi- 
cant provision; and nothing in the administration bill does any harm. 

It is simply that they didn’t carry out what they said in 1957 they 
believed was necessary. 

Now, I would hike to support Mz. Wilkins on S. 499—the concilia- 
tion section. It seems to me this is a step backward, and I would 
put it this way, if I may: The Senate of the United States and the 
House, passed a bill in 1957 which didn’t put Congress on record be- 
hind the Supreme Court’s desegregation decisions. It seems to me 
that, whatever may be the teeth, whatever may be the modus operandi, 
any bill that passes this time that doesn’t put Congress on record be- 
hind the Supreme Court’s decisions cannot really be called a civil 
rights bill, or down the main stream of civil rights. The main stream 
of civil rights today is the problem of desegregation. 

And for Congress a second time to pass a so-called civil rights bill 
without in any way dealing with the desegregation problem, it seems 
tome, would be to avoid its responsibility. 

The courts have been out there alone long enough. The courts 
haven’t gotten the support from the administration that they could 
get, even under existing law, and the courts—now, 5 years later—have 
not yet received the support of Congress. 

It seems to me that to pass S. 499, therefore, would be a step back- 
ward in the sence that it does not give up the support for the courts. 

Mr. StayMan. Mr. Rauh, you are now referring, and Mr. Wilkins 
was referring at all time, in S. 499, to just the one provision ? 

Mr. Ravn. I am, Mr. Slayman, but I would like to point out when 
I come to the analysis, that every other provision in 499 is not as good 
as a provision you have in other legislation, and I will be happy to 
point that out in just 

Mr. Starman. But in talking about support or nonsupport of the 
Supreme Court school desegregation decisions, and in talking in 
polemics about “a step backward,” you are referring there, are you 
not—and Mr. Wilkins’ references were—to the community relations 
service in S. 499, as compared to programs in 8. 810 which have en- 
forcement powers ? 

Mr. Ravn. That is true. 

Mr. StayMan. S. 810 provides for court enforcement powers at the 
end of all of the plans. 

Mr. Ravn. That is correct; that is absolutely correct, Mr. Slayman. 

Now, just one other point and then I would like to turn to the analy- 
sis, and it is Senator Ervin’s point which I also deal with in our pre- 
pared statement. 
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As I understand the Senator, there is both a constitutional problem 
that the Senator raises about S. 810 and a problem of so-called favored 
treatment for the Negro race, through this bill. 

Senator, it seems to me that this bill, this old part 3 which is now 
title 6 of S. 810, has ample precedent in the 40 or 50 statutes where the 
Attorney General brings action because of violations of law. And] 
don’t think it is a distinction to say, well, those are brought on behalf 
of white people. They are brought on behalf of a group of white 
people, those as to whom there are antitrust wrongs. 

Secondly, even if this were unprecedented, there is unprecedented 
reason for action here. No group has ever been discriminated against 
in our country as the Negroes are today discriminated against in a 
number of States of the Nation. 

They have not the ability to carry on their fight for themselves, 
There are so many repressive measures taken in some of the States to 
deprive them of the ability to carry out their own constitutional rights 
that even if this were unprecedented, which I most respectfully sug. 
gest it is not, but even if it were unprecedented, there is ample reason 
why we should have action at this time. 

erefore, I would suggest that the basic point that this is somehow 
preferential treatment does not hold up against this analysis. 

I notice, Senator Ervin, in some earlier statement that you ques- 
tioned the legal basis for part of title 6 of S. 810, and I just wanted 
to say that it seemed to me that there was a full legal basis under the 
14th amendment, section 5, for the entire title 6. 

The right to go after the State officials themselves I don’t believe 
was questioned by you. I believe what you were questioning was the 
right to go after individuals who are acting under the color of law. 

Senator Ervin. Nobody can either grant or withhold equal protec- 
tion of law except public officials. 

Mr. Ravn. That is correct, Senator Ervin, but there are private 
officials who may do several things which would give the Federal Gov- 
ernment the right to act. They may first be in concert with the public 
officials. 

Secondly, they may be trying to prevent the public officials from act- 
ing, and this, too, it seems to me, would be within the Federal Govern- 
ment’s power. 

Senator Ervin. Well, I don’t believe any decision has gone quite 
that far, and certainly the old decisions are all to the contrary. 

Mr. Ravn. I refer to the Hoxie decision, if the Senator please, in 
the eighth circuit which seems to have gone as far as I suggested. 
It is true that is not a Supreme Court decision but it was a very care- 
fully reasoned 

Senator Ervin. And a very late decision. It is certainly contrary 
to a recent case concerning individuals whose names I can’t remember 
right now. It was a civil case from California against individuals 
and cites an opinion of Chief Justice Vinson holding the 14th amend- 
ment applies to State actions only. 

Senator Henninos. Was that the Collins case? 

Senator Ervin. The case I am think of is like U.S. v. Harris and 
the other cases which hold that nobody has the power to grant or with- 
hold equal protection of law except public officials. 
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Mr. Ravu. I think the case that Senator Hennings means is Collins 
y. Hardyman. 

Senator Ervin. Yes. The Hardyman case. 

Mr. Ravu. It seems to me that the Hoxie case is in no way in con- 
flict with that case because—may I just describe the situation in 
Hoxie? ‘There the school board was willing to integrate. In fact, 
itwantedto. ‘There were 

Senator Ervin. We are talking about different cases. You are 
talking about the Hoxie case which arose in Arkansas. I am talking 
about a case which arose in California where individual plaintiffs sued 
individual defendants for allegedly conspiring to deprive them of their 
constitutional rights. That is Collins v. Hardyman, as I recall now. 

Senator Henninos. That is right. 

Mr. Ravn. Well, I would agree as to that. I say that that does not 
hold that the Federal Government is without power to protect a State 
official who seeks to comply with the Constitution against private in- 
dividuals who seek to prevent that State official from so complying. 
There is nothing in Collins v. Hardyman which thereby conflicts with 
the ruling in Hoxie, Ark. That is the point I was trying to make, 
Senator. 

Senator Ervin. Of course in the Hoxie case the Government inter- 
vened in the school board’s case as amicus curae. Sometimes very 

culiar things happen when a court permits a party having no legal 
interest. in a case to come busting in as amicus curae. 

Mr. Ravn. I think we could have a good disagreement on this. I 
think the Government has been shockingly lax in not going in as a 
friend of the court more often, sir. It seems to me that where you 
have put so much burden upon one organization to carry the fight 
for constitutional rights, that the administration could now do more 
in assisting that organization in the friend of the court line. I feel 
that the Government’s action in Hoxie, Senator Ervin, was an abso- 
lute necessity. This was a new legal field that was being plowed, 
and to leave all of this burden on one organization seems to me to 
overburden it. 

Now, just to advert, if I may, to this analysis and why both Mr. 
Wilkins and I feel that the Johnson bill is a step backward; if you 
will look on page 6 of the analysis, we refer to the conciliation service 
and we point out that the Douglas bill does everything in the line of 

rsuasion that could possibly be done. If you compare the Johnson 

ill conciliation features with the Douglas persuasion features, you 
find that Senator Douglas’ bill seems to us to do this the right way. 
The Douglas provisions offer assistance to the States and to the com- 
munities that seek to desegregate. They offer information. They 
offer grants in aid. They persuade. They do everything to seek to 
get compliance. But in the end, if compliance can’t be obtained by 
assistance and persuasion, there is a legal remedy. 

The difficulty with Senator Johnson’s bill is that it is a conciliation 
which may result in giving up rights rather than a persuasion and 
effort to obtain compliance with the background that if compliance 
isnot obtained, then you would have action. 

Now, that is the reason we oppose title 1 of the Johnson bill. Title 
2 is an extension of the Civil Rights Commission, and, as Mr. Wilkins 
said—we don’t oppose that as such. There certainly is no reason 
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it shouldn’t be extended. It should probably be strengthened but 
it certainly should not be used as an excuse for not having legislation 
at thistime. Title3 

Senator Ervin. I am wondering at the impatience of the advocates 
of civil rights bills. The Commission on Civil Rights was estab. 
lished at their demand to investigations in this field and to make ree. 
ommendations to Congress in this field. And now, the advocates of 
civil rights legislation want immediate legislation covering the whole 
field without even waiting for the recommendations of the Commission, 

Mr. Ravn. I don’t believe that those of us who supported the bill 
in 1957 ever thought that the Civil Rights Commission was going 
to be used against getting legislation or as a ground for delaying leg- 
islation, Senator Ervin. As a matter of fact, if part 3 had been in. 
cluded in the 1957 bill, there might very well be grounds now for 
waiting. But when Congress didn’t act at all on the desegregation 
problem, and it is now 5 years since the Supreme Court’s decision, 
it doesn’t seem to us that there ought to be further delays. 

Now, I will just finish these two and then I understand you might 
have some questions. 

Title 3 of the Johnson bill has a very poor subpena provision as 
against the very good subpena provision in the administration bill, 
and I would urge, Mr. Chairman, that real consideration be given to 
S. 957, which is the administration bill on voting rights. It requires 
election officials to preserve Federal election records for 3 years, 
make such records subject to examination by the Attorney General, 
and authorizes district courts to compel production for examination. 
We feel that the bill would be very helpful in enforcing voting 
rights. I would 

Senator Henntinos. As you know, Mr. Rauh, various of the States 
have provisions that voting records be preserved for varying lengths 
of time. This would make it uniform relating to Federal elections. 

Mr. Ravn. I think it would be very helpful. It is like, for exam- 
ple, the wage and hour law that is enforced by making the employer 
keep the records and holding them open for inspection. 

In Senator Johnson’s bill, title 3 is not in our judgment as good a 
provision, as effective a provision as this part of the administration 
bill. The reason for that is that there appear to be loopholes, unin- 
tentional ones I am quite sure, such as the fact that if the Governor 
does order the records turned over, but the local official still refuses to 
turn them over, the Federal Government has no means of obtaining 
them. I would most respectfully suggest that if S. 957 could be in- 
cluded in whatever bill comes out of this committee, it is going to help 
with the very important problem of voting rights about which Mr. 
Wilkins spoke. 

Title 4 of Senator Johnson’s bill is a bombing provision. 

Senator Hennrnos. Mr. Rauh, I think you should know that several 
members of the Senate Constitutional Rights Subcommittee believe 
that such a provision has no place in civil rights legislation. 

Mr. Ravn. I will be perfectly happy to—I am not speaking on 
that subject. 

Senator Henntnos. I understand; I just wanted your opinion; 
I did not mean to be too assertive about the provision. Antibombing 
bills, covering interstate transportation and possession of explosives, 
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are more properly in the jurisdiction of the Subcommittee on Im- 
rovements in the Federal Criminal Code, than of this subeommittee: 
the Senate Constitutional Rights Subcommittee. 

Mr. Ravn. I think I agree with you, Mr. Chairman. My only 
reason for mentioning it : 

Senator Hennines. I am glad you mentioned it. But I wanted 
also to state here and now what I believe is the prevailing view in 
this subcommittee. Such a provision may remain in legislation re- 
ported favorably by this subcommittee to the full committee, the 
Senate Committee on the Judiciary. But we prefer to regard it as 
a different matter. It is not, strictly speaking, “civil rights” legisla- 
tion. It is “law and order”—a proposal to strengthen the criminal 
laws of the country. 

Mr. Raun. I accept that. 

Senator Henninos. I think one simply confuses the issue of civil 
rights when one gets into the bombing provision. 

Mr. Ravn. I mentioned it only, sir, because it is title 4. 

Senator Hennines. It is there, you are quite right. 

Mr. Ravn. It is title 4 of Senator Johnson’s bill. 

Senator Hennrnos. It is perfectly proper for you to mention it. 

Mr. Ravn. I would like to suggest that in that area we prefer the 
Kennedy-Ervin bill with a modification to include “homes” as does 
the Keating-Javits bill, S. 73. But I won’t dwell on this as I accept 
the Senator’s statement. 

Senator Hennrnes. It is just my opinion. I would be happy to 
have you differ with it. I have no special pride in it, but it just seems 
tome that is not a proper matter before us. 

Mr. StaymMaAn. Mr. Rauh, for the procedural consideration, that 
rovision is before this subcommittee only because it is in S. 499. 

he other bill you refer to, and even more bills, are before the other 
subcommittee mentioned. 

Therefore, are we correct in this subcommittee in understanding 
that the leadership conference would have no objection to antibomb- 
ing being treated as a separate matter ? 

Mr. Ravn. I have just conferred with my colleagues, because I don’t 
feel that I am very expert on the bombing subject. They all seem to 
agree with what you said, Mr. Slayman. 

Senator Henninos. I think it has been the conclusion of many of 
use for some time with relation to the so-called antibombing section 
that it should be considered separately and apart by another sub- 
committee of the Committee on Judiciary. 

Mr. Ravn. Just to summarize, Mr. Chairman—this comes back to 
what I said earlier—that the conciliation provision of S. 499 seems to 
be a step backwards, and the other provisions are better cared for in 
other legislation. And to summarize just one other point, I would say 
I think to most of us part 3 of the old 1957 days, which is title 6 of the 
Douglas bill, is the central core of everything that matters in this 
area. This is it; this is what we really are dedicated to. 

If other things are going to interfere with that, maybe they will 
have to go. It is title 6 of the Douglass bill that seems to us will be 
the beginning of the end of this problem. Once Congress acts that 
definitively in support of the Supreme Court’s decision, that will be 
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the signal of the unity of the Federal Government, Congress and the 
courts, to see that the desegregation decisions are carried out. 

Now, the reason that I believe Senator Douglas has so much more 
in his bill is that he didn’t want it to be considered a punitive measure 
and ony have that. The rest of the bill is an effort to persuade, to 
assist, to grant money. The rest of the bill, it seems to me, helps make 
the enforcement part unnecessary, and assure that the bill as a whole 
will carry out not a punitive but a moderate and modest effort to put 
over desegregation in this country. 

We know it is a difficult problem, but we feel that the Douglass bil] 
is like a specific remedy for a very cancerous situation we have in this 
country. I would just like to pay tribute to Senator Douglas and to 
the 16 cosponsors of that bill. They are on the track, and if we can 
get something like S. 810, that is the beginning of the end of this 
problem. 

It is not the end. The end will take some time after that, but in our 
judgment, for the leadership conference, we think it is the beginning 
of the end, and I thank you for the chance of coming in at this late 
hour and still being heard. 

Senator Hennines. You are very kind to be here, Mr. Rauh, and 
we welcome you, indeed, for your substantial contributions and opin- 
lions and analyses. 

Senator Ervin. As to your analysis of the Douglas bill, the Douglas 
bill attempts to bribe those who can be bribed and threatens the rest 
of them with jail, which is nothing in the world but a forced bill, 
ultimately. 

Mr. Ravn. Well, sir, I don’t think it is fair to say “bribe.” A bill 
si offers assistance—I don’t see that this is bribery any more 
than 

Senator Ervin. It offers pay to State or local political subdivisions 
who will accept a plan as to how a State function should be carried 
out, a plan devised by some faceless people in the Department of 
Health, Education, and Welfare. 

Mr. Ravn. No, Senator Ervin. It offers assistance to anyone— 
maybe they never get near Health, Education, and Welfare. Ifa 
town in North Carolina wants some help with experts, if it wants 
additional sums for construction of a school, if it wants some teacher 
training, it can get it. It doesn’t have to have a plan devised by any- 
body. It can devise its own plan and get this assistance. 

Senator Ervin. State and local political subdivisions get no as- 
sistance from the Federal Government unless they adopt a plan of 
desegregation approved by the Department of Health, Education, and 
Welfare. The Douglas bill provides that if they don’t undertake inte- 
gration on their own authority, the Department of Health, Education 
and Welfare will make them a plan to direct them how to do it and 
offer the plan to them, and if they don’t take that plan, then the De- 
partment of Health, Education, and Welfare can call on the Attorney 
General to go into court to compel State or local officials to accept the 
Department’s plan. 

Mr. Ravn. Precisely, sir, but it is by steps. 

The first step is to try to persuade with assistance and to get the 
State to do it itself, and we would hope that that might very well 
ee many, if not most, of the States. I don’t know; you probably 

ow better how many that would persuade than I do, sir. 
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But I would hope that it would persuade a lot. 

Senator Ervin. Well, the Douglas bill has what I would call a 
carrot-stick approach. It says that if you don’t take the carrot, we 
are going to hit you with the stick. 

Mr. Ravn. That doesn’t make the carrot untasty, sir, it doesn’t 
seem to me. 

Senator Ervin. It does to some people. 

The Douglas bill contains provisions which I cannot reconcile with 
the Constitution. If I read it aright, it provides that the Department 
of Health, Education, and Welfare can deal directly with political 
subdivisions of the State against the will of the State, even though 
such political subdivisions are mere creatures of the State and have 
no power whatever, save that conferred upon them by the State. I 
can’t reconcile that with our constitutional system. 

Mr. Ravn. That doesn’t trouble me under the Constitution, sir. 
The State and local communities are bound by the 14th amendment. 
Acity can no more discriminate or deny a person the equal protection 
of the laws than the entire State, and it seems to me that the Federal 
Government has a right in seeking to stop the discrimination by any 
unit of Government in this country, be it State, county, or city, to 
deal with the unit that is causing the denial of equal protection. 

Senator Ervin. I see you and I put the same interpretation on the 
Douglas bill, anyway. 

Mr. Ravn. Yes. 

Senator Ervin. In other words, the bill provides that the Federal 
Government can go over the head of the State and deal with a local 
organization which has no existence except as a State political sub- 
division. It is intended todo that; isn’t it? 

Mr. Ravn. Certainly. 

Senator Ervin. Yes. 

Mr. Ravn. I believe that the obligation of the Federal Government 
is to seo that no State, county, township, or city is in violation of the 
14th amendment, and if it is easier or more efficacious to deal with a 
violator on a lower level, either by persuasion or action, than the full 
State, it seems to me that the Federal Government has the right and 
the duty to do it. 

For example, the Federal Government might not want—if old part 
3, now title 6, had passed—the Federal Government might not want 
to start its suit against the State of North Carolina. It might choose, 
for example, the community where the situation was ripest for integra- 
tion. 

In other words, you wouldn’t want to force a whole State possibly 
initially so to act. The idea of choosing parts may very well facilitate 
integration. In fact, it may be a more moderate approach than to 
bring in the State in each instance and to deal with the whole State 
as a unit. 

I would guess, and you can correct me if I am wrong, that there are 
areas in North Carolina much more ready for action than other areas 
in this area of desegregation, and this bill carefully considers that 
problem. 

Senator Ervin. I think this bill presents a most interesting point 
of constitutional law. School districts constitute political subdivi- 
sions of the State and have no powers except those vested in them by 
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the State. For this reason, I think it is an affront to the Constitution 
for the Federal Government to deal with political subdivisions of the 
State in derogation of the law of the State or of State action. 

Mr. Ravn. Mr. Maslow, who is the general counsel of the American 
Jewish Congress, reminds me that title 1 of the Housing Act which 
permits grants to communities directly from the Federal Government 
would apply, he believes, regardless of the State law, so long as the 
community law was adequate to permit the receipt of the funds. 

Senator Ervin. I don’t want to take issue with him, but I don’t 
think a community can accept grants in connection with housing un- 
less it is authorized to do so by the laws of the State. 

I do not think that the proposition that the Federal Government 
may have direct dealings with a political subdivision of a State not 
authorized by State law can be reconciled with our constitutional] 
system. 

Mr. Ravn. That assumes there is something in the Constitution 
which sets the State up as a barrier between the Federal Government 
and subdivisions of the State. I know of no such provision in the 
Constitution. 

I think if you were to find it, Senator Ervin, you would have to 
find it from some basic theory of federalism which requires that. I 
think there has been enough practice of grants going directly to com- 
munities that I would rather suggest that we don’t have such a tradi- 
tion. 

Certainly we do not have any specific constitutional requirement 
such as you are indicating. 

Senator Ervin. I am convinced that this is fundamental to our 
dual system of government: A political subdivision of a State has no 
power whatever except that given it by the State, and cannot receive 
any power whatever from the Federal Government. 

Mr. Ravn. It is not a question of power here. I don’t know what 
example you used; I use Virginia. The city of Richmond today is 
denying Negro citizens their rights to attend public schools where 
white children go. It seems to me that the obligation of the Federal 
Government is as much to restrain that wrong in Richmond as it is to 
restrain the situation in the entire State. If Congress in its wisdom 
should decide that the problem could be more efficiently dealt with by 
giving the authority to deal with either unit, I don’t see what in the 
Constitution prevents Congress from giving the Federal Government 
authority to choose the unit with which it will deal for purposes of 
either assistance in that part of the bill or legal action in the other 
part of the bill. 

Senator Ervin. There is a very fundamental difference in our views 
because I believe a political subdivision of a State has no power what- 
ever except what it gets from the State. It can’t get power from any 
other source on earth. But I guess our argument on this point of law 
won’t settle the matter. 

As a lawyer, Iam very much against part 3. I think you will agree 
with me that the equal-protection-of-the-law clause covers a vast field. 

Mr. Ravn. Oh yes. 

Senator Ervin. This observation finds conclusive proof in the latest 
general text statement on the subject—volume 16A of Corpus Juris 
Secundum, whose summarization of the various types of cases arising 
on the clause starts on page 296 and runs through page 534. 
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Part 3 would give the Attorney General the powers to bring a suit at 
the public expense for any person allegedly denied the equal protection 
of the laws on account of race, color, religion, or national origin in 
any field covered by this vast subject. For example, the Attorney 
General could sue at public expense in behalf of a man who claimed 
he had been denied a taxi license by the town of Podunk, Ark., on 
account of his race, color, religion, or national origin under part 3, 
couldn’t he? 

Mr. Ravn. There was one caveat you didn’t mention. I think you 
jus Biche 

Senator Ervin. I cited a fictitious town. 

Mr. Ravn. I say there is one condition in the statute, one caveat, 
that you didn’t mention, and that was that it can only be when 
the Attorney General in his judgment finds that the person he is 
protecting is unable to seck effective legal protection himself. 

Senator Ervin. Well, he can find that without any trouble if any- 
body wants to sue. 

Mr. Ravuu. Well, I have not found the problem with the Attorney 
General to be that he acted too fast and without reason. It has been 
more the other way. 

Senator Ervin. That isthe point Iam making. I am a believer that 
we ought to have a government of laws and not a government of men, 
and to my mind a government of law exists where the laws have 
control over people but not where people have contro] over laws. 

This bill would give the Attorney General the absolute control 
for all practical purposes of every possible case that could arise under 
the equal protection of the laws clause where either one of these 
conditions enumerated by me plus the fourth one that you have called 
attention to exists, could it not 

Mr. Raun. Yes, I agree with that. 

Senator Ervin. This means that instead of the legislative body 
passing a law and setting the bounds of the law, the scope of the 
actual application of the law over this whole wide territory is to 
be left to the discretion of one public official. 

Mr. Ravn. But you have that now, sir, in the criminal law. The 
only reason for part 3 or title 6 we are dealing with here is the 
failure of the criminal law. The criminal law today makes it a crime 
to do the very things we seek here to restrain. 

Senator Ervin. I disagree with you fundamentally on that. I think 
it is the duty of the Attorney General of the United States, acting 
through the district attorneys of the various districts, to prosecute 
every case where he has reasonable ground to believe that a person is 
violating Federal criminal law. It is not a matter of discretion. I 
would think that a prosecuting attorney could be impeached and re- 
moved from office if he fails to prosecute every case that he has a rea- 
sonable ground for prosecuting. 

Mr. Ravn. Senator Ervin, I have great respect for you and you 
have always been—when I have been in front of the committee we 
have had a wonderful time, but I can’t believe that last statemerit 
because today you know as I do, sir, that all over the South crimes 
are being committed for which the Attorney General could not get an 
indictment, and if he got an indictment, could not get a conviction. 

Now, I think there may be some ground for impeaching some 
people around here but I sure don’t think it is for the fact that they 
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aren’t bringing criminal actions that couldn’t in any way result in jn. 
dictment or convictions. 

Senator Ervin. Well, I don’t think that the practice and the law 
coincide on this point. While I have no knowledge on the point, | 
will assume the reason they don’t bring prosecutions is because the 
don’t want to bring prosecutions that they could possibly lose, ] 
think it is the duty of the Department of Justice to enforce crimj- 
nal laws with impartiality, and not pick out one man and say we 
are going to enforce the criminal law against you but not against 
this other man. I think the Attorney General or the district at- 
torney is guilty of malfeasance in office if he does that. That is the 
difference between prosecuting crimes and giving the Attorney Gen- 
eral discretion to bring or not bring suit. 

Mr. Ravn. I think the Attorney General today has a discretion to 
bring or not bring a criminal action under the civil rights laws. ] 
think he exercises discretion not to bring any criminal actions under 
the civil rights laws because of the hopelessness of action. If you 
want to go around impeaching him, that is all right with me, but I 
respectfully suggest that there has been a practice under our civil 
rights laws of not bringing criminal actions in the South for many 
many years whether there were Democrats or Republicans in office, 

Senator Ervin. I don’t agree with your statement concerning the 
South. I think the Government can get convictions in civil rights 
cases in the South were the law and the facts justify convictions, 
That fact was proved in the Clinton, Tenn., case. Moreover, it was 
proved in both the Federal and State courts in North Carolina a few 
years ago when the reorganized Ku Klux Klan engaged in crimes of 
violence against Negroes. In those cases, about 62 or 63 defendants 
were found guilty out of some 65 or 66 persons charged. I think 
the allegation that the prosecution can’t secure convictions in proper 
cases in the South constitutes an unwarranted aspersion upon the 
South. 

Mr. Ravn. I didn’t mean to cast aspersions, sir. I suggest to 
you, Judge Ervin, that it is a violation of the present Federal crimi- 
nal civil rights laws to deny desegregated schooling and that if it 
is not possible to enforce those criminal laws because of that, one 
needs an injunctive power where the judge will have the power to 
act if the violation continues after the injunction is issued. It seems 
to me that this is the essence of the old part 3 that we were talking 
about and everything that Senator Hennings predicted on the floor 
if we didn’t get it, it seems to me, has come true in the 20 months 
since he said it. 

Senator Ervin. Well, here is my fundamental disagreement with 
part 3. I think a man should be able to take down a law book and 
find out what his rights are. Part 3 doesn’t do that. It gives the 
Attorney General complete authority over the law in respect to the 
persons to whom the law applies. If part 3 were enacted, Congress 
would thereby pass a law covering this broad field and would thereby 
leave to one individual, namely, the Attorney General, the power 
to use the law or to refuse to use the law subject to no limitation what- 
ever. While he could bring suits in possibly 1,500 different cate- 
gories possibly, he could select categories in which he brings them in. 

Senator Hennrinos. Isn’t that true in the prosecution of criminal 
actions ? 
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Senator Ervin. No. Not according to my understanding of the 
law. I think any prosecuting attorney 

Senator Henninos. I am speaking of Federal cases. 

Senator Ervin. I think Federal 

Senator Henninos. I understand the policy of the Department of 
Justice is that every case to be prosecuted must first have clearance, 
before presentation to the grand jury, with these fellows down here in 
the Department of Justice. 

Senator Ervin. That may be the practice. I insist, however, that 
it is the duty of those in charge of the enforcement of the Federal 
criminal law to prosecute every man who commits a crime against 
the Federal Government. The Attorney General of the United States 
has no right to prosecute me for running a blockade still and let John 
Doe run a blockade still without prosecuting him. I don’t think it 
isa matter of discretion. I think it isa violation of the first principle 
of law, namely, that the law applies equally to all people in like 
circumstances. 

Mr. Ravn. May I suggest there a is a difference between the right 
and the remedy? ‘This does not affect the rights. The rights are 
there. What this is is a method of creating a remedy. 

Now, remedies are bound, it seems to me, to only be applicable in 
a part of the total situation. Here you have a remedy which is title 
6 of the Douglas bill which, of course, will only apply to part, and 
the best precedent for this—of course, you happened to vote against 
the bill—but the precedent for this was the bill that was passed 2 
years ago. No new right was created on voting, but a new remedy 
was created ; namely, the injunctive procedure. 

Now, I suggest again the problem has not been that there has been 
too much action under that. The problem has been that when Mr. 
Wilkins was asked here this morning by Senator Hennings how 
much action there has been, he could only think of two cases which 
had ever been brought. But in the nature of a remedy of this kind 
and of any remedy, it is impossible to apply it in all situations. The 
rights are there in all situations. This is not discriminatory as to 
rights. It is simply a discrimination in that you can’t sue every- 
body, whether in criminal or civil actions, all the time at the same 
time. 

Senator Ervin. But the Douglas bill reposes the power to invoke 
the remedy in one office holder, the Attorney General, who gives the 
benefit of the remedy on certain occasions to some people and denies 
the benefit of the remedy on other occasions to other people, although 
all of the people concerned are surrounded by like circumstances. 
While the proponents of the bill say they want it restricted to a par- 
ticular area of the many areas it covers, they won’t take the trouble 
to restrict it to that field. So they urge the enactment of a bill which 
covers the whole field in which the equal protection of the laws clause 
applies insofar as selected groups are concerned. 

fr. Ravn. Senator, you ought to hear the antitrust bar talk about 
the situation down at Justice. I am not a part of it, but I sometimes 
hear it. Why this fellow gets a suit brought against him and that one 
doesn’t. It isthe nature of the animal of enforcement of laws that you 
can’t do it all at once, but there must be a discretion in somebody. 
Maybe there would be somebody 
40361—59—pt. 1—_—22 
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Senator Henninoes. Well, if the Senator will yield, some of us who 
have been district attorneys in our communities have had pretty 
rough times, and we know that you can’t go out and prosecute every 
thief and murderer and bank robber all at the same time or the same 
day. 

You have to get the evidence; you have to make a case; and the fact 
that you prosecute one man, while another one goes robbing a bank, 
doesn’t mean the fellow robbing the bank is not subject to prosecy- 
tion once you can lay your hands on him and get in a position where 
he is susceptible to having a successful case brought against him. 

Senator Ervin. I have never heard of a law yet which confers upon 
a prosecuting attroney the right to prosecute one man for murder to 
refuse to prosecute another man for murder. I don’t think such a 
law exists. 

Senator Hennes. I respectfully differ. I have been both a trial 
lawyer for 6 years and a district attorney in a community of about 
2 million people. Certainly you can prosecute one man where you 
have evidence to convict him. You may not prosecute the other be- 
cause you haven’t got the evidence. 

Senator Ervry. This doesn’t involve that problem. Under this bill, 
the Attorney General can select the suits he is going to bring regard- 
less of what the evidence is. He can bring a suit for one man and 
refuse to bring a suit for another man in exactly the same situation, 

In other words, if the bill is enacted, the Attorney General will 
own the law for all practical purposes. 

Senator Hennrinos. Isn’t that true in every office charged with the 
enforcement of law ? 

Senator Ervin. No. 

Senator Henninos. Where discretion is involved? We know that 
there are many corporations in violation of the antitrust laws, let us 
say, laws against monopoly. 

Now, the Attorney General, any attorney general—and that has 
been true, I can remember well—can decide well, we will go after 
steel or go after the meat packers or go after the oil trust, go after 
these fellows, and the others may be working both sides of the street 
and notoriously doing it, but you have to use some discretion about 
going after this one and going after that one and moving. 

We are always moving. That doesn’t mean just suffering some- 
body to be absolved and to go his way hence without any hand being 
laid upon him, if he is in violation of the law. I don’t quite—maybe 
I don’t get Senator Ervin’s point. 

In all law enforcement offices, as I am sure the learned Senator 
knows, there must be some discretion as to who shall be prosecuted, 
whether a prima facie case can be made, whether sufficient evidence 
is there. Even in the condition of the office, let us say, which might 
be swamped with cases—you can’t just reach out and bring in others 
all the time or you will find yourself enmeshed in a hogelsiah under- 
brush of work piling up. 

Do I understand, Sam, that you mean to suggest that the Attor- 
ney General shouldn’t continue to have some discretion? Somebody 
must have discretion and exercise it, I think. 

Senator Ervin. Well, this bill would certainly give it to him. 

Senator Henninoas. Well, he has some of it already. 
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Senator Ervin. I disagree with you except insofar as private causes 
of action belonging to private persons are concerned. The question 
of whether a lawyer brings a suit at all for a private client is a matter 
of discretion for the client. He can bring the suit or he can waive 
the right to bring the suit. But this is not so on the criminal side 
of the docket. It is the duty of the prosecuting attorney to prosecute 
all parties whom he has reasonable grounds to believe have com- 
mitted crimes. 

If he fails to do it, he is guilty of misfeasance, and perhaps mal- 
feasance, in office. I think the witness’ point 

Senator Henninos. I see that point and I have no quarrel with it. 

Senator Ervin. The bill here, this part 3, if enacted into law, would 

ive vast power to one man, the Attorney General. He could use 

the law or not use it, as he saw fit. To my mind that is an offense 
against the first principles of a government of laws. 

Mr. Ravn. It has been suggested that you could have a more legit- 
jmate reason for impeaching the Attorney General if he were to 
exercise this power without uniform app ication than to go after 
him for his failure to enforce the criminal law under the Federal 
Civil Rights Act at the present time. 

Senator Ervin. I am not concerned so much about the Attorney 
General as I am about the fact that the Congress is asked to enact 
a piece of legislation which would cover the tremendous field covered 
by the equal protection of the laws clause, and provide that one in- 
dividual, who happens to be the occupant of one office, can determine 
the bounds to which that legislation is to be carried. To my mind, 
that is—— 

Senator Henninc. Gentlemen, may I interrupt? 

We have reached the hour of quarter past 1, and I realize this 
isa most valuable and instructive discussion. 

Senator Ervin. I have just one other thing, off the record. 

Senator Hennineos. I believe there is another witness to be called 
today. We planned on morning hearings, up to 1 o'clock, but we 
can just assume there will be rather protracted discussions with each 
witness. 

Some of us can’t devote a whole day to this. I happen to be on 16 
committees, chairman of 5 subcommittees. We all have matters we 
have to look after, people coming into our offices, so I thought, with 
the agreement that we just wouldn’t undertake to sit all day, Sam— 
and I am not trying to rush you along 

Senator Ervin. I can’t be here tomorrow. I have another com- 
mittee. 

Senator Henninos. I am going to be here tomorrow for the nomi- 
nation of the most recently appointed Associate Justice, Mr. Justice 
Potter Stewart, before the Judiciary Committee. He comes up be- 
fore the full committee for confirmation. 

Mr. Stayman. We never schedule subcommittee meetings when 
the full committee is meeting, and certainly not when the nomination 
of an Associate Justice of the United States is before the committee. 

Senator Hennines. However, there will be a hearing on Friday, 
scheduled on Friday ? 

Mr. StayMan. Yes, sir. 

Senator Henninos. And the following week, of course, too. 
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So, without wishing to be rude or abrupt or arbitrary, I just want 
Peiecis 

Senator Ervin. You have been most patient. 

Senator Hennrinos. No, Sam. I have been enlightened. It has 
been very interesting. I like to hear lawyers like you. I always learn 
something, I hope. 

It is just that we do have a time limitation on these hearings. 

Senator Ervin. Yes, and all of us have about 54 hours of work to 
do each day, and frankly 

Senator Hennrnes. Without discourtesy to the witness, nor indi- 
cating that any of the discussion should have been less that it was, I 
again beseech consideration of the problem of time. 

As you see, this is a large subcommittee. Senator Carroll was here 
today. Conflicts come up around here all the time. Something press- 
ing that you just have to do, no matter what you might want to do. 

Excuse me, Sam. 

Senator Ervin. I have nothing further. This is off the record 
entirely. 

Senator Henntncs. What we are going to do—here we are running 
almost half past 1, and Mr. Will Maslow, who is general counsel of 
the American Jewish Congress, I understand, has come down here 
from New York. 

I don’t want to visit any inconvenience upon Mr. Maslow and he 
is still warming up in the box, there, so I just want to get an idea of 
where we are and what we might do to try to resolve this. 

Do you have another question of Mr. Rauh ? 

( Discussion off the record.) 

Senator Hennines. Mr. Maslow, have you a prepared statement? 





STATEMENT OF WILL MASLOW, GENERAL COUNSEL, AMERICAN 
JEWISH CONGRESS 


Mr. Mastow. Senator, with your indulgence I would rather simply 
offer the statement for the record and try in a very few moments to 
summarize it. 

Senator Henninos. We thank you for doing that. 

Without objection, Mr. Maslow’s statement will be received, Sen- 
ator Ervin, and made a part of the record at this point. 

(The document referred to is as follows :) 


STATEMENT OF THE AMERICAN JEWISH CONGRESS ON PENDING Civit Rieuts Brits 


The American Jewish Congress is an organization of American Jews that 
has long been concerned with efforts to attain the goal of full equality for all 
Americans, a goal implicit in the philosophy of our democratic institutions but 
not yet fully realized. Our organization opposes all forms of discrimination 
based on race, religion, or national origin not only because they are offensive to 
the principles embedded in our religious heritage but also because of the evil 
consequences they have for all our fellow Americans. We greatly appreciate 
this opportunity to present to this committee our views on the civil rights bills 
now pending in the U.S. Congress. 


INTRODUCTION 


The Civil Rights Act passed the U.S. Congress at the end of its 1957 session 
was an historic advance primarily because it breached the barrier to civil rights 
legislation that had stood for 82 years. It was, however, only a first step, 
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indeed, a weak first step. It dealt with civil rights issues only in gingerly fash- 
jon. Hence, the demand for effective legislation continues unabated. It is 
neard from almost all shades of opinion. It is supported by almost every politi- 
cal grouping. 

The time has come for legislation designed to deal with the civil rights prob- 
lem in depth. This committee should not concern itself solely with trivia— 
with mere marginal manifestations of the core difficulties. The insistent demand 
for civil rights legislation stems from the fact that the need to achieve equality 
is the cardinal domestic problem of the Nation. The decisions of this committee 
must be based on that fact. The civil rights bill ultimately enacted by this 
Congress must fulfill the responsibility of the Federal Government to curb dis- 
crimination and segregation that violate our basic law. 

It is no light matter to undo a century or more of unequal treatment. Chang- 
jing deeply entrenched patterns of racial segregation is a task demanding the 
full resources of the Nation. That task, unfortunately, has been greatly compli- 
cated by open resistance on the part of some State governments. Worse, un- 
principled defiance of court decisions by a number of high State officials has 
fostered an atmosphere of lawlessness that has culminated in extreme forms of 
violence, including repeated bombing of schools, synagogues, and homes. The 
issue posed by this defiance is not how fast we shall move but rather whether 
the equalitarian commands of the 14th and 15th amendments to the Federal 
Constitution shall be nullified. 

That issue should be faced by this committee. The Federal Government has 
a clear responsibility to enforce the Constitution under which is operates. The 
vindication of constitutional rights cannot be left to individuals. The Consti- 
tution creates individual rights for the benefit of the people as a whole. And 
it expressly gives to Congress the power to adopt legislation to enforce its com- 
mands. Responsible exercise of that power, we submit, requires this com- 
mittee to recommend a civil rights bill realistically using the full powers of 
the Federal Government to end State-imposed racial segregation as soon as 
possible. 

THE PENDING BILLS 


We urge this committee to report out a single comprehensive civil rights bill 
rather than separate bills dealing with specific topics. Knowing the realities 
of congressional rules, procedures, and customs, we cannot assume that more than 
one civil rights bill will be enacted at this session of Congress. Hence, what- 
ever bill is approved by this committee should contain all the provisions that 
are needed to deal with the subject. 

The principal civil rights programs before Congress today are (1) the pro- 
posals made by President Eisenhower, which have been embodied in the six 
Dirksen bills (S. 955 to 960) and the Goldwater bill (S. 942); (2) the less com- 
prehensive but more far-reaching proposals made in the Douglas bill (S. 810) ; 
and (3) the minimum proposals made in the Johnson bill (S. 499). The pro- 
visions of these three programs are compared in a chart attached as an appendix 
to this statement. 

We discuss here the proposals made in these three programs, as well as in a 
number of the bills dealing with specific subjects. The administration package 
contains a number of useful proposals. As a whole, however, it merely nibbles 
at the edges of the civil rights problem. It would leave the burden of combating 
State efforts to maintain racial segregation upon private citizens and organiza- 
tions, with the Federal Government in the role of an interested observer. As we 
show below, it is essential for the Federal Government itself to become active in 
support of the Supreme Court decisions condemning State-imposed racial segre- 
gation. Private citizens do not have the resources to combat State governments 
that openly and vigorously oppose all moves toward desegregation. The admin- 
istration proposals would be of value only in areas where school officials are 
prepared to move toward compliance with the law. In effect, the administra- 
tion has advanced a program for the border States alone. It would do little or 
nothing in the 11 States where action is most needed. 

The Johnson bill fails altogether to come to grips with the civil rights prob- 
lem. With its stress on conciliation, it would create the impression that the ques- 
tion whether the States must end enforced segregation is still open. 

The Douglas bill, we believe, follows a sound approach. It would carry out 
the responsibility of the Federal Government to enforce the Constitution by 
empowering the Department of Justice to bring court actions to halt segrega- 
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tion. These key provisions are essential to any effective civil rights bill. At the 
same time, the Douglas bill would use positive inducements to advance desegre. 
gation. Substantial benefits would be available to school districts that decided 
to comply with the law. We therefore recommend approval of the Douglas bill, 
with the amendments and additions outlined below. 

In the following pages, we take up the specific issues with which the pending 
civil rights bills deal, compare the various proposals, and outline our recom. 
mendations. 

I. DESEGREGATION SUITS BY ATTORNEY GENERAL 


The Civil Rights Act adopted by Congress in 1957 was a modified version of 
a set of proposals first advanced by the Eisenhower administration in the spring 
of 1956. Introduced in Congress that year too late for enactment before ad. 
journment, they were reintroduced in 1957 and were approved by the House of 
Representatives without substantial change. 

Embedded in this bill was an important principle: that enforcement of Fed. 
eral constitutional guarantees is a matter of concern to the people as a whole. 
That principle underlay two of the four parts of the administration's proposals, 
Part III would have given the Department of Justice power to bring equitable 
actions to restrain State officials from violating any citizen’s right to equal pro- 
tection of the laws, as guaranteed in the 14th amendment. The parallel provi- 
sions of part IV were designed to permit similar actions to restrain State offi- 
cials from violating any citizen’s right to vote in Federal elections and from 
discriminating in any State election on the basis of race or color. 

Although part III was stricken from the bill in the Senate, part IV was 
retained and enacted into law. Congress and the President thereby recognized 
that enforcement of constitutional rights cannot be treated merely as a private 
matter to be disposed of in litigation between an individual citizen and the 
State official who denies him his basic rights. 

That principle should now be extended to the vital area that would have 
been covered by part III. The Federal Government plainly has the same 
obligation to enforce the equal protection clause of the 14th amendment as it 
does to insure the right to vote under the 15th. 

The administration expressly and unequivocally supported part III in 1956 
and 1957. On February 14, 1957, Attorney General Herbert Brownell told this 
committee that “Our experience over the years in civil rights cases demonstrates 
that in many situations civil remedies would go far toward permitting the 
Government to arrive at the most rational and fair solution of the problems 
presented.” Unfortunately, the administration now takes the position that such 
provisions should not be adopted at this time. One explanation for this change 
appears in an address given by Attorney General William P. Rogers on March 
22, 1959, to the 30th anniversary banquet of Boston College Law School. The 
Attorney General there noted growing awareness of the futility of resistance 
to desegregation and said: 

“In view of the developments I have mentioned, we in the administration do 
not believe that it is wise at this time for the Federal Government to seek 
broad new powers to initiate law suits. The institution of suits by the Federal 
Government, as distinguished from suits by aggrieved private parties, might 
tend to revive tensions which I believe are beginning to subside—they might do 
more harm than good.” 

We respectfully submit that there is no basis for this optimism. If part III 
was needed in 1956 and 1957, it is still needed now. The only sound reason 
for abandoning it would be evidence of concrete progress in ending school 
segregation. Instead, there has been an alarming slowdown. Indeed, it is fair 
to say that there was hardlly any significant change in the picture between the 
opening of schools in 1956 and the opening of the current school session. 

This may be seen by comparing the amount of desegregation at the beginning 
of the 1956-57 school year with the situation 2 years later. Table I gives this 
data for each of the 17 States that had statewide segregation laws in 1954. 
The table is based on reports appearing in Southern School News, published 
monthly by the Southern Education Reporting Service, of Nashville, Tenn. 
We have treated as desegregated all school districts that have made any kind 
of a beginning toward integration. 
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qyasLE I.—Desegregation in southern and border State school districts in fall 
1956 and fall 1958 


_ wm 














State Fall 1956 Fall 1958 

nm ae seni | pues 

CO ee eee | Fully segregated _ - | Fully segregated. ee, 

PRA danseds bake 3 of 228 biracial school districts de- | 8 of 228 biracial school districts de- 

segregated. | segregated. Little Rock high schools 

| closed to prevent desegregation 
| ordered by court. 

DMAMETOs.- 2. sans 205- | 140f63 biracial school districts desegre- | 17 of 61 biracial school districts desegre- 

| gated; 8 others planning desegrega- gated. Southern School News re- 
tion. ports: ‘‘No new school districts have 
begun desegregation since 1956.”’ 

Soe ere FU SONPOOREO «  sccscccndgencvedacde Fully segregated. 

Georgie....----- 2-2 ene eee |--- i vo insctde axcecsiuaiehendanaten saad Do. 

DRE a3 cawccsossans | Desegregation programs underway in | Desegregation programs underway in 

92 of 177 biracial school districts and 117 of 171 biracial school districts. 
planned in 17 more. 

PRs a. «nntncnncncka | Fully segregated .| Fully segregated. 

OS | Baltimore city and 19 counties accept- No change, except for the county plan- 
ing Negroes in formerly white ning desegregation in 1956. No de- 
schools, Of remaining 4 counties, 1 segregation in 2 remaining biracial 
planning desegregation. counties. 

Mississippi. ....-.---.--- | Fully segregated. -....-........--..-- | Fully segregated. baid 

Missouri. -....--------..| 184 of 244 biracial school districts de- | 211 of 244 biracial school districts de- 
segregated. segregated. 2 counties in the delta 

country of the Boot Heel have made 


| no move toward desegregation. 

North Carolina... .---.--- BUNS SNORE vitesse Token integration in 3 cities with a 
total of 11 Negro students attending 
formerly white schools. 


0 ee 174 of 261 biracial school districts de- | 238 of 271 biracial school districts de- 
| segregated or beginning desegrega- | segregated or beginning desegrega- 
tion. tion. 
South Carolina.-------.-- | Fully segregated... ........-.....- Fully segregated. 
| EES: Desegregation only at Clinton High Desegregation at Clinton High School 
School. and stair-step plan started at Nash- 
| ville. 
te Blithe Desegregation started in 103 of 714 bi- | Desegregation started in 124 of 722 bi- 
racial school districts, almost en- racial school districts. Process 
tirely in western Texas where the slowed by State statute requiring 
proportion of Negro is small. referendum on desegregation plans. 
Se fs |) a ee Fully segregated. 9 schools in 3 school 


districts closed to prevent desegrega- 
tion ordered by courts. 





West Virginia. .........- | 20 of 44 biracial school districts desegre- | 25 of 43 biracial school districts desegre- 
gated and 21 partly desegregated. gated and the remaining 18 partly 
desegregated. 





It will be seen that progress during the last 2 years has been almost wholly 
confined to border States where the requirements of the Supreme Court deci- 
sions were accepted almost as soon as they were announced (Delaware, Kentucky, 
Maryland, Missouri, Oklahoma, and West Virginia). In 1956, eight States were 
fully segregated (Alabama, Florida, Georgia, Louisiana, Mississippi, North Caro- 
lina, South Carolina, and Virginia). During the next 2 years, this number was 
reduced by only one, North Carolina, in which eee a a token integration 
plan is reflected by the presence of 11 Negro students at previously all-white 
schools. In the remaining three States (Arkansas, Tennessee, and Texas), 
where desegregation made some progress secminae after the Supreme Court 
decisions, Official resistance by the State tilinaenals has brought progress 
almost to a standstill. 

The only significant development since the fall of 1958 has been in Virginia, 
where Negroes are now attending previously all-white schools in 4 of the State’s 
114 school districts following invalidation of a number of statutes embodying 
massive resistance to integration. Welcome as this advance is, it cannot be 
said that the opposition has collapsed. There has been no significant change 
in other States (Little Rock High School is still closed), and in Virginia itself 
new plans are being drafted to confine the new beachhead to the smallest possible 
area. 

Failure to enact part III provisions would mean that enforcement of the equal 
protection clause will continue to be left to what the Attorney General called 
suits by aggrieved private parties. Commonsense, as well as the experience of 
the last 5 years, shows that this is too much of a burden for individual citizens 
tocarry. Ranged against them are the tax-supported powers and resources of 
their own State governments. The legislatures that are supposed to represent 
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them devote their efforts to designing more and more complicated defenses of 
the status quo. The so-called pupil assignment plan alone can be expected to 
prolong litigation indefinitely. 

The organizations to which the aggrieved Negroes turn for help are them. 
selves forced to fight for their existence against the same State governments, 
As we note below, one of the most shocking developments in the whole desegrega. 
tion struggle has been the shameful campaign of harassment waged by the 
Southern States against the National Association for the Advancement of Colored 
People solely because of its efforts to obtain for its members rights they have 
long been illegally denied. 

Under these circumstances, it is hardly surprising that the presently pending 
suits by aggrieved private parties leave most of the segregated school systems 
untouched. Even if all the pending suits were immediately successful, the vast 
bulk of public school segregation would continue. This is shown in table II, 
“hich shows, for each of the 11 Southern States, the number of school districts 
against which desegregation suits have been started. No suits at all are pending 
in Alabama and Mississippi, only one in Georgia, South Carolina, and Tennessee, 
two in Arkansas, and three in Florida, Louisiana, Texas, and Virginia. For the 
11 States as a whole, in the 19387 biracial school districts in which no start 
toward desegregation has been made only 25 suits are pending. Victory in al] 
these suits, which may well take years, would affect only the school districts 
against which they are brought. That would leave segregation intact in 1,912 
southern school districts. 

We earnestly urge that prolonged continuation of racial segregation in open 
defiance of the Constitution is a threat to democratic government that must be 
of deep concern to the whole Nation. Totally new methods of dealing with this 
threat must be used. The burden is far too much for the Negro community to 
bear alone. The Federal Government must begin to use its undoubted power 
to bring about compliance with the Constitution under which it operates. 


TABLE II.—Pending court actions to desegregate public grade and high schools 
in 11 Southern States 











Number of Number of dis- Number of 
State Number of biracial school | tricts where | segregated dis- 

school districts districts desegregation | tricts subject 
has started to pending suit 
Rei cle ri eanncnae sated ay Cried 113 113 | 0 0 
Aveeeees............- Ke eats 423 228 s 2 
eee Sannaseoie 67 67 0 3 
ad ecb dwapan winner aca 200 196 0 1 
Louisiana- ----- Sie baka cite Sieaatied 67 67 | 0 3 
Mississippi------------ cae URLS > cee 151 151 0 0 
North Carolina_-..___-- . ee cr 172 172 | 3 8 
RS ns net ccaceihecowsesa~s 107 107 0 1 
I Sete unae dete noche atic 152 | 141 2 1 
Ea ee eS ee i 1, 650 722 124 3 
Ne eat cada cecilia admin 114 114 4 3 
A Gntkdnacickntdage 3, 216 2,078 141 25 

| 








We therefore urge that this committee take as its principal obligation in pre 
paring a civil rights bill for 1959 the approval of effective legislation giving the 
Department of Justice authorization to seek from the courts injunctions against 
violations of the equal protection clause of the 14th amendment. We believe 
that this has been done in section 601 of the Douglas bill. That section provides 
that whenever the Attorney General receives a signed complaint that any person 
is being deprived of the right to equal protection of the laws by reason of his 
race, religion, or national origin, the Attorney General may institute a civil 
action against any person who is threatening to deprive any other person of equal 
protection under color of State or local law. (The provision permitting the 
Attorney General to act only on receipt of a signed complaint should allay the 
exaggerated fear that the Department of Justice would be encouraged by this 
proposed law to disrupt otherwise “peaceful” situations. ) 

This section further provides that the Attorney General may act only when he 
certifies that the person whose rights are threatened is unable to seek effective 
legal protection. Paragraph (b) of this section provides that a person would 
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pe regarded as unable to seek protection, not only when he is unable to bear the 
expense of litigation, but also when he is threatened with reprisals if he insti- 
tutes a suit. We believe that these restrictive provisions are undesirable. In 
effect, the Attorney General would be able to act only if he declared the persons 
involved to be paupers or if he made an administrative finding that force and 
duress were being exerted strongly enough to result in effective intimidation. 

It must be borne in mind that the Federal Government has the responsibility of 
acting in this area, not because individuals need assistance, but because the 
public as a whole has an interest in enforcement of the equal protection clause. 
yhat interest should be vindicated whenever the powers of the Federal Govern- 
ment are properly invoked. 

We therefore suggest that this committee include in the civil rights bill it 
reports a provision modeled on section 601 of the Douglas bill but without para- 
graph (b) and with the following words stricken from paragraph (a): “and 
whenever the Attorney General certifies that, in his judgment, such person or 
group of persons is unable for any reason to seek effective legal protection for 
the right to the equal protection of the laws” (p. 19, lines 9-13). 

The Douglas bill contains two additional provisions giving the Department of 
Justice power to bring equitable actions dealing with civil rights. Under sec- 
tion 608, the Attorney General, on receipt of a signed complaint, could bring an 
equitable action against any person who, under color of State or local law, was 
depriving any person of any right guaranteed by the 14th amendment because 
that person had opposed denial of equal protection of the laws to others. This 
provision is prompted by the measures taken by a number of Southern States to 
suppress organized antisegregation activity, particularly by the National Asso- 
ciation for the Advancement of Colored People. The measures taken up to the 
spring of 1957 are summarized in the report prepared by the undersigned organ- 
ization, “Assault Upon Freedom of Association,” a copy of which accompanies 
this statement. Such measures are still being enacted. As recently as February 
25 of this year, Governor Faubus of Arkansas signed into law a bill prohibiting 
all State agencies, including school districts, from hiring members of the NAACP. 

These curbs on the basic constitutional right to freedom of association are 
manifestly unconstitutional (NAACP v. Alabama, 357 U.S. 449 (1958)). The 
Federal Government should be given power to see that that right is preserved. 
We therefore urge approval of section 603 of the Douglas bill. 

Section 604 of that bill would authorize the Attorney General to intervene, 
with all the rights of a party, in any action brought in a Federal court to pre- 
vent deprivation of equal protection of the laws because of race, religion, or 
national origin. This section would eliminate whatever doubts there may be as 
to the Government’s right to intervene in such cases and would also make clear 
to the Department of Justice that the Congress approves such intervention. 


II. GRANTS IN AID 


The public interest in bringing about rapid compliance with the Supreme 
Court’s decisions condemning enforced racial segregation need not depend ex- 
clusively on statutory restraints such as those described above. The Govern- 
ment can also facilitate desegregation by placing its resources at the services 
of State officials endeavoring to comply with their constitutional obligations. 
It can help them overcome the obstacles they unquestionably face. A number 
of proposals to that end have been made in the pending bills. 

Both the Douglas bill and the administration proposals would give aid to 
school officials desiring to end segregation by helping them to finance some of 
the expenses that integration plans are likely to entail. The relevant portions 
of the administration program are contained in S. 958. It would authorize 
appropriations, without specifying the amount, for two principal purposes: (1) 
To help local educational agencies finance supervisory, administrative, social 
work and other nonteaching professional services needed in order to accomplish 
desegregation; and (2) to help State agencies finance the developing and carry- 
ing out of State policies and programs for desegregation in the public schools, 
including technical assistance to local educational agencies. Funds would be 
apportioned to the various States that maintained segregated schools in 1953— 
54, on the basis of school attendance during that year. The funds would be 
available only on a matching basis; that is, the States would have to provide an 
equal amount of money. 

In order to obtain money, a State would submit a plan to the HEW Depart- 
ment containing certain specified administrative features. If a State failed to 
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submit a plan, grants could be made directly to a school district but only if the 
State consented or if the State “had indicated that it assumes no responsibility 
with respect to the desegregation of public schools.” Appropriations would be 
authorized only through the fiscal year ending June 1961. The Secretary would 
be directed to report to Congress by January 1961 his recommendations for 
extension or modification of the program. 

The aid provisions of the Douglas bill are contained in title III. The Seere. 
tary of Health, Education, and Welfare would be empowered to make grants to 
States or local units which maintained segregated schouls in May 1954, to assist 
in meeting the costs of additional educational measures necessitated by the 
process of ending segregation. Grants could be made for employing school. 
teachers, the cost of giving training courses, the cost of employing specialists 
and other costs directly related to eliminating segregation. Grants could also 
be made for school construction costs where necessary to make it possible to 
‘arry out a desegregation plan without lowering educational standards, fj. 
nally, grants could be made to replace State payments to a school district that 
were withdrawn because the district was starting to end segregation. Grants 
would not be made on a matching basis and there is no provision for appor. 
tionment among the States. A separate section would permit grants to uni- 
versities to help finance training courses. Appropriations of $40 million a year 
for 5 years would be authorized. 

We believe that S. 958 defines too narrowly the purposes for which aid could 
be given. School districts should be aided not only in hiring nonteaching pro- 
fessionals but also in the other respects detailed in the Douglas bill. 

We also oppose the matching provisions in S. 958 because they would sub- 
stantially impair the effectiveness of this kind of assistance. The Federa] 
Government should affirmatively encourage school districts to bring themselves 
into compliance with constitutional requirements. This can be done by easing 
their very real financial problems. But there will be little encouragement if 
the Congress places additional burdens on the school districts. Since the total 
sums likely to be involved in this program are relatively small, the Goverp- 
ment should make this money available without requiring matching. 

We therefore urge this Committee to approve the grants-in-aid provisions 
of the Douglas bill. 

Both the Douglas bill and the administration bill would also authorize the 
Department of Health, Education, and Welfare to furnish technical assistance 
to school districts in dealing with problems of desegregation. Both bills recog- 
nize that these problems are common to school districts all over the South and 
that a Federal agency can collect and disseminate information on how various 
school officials have dealt successfully with the problem of desegregation. 

Section 7 of 8S. 958 provides that the Commissioner of Education shall collect 
and disseminate information on the progress of desegregation in public schools, 
He would be directed, upon request, to provide information and technical as- 
sistance to State and local officials to aid them in developing desegregation pro- 
grams. Also upon such request, the Commissioner would be empowered to 
initiate and participate in conferences dealing with educational problems arising 
out of the desegregation decisions. 

Broader and more detailed provisions on this subject are contained in title 
II of the Douglas bill. Under these sections, the Secretary of Health, Education, 
and Welfare could give technical assistance to State and local officials by dissem- 
inating information that would foster understanding of and compliance with the 
Supreme Court decisions. This assistance could be given by making available 
information on cases of successful desegregation, by calling local, State, and 
regional conferences to discuss ways of ending segregation, by appointing local, 
State, and regional advisory councils, by reporting semiannually to Congress 
on progress in eliminating segregation and by such other means as the Secre- 
tary deems appropriate. The Secretary would be empowered to employ a staff 
of specialists whose services would be made available to school officials. An 
appropriation of $2,500,000 a year would be authorized for the next 5 years. 

We believe that the broader provisions of the Douglas bill are reasonable 
and desirable and we therefore urge approval by this committee of sections 
201 to 204 of that bill. 

Ill, EFFORTS TO INDUCE COMPLIANCE 


There is one other function the Federal Government can perform in facilitat- 
ing the processing of ending segregation. It can make available the services 
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of its representatives to conciliate differences among elements in the popula- 
tion as to how to proceed with integration. 

Conciliation, of course, can help only among those groups that are prepared 
to cooperate. We must assume that those who publicly proclaim their intention 
to maintain racial segregation despite the requirements of the Constitution are 
not prepared to conciliate their differences with those who believe in uphold- 
ing the rule of law. Efforts to “conciliate’ between these two groups are not 
likely to be fruitful. 

While conciliation efforts by the Federal Government should be encouraged, 
we do not believe that this requires detailed legislation or the establishment of 
any new agency. The provisions for technical assistance in the Douglas and 
Dirksen bills, already described, would provide a procedure under which rep- 
resentatives of the HEW Department could assist in bringing different groups 
together. We suggest, however, adoption of a clause specifically empowering 
them to do so, along the lines of section 401 of the Douglas bill but worded some- 
what more broadly. 

A detailed proposal to establish a Community Relations Service is made in the 
Johnson bill. Under title I of that bill, the proposed Service would provide con- 
ciliation assistance in any community where “disagreements” regarding the 
requirements of the laws or Constitution of the United States, or any difficulties 
that might affect interstate commerce, were threatening to interrupt peaceful 
relations. 

We believe this proposal misconceives the function of conciliation. Govern- 
ment efforts to reconcile the disagreement arising out of constitutional and 
statutory requirements must be directed primarily at obtaining compliance with 
the law as interpreted by the courts. An independent agency directed only to 
“eonciliate” with a view to allaying “disagreements” is not likely to achieve this 
purpose. The conciliation functions should be carried out as part of a broader 
mandate to a Federal agency to facilitate desegregation. It is for this reason 
that we have recommended that responsibility for conciliation efforts be given 
tothe HEW Department along with provisions for technical aid and other forms 
of assistance to school districts contemplating integration. 


IV. ENFORCEMENT OF COURT ORDERS 


Events in Little Rock, Ark., Clinton, Tenn., and elsewhere have made it all 
too clear that there are small but determined groups who are prepared to carry 
their defense of racial segregation even to the point of disrupting the due per- 
pormance of obligations under court orders. We urge this committee to approve 
provisions making such conduct a crime and also empowering the Federal Gov- 
ernment to restrain it through appropriate equitable actions. 

Both the administration program and the Douglas bill contain provisions deal- 
ing with this subject. S. 955 would make it a Federal crime to interfere with “the 
due exercise of rights or the performance of duties” under any order dealing with 
school segregation. Section 602 of the Douglas bill would authorize the Attorney 
General to institute an equitable action against any person interfering with 
“the execution” of any court order protecting equal protection of the laws. 
(Sec. 602 of the Douglas bill would also give the Attorney General power to 
bring an equitable action against persons hindering public officials from accord- 
ing any person equal protection of the laws.) 

We believe each of these provisions is defective in one respect. We see no 
reason why S. 955 is confined to segregation in public schools. On the other 
hand, the Douglas bill does not reach the use of force against persons having 
tights under a Federal order (e.g., the Negro schoolchildren affected by a de- 
cree) ; it would apply only to interference with those charged with “execution” 
of an order (e.g., school officials). We therefore suggest approval of section 
602 of the Douglas bill with the following change: For the words, “or persons 
preventing or hindering, or threatening to prevent or hinder, or conspiring to 
prevent or hinder the execution of” (p. 20, line 22 to p. 21, line 1), substitute the 
following words, taken from S. 955 (p. 1, lines 6-10): “who corruptly, or by 
threats or force, or by any threatening letter or communication, willfully pre- 
vents, obstructs, impedes, or interferes with or willfully endeavors to prevent, 
obstruct, impede, or interfere with the due exercise of rights or the perform- 
ance of duties under.” 

We further suggest approval of S. 955 which would make obstruction of court 


orders a crime, with appropriate changes to give it the same scope as section 
601 of the Douglas bill. 
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Vv. FEDERAL SCHOOLS 


One of the Dirksen bills (S. 959) deals with a separate aspect of the schoo} 
problem. The Federal Government has recognized that it has a responsibility 
to see that adequate schools are available when Federal operations bring a large 
number of families into a new area. Accordingly, a number of laws have beep 
adopted to insure schooling for children of persons brought into new areas 
because of service in the Armed Forces or employment at Federal installations 
or plants holding large Federal contracts (20 U.S.C. secs. 236-244). 

In part, this is accomplished by the Federal Government operating schools on 
Federal property. However, the larger part of the program consists of grants 
to the States to enable them to build the necessary schools. When schools are 
shut down by State governments to frustrate compliance with a court des 
tion decree, the children of families brought into the area by Federal operations 
may be deprived of schooling. 

Under S. 959, if children of members of the Armed Forces were deprived of 
schooling because the public schools had been shut down as a result of officia} 
action, the Federal Government would be empowered to build the necessary 
schools on Federal property. An additional provision would permit the Federa] 
Government to save the expense of building new schools by allowing it to take 
over school buildings constructed with Federal funds. However, this would 
apply only to schools built after the bill was passed and hence would not go into 
effect for some time. 

We endorse these provisions but suggest that they do not go far enough. The 
bill should not be limited to children of Armed Forces personnel. Our defense 
effort is threatened when civilians are discouraged from taking or keeping jobs 
in Federal establishments because no schools are available for their children, 
We therefore urge this committee to approve S. 959 but with amendments to 
make it apply to children whose parents are so employed. 


VI. INSPECTION OF ELECTION RECORDS 


The Civil Rights Act of 1957 gave the Department of Justice authority to 
start injunction suits against election officials who deny anyone the right to 
vote in elections of Federal officials or who discriminate on the basis of race in 
State and local elections. In seeking to exercise its powers under this provision, 
the Department of Justice has had difficulty in getting access to voting and 
registration records. 

Both the administration bills, 8. 957 and the Johnson bill, contain provisions 
dealing with this matter. Title III of the Johnson bill would permit the Attor- 
ney General to subpena records relevant to an investigation of alleged inter- 
ference with the right to vote under the 1957 act. If the records were in the 
Possession of State, local, or governmental employees, the Attorney General 
would have this power only after he had requested the Governor of the State 
to order the person to surrender the document and the Governor had refused. 
The bill provides that, if a person refuses to comply with the subpena, the 
Attorney General may apply to a special Federal district court of three judges 
for a decree requiring compliance. Disobedience of any such court decree would 
be punishable as contempt of court. 

S. 957 would go much further. It would require election officials to retain 
registration and other records for a period of at least 3 years after any general 
election in which Federal officials are chosen. Failure to retain the records 
and willful destruction of such records would be Federal crimes. The At- 
torney General would have the right to examine and copy the records and to 
get the aid of a Federal district court if he were denied access to them. 

We recommend that this committee endorse the provisions of S. 957 as far 
superior to those of the Johnson bill. The latter is open to criticism because 
it contains a possible loophole in the provision under which records held by 
State officials could be subpenaed only after the Governor of a State had refused 
to order their production. In most States, the Governor has no power to control 
the acts of State judges or election or registration boards. Once a Governor 
had ordered a State judge to furnish records in his possession to the Attorney 
General, the subpena provisions of the Johnson bill would not apply, even if 
the judge successfully flouted the Governor’s order. In addition, the three 
judge court requirement of the Johnson bill is cumbersome. Most important, 
however, the provision of S. 957 requiring that registration records be kept 
for 3 years is necessary to deal with the present problem. Only recently, 
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g special session of the Alabama Legislature adopted a measure allowing regis- 


ool tration boards to destroy election records after 30 days. 
y VII. CIVIL RIGHTS COMMISSION 
= The Federal Civil Rights Act of 1957 established a Federal Commission on 
~ civil Rights to study problems affecting equal protection of the laws. The 
- life of the Commission was limited to 2 years from the effective date of the 
on act, September 9, 1957. It was almost a year before the Commission was 
‘nts effectively organized. , Nis 

Title II of the Johnson bill would extend the life of the Commission to 
= January 31, 1961. S. 960 proposes a longer extension, to September 9, 1961, 
ma and would also require the Commission to submit an interim report to the 
ons president and Congress by September 1, 1959. 
i of We believe it desirable for the Commission to file its final report while 
otal Congress is in session. Hence we favor the date proposed in the Johnson 
3a pill. We believe further that a useful purpose would be served by the pro- 
. posed requirement of an interim report contained in S. 960. 
take Mere extension of the life of the Commission, however, is not enough. Sec- 
ould tion 104(a) of the 1957 act, which describes the powers of the Commission, 


into directs it (1) to “investigate” sworn allegations that U.S. citizens are being 
deprived of their right to vote because of race, religion, or national origin; 


The (2) to “study and collect information” concerning denial of equal protection 
ense of the laws; and (3) to “appraise” Federal laws and policies regarding equal 
jobs protection of the laws, The Commission has interpreted this section as giving 
iren. it full investigative powers only in voting cases. Furthermore, the require- 


ts to ment that the Commission act in such cases only on sworn complaints has 
proved unduly restrictive. 

We therefore recommend that section 104(a) of the 1957 Civil Rights Act 
beamended to read as follows: 

“(a) The Commission shall conduct investigations to determine whether citi- 
ty to wns of the United States are being deprived of their right to vote and have 


- 


ht to that vote counted or of any other rights, privileges, or immunities secured or 
ce in protected by the Constitution or laws of the United States by reason of their 
ision, color, race, religion, or national origin.” 
- and 

VIII. GOVERNMENT CONTRACTORS 
vo _ In 1941, President Roosevelt issued Executive Order 8801 establishing the 


inter- | Wartime Fair Employment Practices Committee. The order required all Fed- 
in the eral contracts to contain a provision prohibiting discrimination by contractors 
neral | “nd subcontractors. Although the wartime FEPC went out of existence in 
State 1946, the contract clause has remained in effect. It is now administered by the 
fused. President’s Committee on Government Contracts, originally established by Presi- 
a. the dent Truman and renewed and strengthened by President Eisenhower, who 
judges named Vice President Nixon as its Chairman. wut 
would | 8. 942, sponsored by Senator Goldwater, would create a Commission on Equal 
Job Opportunity Under Government Contracts to replace the President’s Com- 
retain | mittee. In doing so, it would declare it to be “the policy of the U.S. Govern- 
reneral | Went to eliminate discrimination” in work on Government eontracts. This 
-ecords would, for the first time, give the present nondiscrimination clause in Govern- 
he At. | Ment contracts a basis in statutory law. 
and to However, the proposed Commission, like the present Committee, would operate 
. without enforcement powers. It would have power to make investigation and 
as far studies and to hold hearings (but without power to subpena witnesses). It 
pecause could make recommendations to the President and to the various Government 
eld by agencies that have contracts, such as the Defense Department. The bill would 
refused direct contracting agencies to perform whatever duties the President imposes 
control | "on them. Presumably, this would give the President the ultimate power to 
overnot ‘compel agencies to enforce their contracts. 
ttorney We submit that this is manifestly a haifhearted approach to this problem. If 
‘even if Congress is to take the decisive step of giving the nondiscrimination clause in 
. three Government contracts a permanent statutory base, it should provide effective 
portant, machinery for its enforcement. While the President’s Committee has achieved 
be kept some gains, it has never had enough power to do a real job. Asa result, the 
cently, «isting nondiscrimination clause is widely ignored. 
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We therefore recommend that this committee endorse provisions establishing 
a Commission such as that envisaged in the Goldwater bill but that it give that 
Commission conventional administrative powers to investigate complaints of 
discrimination by Government contractors, to issue subpenas and hold hearings 
and, ultimately, to issue cease and desist orders enforcible in the courts requir. 
ing compliance. 

Ix. HATE BOMBINGS 


During 1957 and 1958, the Nation was shocked by a series of bombings and 
attempted bombings of integrated schools and Jewish places of worship. The 
fact that on!y a very few arrests have been made in connection with these 
outrages has prompted substantial support for legislation that would give the 
Federal Government power and a clear mandate to assist local officials in appre- 
hending the culprits. 

Both the Johnson bill and the administration program have provisions on 
this subject. Title IV of the Johnson bill would make it a Federal crime to 
transport explosives in interstate commerce (or to possess any explosives go 
transported) with the knowledge or intent that they will be used to damage any 
property “for the purpose of interfering with its use for business, educational, 
religious, charitable, or civic objectives.” S. 956 would make it a Federal crime 
to travel across State lines in order to avoid prosecution for violating State 
laws against damaging property if the property was used “primarily for re- 
ligious purposes or for the purposes of * * * education.” 

In addition, a large number of separate bills dealing with bombing have been 
introduced in both the House and Senate, the most important of which are 
referred to here. The bill introduced by Senator Kennedy on behalf of him- 
self and 33 other Senators (S. 188) would parallel the Johnson bill by making 
it a Federal crime to transport explosives in interstate commerce, or to possess 
explosives that have been so transported, with knowledge that they are to be 
used to damage or destroy any building “for the purpose of interfering with 
its use for business, educational, religious, charitable, or civic objectives.” 
The bill introduced by Senator Keating on behalf of himself and 14 other Sen- 
ators (S. 73) would apply also to property used for “residential” purposes, 

We believe that legislation of this kind is desirable. It would bring the 
power of the Federal Government to bear on efforts to discover the perpetrators 
of bombing outrages and attempts. Would-be bombers are likely to be de 
terred if it is known that the FBI will participate in the ensuing investigation. 

However, it is essential that the provisions approved by this Committee be as 
broad as the evil at which they are aimed. This requires that they apply not 
only to schools, places of worship and other institutional buildings but also to 
homes. 

Almost half the incidents against property that have taken place in the South 
in the last few years have been against the homes of Negroes. We are sub- 
mitting with this statement a chart we have prepared showing the bombings in 
the 11 Southern States for the last 4 years. The evidence presented in this 
chart establishes that any bill that fails to include residences will miss at least 
half of the mark. Indeed, the deterrent effect of a possible FBI investigation 
is particularly needed in attacks on homes, where investigations by State offi- 
cials have been less vigorous than when institutions are destroyed. We believe 
the scope of the Keating bill is tailored most closely to the demonstrated need 
for this legislation. 

The various bills also differ significantly in respect to their enforcement 
features. The Keating and Kennedy bills described above contain carefully 
drafted provisions that would create rebuttable presumptions, when an explosive 
was used against a specified type of building, that the explosive was carried 
across State lines. This would virtually direct the FBI to start an investigation 
whenever such a dynamiting occurred. The Johnson bill would create no such 
presumption but would authorize an FBI investigation when the Attorney 
General concluded that there were grounds to believe that an explosive had 
been transported across State lines. This would leave the Justice Department 
with power to decide in each case when it would intervene. The administration 
proposal is the weakest on this point, since it would apply only when a person 
had fled across State lines. FBI investigations would be confined to deter- 
mining whether there had been such a flight. This would keep Federal par- 
ticipation in the investigation of bombings to a minimum. 

The Johnson, Keating, and Kennedy bills also contain a provision that would 
make it illegal to use the mails, telephone, or other instrumentalities of inter- 
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state commerce to disseminate false information concerning bombing attempts. 
Such a provision would deter the vicious practice of disrupting the use of 
puildings by making anonymous telephone calls. 

Finally, the Johnson bill contains a useful provision, not contained in other 
pills, that would permit the FBI to assist legal officials in the investigation of 
any bombing, without regard to interstate transportation or the nature of the 
puilding, upon the request of the Governor of the State or the mayor or other 
chief official of the place where the bombing occurred. 

We urge this Committee to approve the antibombing provisions of the Keating 
pill, with the addition of the last described provision of the Johnson bill. 


X. CONGRESSIONAL FINDINGS 


The Douglas and Johnson bills, as well as the Federal aid bill introduced by 
Senator Dirksen (S. 958), contain proposed congressional findings concerning the 
situation resulting from the Supreme Court decisions condemning enforced racial 
segregation. Section 102 of the Douglas bill contains the most detailed findings, 
starting with the firm statement that the Supreme Court decisions “express the 
moral ideals of the Nation.” §S. 958 makes it plain that, under the Supreme 
Court decisions, State and local agencies formerly operating segregated facili- 
ties have an obligation to end segregation. Section 101 of the Johnson bill merely 
notes that the requirements of the Constitution have given rise to disagreements 
tending to disrupt peaceful community relations. 

We doubt that any necessary purpose would be served by including a set of 
findings in any bill this committee reports. Effective substantive legislation to 
deal with pressing civil rights problems can be enacted without preliminary find- 
ings. Approval of such legislation by Congress should not be jeopardized by in- 
yiting debate on the wording of such declarations. We therefore recommend that 
no findings be included in any bill this committee reports. 

If the committee, however, decides to include findings, we respectfully urge 
that they should contain an affirmative declaration recognizing that State- 
imposed racial segregation violates the moral and ethical principles that must 
guide congressional action. Anything less than this could be interpreted as a 
repudiation of the Supreme Court’s antisegregation decisions. We also wish to 
warn against inclusion of language such as that contained in section 101 of the 
Johnson bill, which declares that, “The use of force in any manner as a means of 
trying to solve these disagreements [over the requirements of Federal laws] not 
only fails to produce satisfactory solutions but also tends to aggravate the dis- 
agreements and to create new problems.” In the context of the present civil 
rights debate, the term “force” is likely to be taken as including force of law. 
It would be manifestly improper for the Congress, in the process of enacting a 
civil rights law, to indicate reservations as to the effectiveness of legal sanctions. 
Rather, it should state clearly that the legislation it is enacting is an exercise 
of its power under the Constitution to adopt appropriate measures to insure 
fullimplementation of our fundamental law. 


CONCLUSION 


We conclude this statement as the Attorney General concluded the 1954 brief 
for the United States on the further argument of the questions of relief in the 
school segregation cases (p. 29): 

“The responsibility for achieving compliance with the Court’s decision in these 
cases does not rest on the judiciary alone. Every officer and agency of govern- 
ment, Federal, State, and local, is likewise charged with the duty of enforcing 
the Constitution and the rights guaranteed under it. And, ultimately, it is the 
obligation of every citizen to respect and abide by the law, once it is authorita- 
tively declared.” 


The American Jewish Congress believes that by adopting the proposals outlined 


above, the U.S. Congress will be performing its share of our joint responsibility 


to further the American dream of equality. 
Respectfully submitted. 
WILL MASLow, 
General Counsel, American Jewish Congress. 
JOSEPH B. ROoBIson, 


Of Counsel. 
Apri 8, 1959. 
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2 Numbers in parentheses refer to Senate bill number. 
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Senator HenntNes. You may proceed, sir. 

Mr. Mastow. I know the hour is late. 

Senator Hennincs. We want to extend you every courtesy and 
every opportunity to be heard. 

Mr. Mastow. I know the hour is late and I don’t mean to repeat 
anything said by any of the other witnesses. I would like, however, 
to call your attention to the statement so that it may be of most use 
to the members of the committee. 

I apologize for is length, but on the other hand, we have a table 
of contents arranged topically, discussing the various proposals in 
the three civil rights packages before you. 

I would like, if I may, to begin with hate bombings, which is on 
page 25. 

Senator Henninoas. Mr. Maslow 

Mr. Mastow. I understand your point. 
ment on it. 

Senator Hennrnas. Yes. We will be glad to have it. You ‘heard 
what I said. I think Senator Ervin agrees that the bombing sec- 
tion—you and I talked about that, didn’t we? 

Senator Ervin. Yes. I don’t think it has any reference to civil 
rights as such. 

Mr. Mastow. We don’t care how you describe it as long as some 
measure is enacted. But I want to take advantage of Senator’s Er- 
vin’s presence since he has introduced one of the good bills on the 
subject, and I wonder if you would like to have introduced in the 
record a chart showing the types of bombings 

Senator Hrnnines. I would say, sir, that would be most helpful t 
the committee, and I assume it would be to the subcommittee on Im- 
provements in the Federal Criminal Code. 

Mr. Mastow. Very well. 

Senator Hennincs. And would not properly have any place in this 


record because it is not germane to the substantive legislation we are 
considering. 


Mr. Mastow. Thank you, sir. 


We regard as the heart of the problem before you the proposal to 
authorize the Attorney General to bring suits for civil injunctions in 
the Federal courts. And therefore, if I were compelled to charac- 
terize the administration proposals in a word, as in fact I am com; 
pelled by time, I would say that they merely nibble at the problem. 

Now, I would like respectfully to call your attention to two charts 
inour statement. The chart on table 1 on page 7 of the statement is 
a chart showing the progress of desegregation in Southern and border 
States in the fall of 1956 and in the fall of 1958. This table 1, which 
is based on material furnished by the Southern News Service, lists 
the number of biracial school districts in the 11 States of the South 
and the 6 border States, and then gives information as of the fall of 
1958 as to school districts where some desegregation has begun. 

Now, the purpose of this chart is to challenge the thesis of the 
Attorney General that things are going along so well that we don’t 
need to enact the old part 3. If you will examine that chart, you will 
see that although almost 5 years have elapsed since the Supreme Court 
decision in Brown against Topeka, not’ a single school district has 
been desegregated in the States of Alabama, Florida, Louisiana, 

40361—59—pt. 123 
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Mississippi, and South Carolina. In the other States of the South 
there has been the most minimum of effort. In Senator Ervin’s State, 
for example, we have token integration in three cities with a total of 
11 Negro students in the entire State attending what were formerly 
all white schools. Altogether in these 11 Southern States 

Senator Hennincs. You mean 11 students in the whole State? 

Mr. Mastow. That is right, attending an integrated school. That 
is, attending a school which was formerly a white school. That is 
the rate of progress under the existing plan. 

Now, if you examine this chart which, as I say, comes from this 
reputable agency, altogether in only 141 school districts out of a total 
of 2,078 has there been a beginning of desegregation in these 11 States, 
and even this 141 figure consists of 127 school districts in the western 
part of Texas where incidentally, there are very few Negroes. §o 
that if you exempt that as well, the entire desegregation movement in 
the 5 years that have elapsed since May 17, 1954, has resulted in the 
desegregation begun in 14 school districts out of 2,078. 

Mr. Starman. Mr. Maslow, could you get this table brought up to 
date? 

I notice you list Virginia for the fall of 1958 as “fully segregated.” 
Of course, that is not true as of April 1959. 

Mr. Mastow. Well, now, that table in a sense is brought up to date, 
If you look at table No.2 on page 11. This table on page 11 has a dif- 
ferent function. 

Mr. StayMan. Well, how about Florida? How about Miami? 

Mr. Mastow. There is no desegregation yet in Florida. There is 
merely one order which has been issued but there has been no com- 
pliance with it yet in Miami. 

Mr. Stayman. There is an outstanding court order, though. 

Mr. Mastow. There is an outstanding order but it actually hasn't 
begun yet. That is in Orchard Ville, Miami. But if you look at table 
2, table 2 is a litigation chart and by and large it is a record of the 
current litigation docket of the NAACP because they unfortunately 
have had to assume most of the burden of defending the constitutional 
ights which are rights not only of Negroes but the rights of all of us, 
That chart shows that there are pending today only 25 suits all over 
the 11 States of the Old South. That figure of 25 must therefore he 
contrasted with the 1,937 biracial school districts which have not yet 
been desegregated. 

We say, therefore, this optimism of the Attorney General that the 
problem is well in hand and that we are moving for a solution and that 
intervention by the Government is unnecessary is a false and mnwar. 
ranted optimism. 

Mr. Starman. Mr. Maslow, on that basis you are including con- 
sideration of the Attorney General’s reference to Virginia? 

Mr. Masrow. Yes. Including Virginia. There are only 4 school 
districts out of 114 in which desegregation has begun. Our point is 
simply this. If you rely upon private litigants to enforce the con- 
stitutional mandate of the 14th amendment, you will get enforcement 
or compliance some time in the year 3000 at the rate in which we are 
proceeding. Now, the U.S. Congress 

Senator Henninos. You think we will have it in the year 3000! 


Mr. Masrow. At this arithmetical rate, unles there are more obstrue- 
tions. 
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Senator Hennines. Do you expect any serious ones 

Mr. Mastow. I unfortunately ¢ Xpect a great many. 

Senator Hennings. We will ‘fulfill this by the year 3000? 

Mr. Masiow. “As you know, many of the southern legislatures have 
very perceptively recognized that if they could prevent the NAACP 
from beginning these suits, they would have no problem, and there- 
fore they have “sought by one means or another to prevent these suits 
from being brought. My organization some months ago published 
this pamphlet entitled A ssault-——" 

Senator Ervin. On that point you don’t claim North Carolina is 
among those States 

Mrs. Mastow. I willlookand see. Yes. I will give you the record 
of North Carolina. We have the record State by State. 

Senator Ervin. North Carolina hasn’t passed any kind of law on 
the NAACP inany respect. I have never heard of it. 

Mr. Mastow. Well, there is one passage mentioned, the Gray Act. 

Senator Ervin. You are talking about the State of Vi irginia. 

Mr. Mastow. North Carolina. The Gray Act. 

Senator Ervin. We have no Gray Act in North Carolina. The 
Gray Act was an act of the State of Vi irginia. 

Mr. Mastow. I don’t believe so. 

Senator Ervin. As a matter of fact, such legislation was proposed 
in the North Carolina Legislature and was overwhelmingly defeated. 

Mr. Mastow. Well, I will read it to you. There is some corre- 
sponden: ‘¢ between Attorney General William Rodman of North 
Carolina who informed the NAACP that it was subject, to the laws 
of North Carolina and would be required to register under the Gray 
Act. 

Senator Ervin. That law applies to every corporation in North 
Carolina. All the y have to do is give the names of the officers and 
file a copy of the charter with the secretary of state. That law applies 
toevery corporation. 

Mr. Mastow. Well, the association complied with the act and paid 
a $500 fine, although it has taken the Shee that it was not con- 
stitutionally required to register under the Gray Act. But I am glad 
tosay that the record of North Carolina is far superior to the record 
of many of the other States in this group, because there had been a 
battery of statutes of one kind or another, and if it would be of 
interest to this committee, I would be glad to offer this pamphlet 
which represents our analysis as of the time the study was made. 

Senator Hennrnes. I think we would be very much interested. It 
will, therefore, be made a part of the record. 

(The document. referred to, “Assault Upon Freedom of Associa- 
tion,” is printed in the appendix of this record.) 

Mr. Mastow. In the pamphlet you find a list State by State of 
the various statutes and an analysis of the kind of statutes. 

Senator Hennines. We appreciate your bringing it in here. 

Mr. Mastow. Now, in 1957-—— 

Senator Ervin. I would appreciate it if you would check up on 
North Carolina, because my information—— 

Mr. Mastow. May I write you about that, sir? 

Senator Ervin. Yes. 

Mr. Mastow. In 1957 this Congress had before it a bill with a 
part 3 and a part 4. It passed the part 4. That part 4 authorized 
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the Attorney General to bring civil suits where there already was 
criminal statute in order to enjoin violations by public officers of 
State laws restricting the right to vote because of race, color, and 
so on. 

The Congress acted because there is a provision in the 15th amend. 
ment which says that Congress has the power by legislation to enforce 
that amendment. : 

We argue that precisely the same section appears in the 14th amend. 
ment, section No. 5, and it authorizes Congress to enforce that amend- 
ment by appropriate legislation. 

I say that to answer the argument that has been made in some 
quarters that this is a field which should be left exclusively to the 
courts. There is no constitutional reason why it must be left to the 
courts, and I submit there are no sound reasons of public policy for 
leaving it to the courts. 

In 1954, when the Supreme Court was listening to arguments on 
the form of the decree to be issued in the segregation cases, a brief 
amicus was filed by the then Attorney General, Attorney General 
Brownell, and I would like, with your permission, to read one para- 
graph of that brief. It occurs on page 30 of our statement. 

This is what the Attorney General of the United States said in 
his brief amicus, again to the Supreme Court: 

The responsibility for achieving compliance with the Court’s decision in 
these cases does not rest on the judiciary alone. Every officer and agency of 
government, Federal, State, and local— 
and I interpose, that means the U.S. Congress, as well— 


is likewise charged with the duty of enforcing the Constitution and the rights 
guaranteed under it. And, ultimately, it is the obligation of every citizen to 
respect and abide by the law, once it is authoritatively declared. 

Senator Henntnos. Who is this? 

Mr. Mastow. This is Attorney General Brownell in 1954 in the 
brief which he submitted to the U.S. Supreme Court when they were 
considering what form of decree should be issued. The mere fact that 
the Supreme Court has said that it prefers 

Senator Henninos. That is just stating in a different way what 
I think most of us have accepted for years and years. 

Mr. Mastow. Most of us, but unfortunately not all of us. 

Senator Henninos. Mr. Brownell got it out there. 

Mr. Mastow. The fact that the Supreme Court has said that the 
form of the decree shall be shaped in the district courts doesn’t mean 
that it didn’t want any help—didn’t want any help from the U.S. 
Congress. 

In this situation the Government has a choice. It can assume the 
responsibility of making the 14th amendment meaningful, and I re 
mind Senator Ervin that there is no mention of race or color or re- 
ligion in the 14th amendment. 

Senator Ervin. That is the reason I wondered why the proponents 
of these bills want to tie matters of race, color, or religion onto the 
bills. 

Mr. Mastow. The 14th amendment says, no person shall be denied 
the equal protection of the law. 
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Senator Ervin. That is the reason I say part 3 picks out certain 
groups and gives or undertakes to give them some special considera- 
tion and ignores the constitutional rights of everybody else. 

Mr. Mastow. Well, I would argue that it doesn’t ignore them at 
all. The Constitution merely says that if a person is denied equal 

rotection for any reason, because of the color of his hair, because of 
ts politics, because of his race, or because of his religion, he is en- 
titled toredressinthe courts. __ , 

Senator Ervin. The Constitution applies to all persons equally. 
But this bill restricts the remedy it undertakes to create. It specifies 
that the power of the Attorney General can use the remedy for cer- 

in groups only. 
ae meant Yes, but. there is nothing unusual in that. Very 
often a remedy is shaped to a particular need. It just happens at 
this moment the violations because of race and color that are most 
prevalent in the South are most important. If we got to the stage 
that Democrats, for example, were being denied constitutional rights, 
then a statute would be passed specifically providing a measure of 
redress for Democrats. But that doesn’t mean they are getting any- 
thing more than any person is entitled to under the 14th amend- 
ment. . 

Senator Ervin. Well, we will not argue about the wisdom or un- 
wisdom of the bill. But won’t you agree with me in the observation 
that the Douglas bill gives the Attorney General a remedy for cer- 
tain groups,’and leaves out of consideration all other Americans who 
may suffer a denial of the equal protection of the laws? : aa 

Mr. Mastow. Well, if you felt that this was an unwise provision, 
all you would have to do, sir, would be to strike out race or religion 
or national origin. Then you would have the problem that the At- 
torney General would have the task of enforcing this right with re- 
spect to a tremendous variety of problems and citizens. 

Now, at that point, he would have an obligation that was so large 
that he would have to pick and choose among the complainants, and 
any Attorney General faced with a caseload that is so immense 
would have to pick the cases on the basis of their public significance. 
What is more important ? 

If a man in the North was denied the right to open a butcher shop, 
the Attorney General would probably regard this as not as important 
as the fact that 2.5 million Negro children are denied the right to go 
to“white” schools. So you would gain nothing if you made a grant 
of powers as broad as the 14th amendment, because the Attorney Gen- 
eral would still have to pick and choose among his complainants. 

Senator Ervin. I am only emphasizing that Congress ought to be 
concerned about the constitutional rights of all Americans, rather 
than the constitutional rights of special groups. 

Mr. Mastow. But it is concerned about the rights of all Americans, 
and it is concerned where the violations are most flagrant. It is not 
denying any special remedies. If there were other situations, it would 
fashion remedies as it has in many other statutes. It dealt in 1957 
with voting. It now proposes to deal with segregation. If we come 
toa situation where businessmen are being unjustly deprived of their 
equal status under our laws, Congress will fashion a remedy for 
them, but it can’t take on all of the problems at one time. And I sub- 
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mit to you this shabby record of 14 school districts, desegregated jp 
5 years indicates what we all know, that there is an organized and 
massive resistance in the South, organized by State governments, 
They don’t want any part of desegregation and they will refuse evey 
a Federal grant to het them achieve it because they will call it, ag 

ou have called it, bribery. If you call the opportunity of getting 
Federal moneys without any onerous conditions a bribe, then no State 
in the 11 States has indicated any willingness to come forward with 
any program of desegregation. The only Governor that I know of 
who has even begun to talk about this problem on a statewide basis jg 
Governor Collins of Florida. Every southern legislature seems jp. 
tent upon slowing down the process, being content with token segre. 
gation, or blocking it completely. 

Senator Ervin. May I interrupt just a minute? Can you tell me 
how many school districts there are in the State of New York? 

Mr. Mastow. I am glad you asked that question, sir, because we 
have a problem in New York City that is in many ways as intense ag 
the problems in the South. In New York City today one-third of the 
schoolchildren attending the public schools of New York City are 
either Negro or Puerto Rican—in the Borough of Manhattan, two. 
thirds. Two-thirds of the public school population, is either Negro 
or Puerto Rican. We have segregated schools in New York City 
that are just as segregated as the schools in any other part of the 
country. 

Let me just finish. 

Senator Ervin. I wonder if you would branch out and tell me about 
how many school districts you have in the entire State of New York. 

Mr. Mastow. The school district itself is not a very good way of 
measuring. 

Senator Ervin. You talk about school districts in the South. 

Mr. Mastow. New York City is considered one school district but it 
may have a million pupils, so that 

Senator Ervin. Well, how many school districts do you have in the 
State of New York. 

Mr. Mastow. I will just have to guess. I am sorry, I don’t know. 

Senator Ervin. Give us the best estimate you can. 

Mr. Mastow. Well, you would probably have 300 or 400 school 
districts. 

Senator Ervin. And about how many of those 300 or 400 school dis- 
tricts are attended exclusively by children of one race ? 

Mr. Mastow. Exclusively ? 

Senator Ervin. Yes. 

Mr. Mastow. Well, there are, I would say, only about 5 percent of 
the schools of New York City that are attended exclusively by all 
whites or all Negroes. But we would regard 2 shoo! 
in New York City, at least, if there was onlv a hand 
a school] of 2.000 or 3.000. 

(Subsequently, Mr. Maslow furnished the following information :) 
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Senator SAM ERVIN, 
Senate Office Building, 
Washington, D.C. 

My Dear Senator: You may perhaps recall that while I was testifying before 
the Subcommittee on Constitutional Rights you asked me how many school 
districts there were in New York State and what percentage of them had Negro 
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schoolchildren within their borders. I inquired of the New York State Depart- 
ment of Education and I am told that there are 1,371 school districts of which 
949 operate schools. Some districts have many schools within their borders; 
New York City, for example, maintains more than 700 elementary and junior 
high schools. 

The State education department informs we that they have no way of knowing 
ijn how many of these districts there are one or more Negro or Puerto Rican 
schoolchildren, but my informant believes that in almost all such children will 

found. 
be need hardly point out that school segregation is forbidden by law in New 
York. 


Sincerely, 
WILL MASLow. 

Senator Hennrinos. Excuse me. If I may interrupt, we know when 
we get up above 125th Street, we run into a heavy population of 
Negroes and Puerto Ricans, who by the very circumstance of residence 
would go to schools exclusively occupied by people of those origins. 

Mr. Mastow. I think the answer to Senator Ervin’s point, however, 
is that New York City is ashamed of this desegregation problem. It 
doesn’t boast of it and it is trying to do what it can to bring it down 
even though it is not required by law to doanything. The New York 
City Board of Education has announced that the effort to integrate 
schools is one of the cardinal principles of the school system even 
though that segregation is not the fault of the school system. 

Senator Henninos. I want to ask this for my own information. 
Do you suggest that they are employing methods of segregation in 
some of these schools where children of color are expected to go some 
great distance to go to school ? 

Mr. Mastow. In New York City? No; { don’t believe that today 
we have any gerrymandering of the school districts in New York City. 
And the board of education has officially announced that zoning shall 
be undertaken in such a fashion as to discourage what. residential 
segregation there is. But that is the difference between a community 
faced with residential segregation trying to bring it down and a com- 
munity trying to defend it. 

Senator Ervin. [ am not familiar with conditions in New York 
State as to rural areas and small villages and towns. But I am under 
the impression from what I have read and heard that most of your 
Negro residents of New York live in the larger cities and that many 
of your smaller towns and villages are all white. 

Mr. Mastow. If you use the term “small” I would agree, but Negroes 
are now found in every urban area in New York State, in Yonkers 
and Rochester and White Plains. All of these communities from 
15,000 upward have Negroes in them. You would have to come to 
arather small village to find no Negroes at all. 

Senator Ervin. Well, it is a fact that the colored population of 
New York and all the Northern States is concentrated in the cities, 
isn’t it? 

Mr. Mastow. Yes. 

Senator Ervin. And in most cases they live in the same commu- 
nities. They are residentially segregated, although not segregated by 
the law; is that not true ? 

Mr. Mastow. It is not true where the Negro constitutes only a small 
percentage of the population. Then there would be no segregation. 
The numbers are too small. 
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Senator Ervin. But 

Mr. Mastow. In the larger areas they tend to live in neighbor- 
hoods—I would say, “Yes, “they tend to be segregated in the ‘larger 
areas.” 

Senator Hennineos. Of their own choice? 

Mr. Mastow. I wouldn’t say as of their own choice. 

Senator Hennines. Who is preventing it? 

Mr. Mastow. Real estate interests of one kind or another, landlord 
associations, citizen groups who are determined to prevent Negroes 
from moving into their neighborhoods. I am sorry to say that is the 
problem, and New York City has responded to that problem by en- 
acting an ordinance that forbids this kind of discrimination, and such 
a bill is now pending in the State legislature and was endorsed by 
Governor Harriman. We don’t have Utopia there by any means, but 
at least the State is moving to combat the problem. 

Senator Henninos. You have a very handsome office in New York, 
I passed it Saturday afternoon on my way back from the Metropolitan 
Museum. <Aren’t you on Fifth Avenue? 

Mr. Mastow. We are on 84th Street. 

Senator Henninos. At Fifth Avenue? 

Mr. Mastow. But our office is also handsome there, too. We are at 
15 East 84th Street. It is the former home of Mrs. Ogden Reid. 

Senator Hennines. Excuse me, Sam. I wanted to develop this a 
little further. 

Are you speaking of restrictive covenants? 

Mr. Mastow. No; they are, by and large, a dead letter. 

Senator Hennrnos. I know they are out as a matter of law. 

Mr. Mastow. And they never were an important element in New 
York City. 

Senator Henntnes. You are speaking of a landlord group? 

Mr. Mastow. If a Negro applied for an apartment on Park Avenue 
today, he would not be selected as a tenant. If he tried to buy a 
cooperative apartment, he would not be able to buy an apartment. 
That is the situation, by and large, although there are notable excep- 
tions. That is the story. 

Senator Hennrves. That would not be given to him as a reason? 

Mr. Mastow. No; usually the reason is not given. It might or 
might not be. 

Senator Hennrnes. That would not be given to him as a reason? 
Probably not. 

Mr. Mastow. But usually there are whole neighborhoods or sections 
of the city where there are no Negroes or no Puerto Ricans. That 
accounts for a school population in New York City of one-third 
Negro or Puerto Rican. It means that the problem is no longer a 
problem of Harlem alone. 

Senator Hennrnos. Are you speaking of all boroughs? All five? 

Mr. Mastow. What goes for one goes for all five. But it means 
that there are Negro and Puerto Rican neighborhoods now in all 
boroughs, and one large one in Brooklyn, known as the Bedford- 
Stuyvesant area. 

Senator Hennrncs. And we know definitely that the Puerto Ricans 
are composed of many origins. 
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Mr. Mastow. Some are Negro and some are white, but they are 
lumped together for these purposes as an ethnic group. They present 
special problems to the school board. 

Senator Ervin. I want you to know that I wasn’t asking these ques- 
tions for the purpose of casting any stones at New York. I was try- 
ing to emphasize that in most northern cities, the colored population, 
which has moved to the North in comparatively recent times, has had 
a natural tendency to settle in certain areas in the larger cities of the 
North. 

Mr. Mastow. They tend to settle in the poorest areas. 

Senator Ervin. Yes, bad economic conditions partly contribute to it. 
And the result of it is that in many areas in the North, you have com- 
pletely racially segregated schools, especially in the smaller towns 
and villages and counties. In northern cities, due to residential pat- 
terns, the schools are attended largely by persons of a particular race, 
rather than generally. 

Mr. Mastow. I quite agree. 

Senator Ervry. I am pointing this out as an illustration of the fact 
that the racial problem, which is of long duration, imposes on the 
South a much more drastic problem than what is imposed on the 
North, outside of these cities. 

Mr. Mastow. We have more Negroes in New York City than in any 
southern city in this country. There are almost 1 million Negroes 
in New York City. 

When we talk about school segregation, we have some familiarity 
with the problems. 

Again, Senator, ’'m not attempting to pin any roses on New York 
or its citizens or its government, but there is a difference between try- 
ing to grapple with the problem, however slowly and however inade- 
quately, and trying to devise legislative measures to prevent desegre- 
gation. ‘That is the distinction. New York City does have these 
problems. 

Senator Ervin. As a result of the situation I am talking about, you 
have in the North what is to a considerable extent, segregation in fact, 
whereas in the South we have, to a considerable extent, segregation in 
law. 

Mr. Mastow. Right. And the injury to the child that is segregated 
may be just as severe psychologically, whether the segregation arises 
from a residential pattern or from a regulation of a school board. 
The net result is that the child develops a sense of inferiority, which 
thwarts his educational and mental development, and that is why the 
same poor quality of instruction will develop in a segregated school 
in New York City as one in North Carolina. But at least the Negro 
parents have the satisfaction that their government is not considered 
to be their foe, that is responsible for segregation, and if they could 
move out of the neighborhood, then they would be welcome in other 
schools. 

Now, there are many, many integrated schools in New York City, 
and when I say “integrated,” I mean where the percentages may be 
very high, 35 to 50 percent, where Negro, Puerto Rican, and white 
continental children are living together in New York City without 
difficulties. 

Senator Ervin. Thank you. 
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Mr. Mastow. I haven’t the time, sir, to go into the other portions 
of our statement. 


Senator Henninos. I assure you that we will read your carefully 
prepared statement with great interest. You have presented your 
views very well. 

We thank you very much for coming. I hope you didn’t feel any 
sense of urgency ? ? 

Mr. Mastow. No, I was worried that you might adjourn before you 
heard me. 

Senator Hrnnines. No, I would not adjourn as long as you had 
anything to say ; that is, unless Senator Ervin insisted upon it, and he 
wouldn’t do anything like that. I tried to say that facet tiously. 

Senator Ervin. While we m: Ly disagree as to methods, we can agree 
that we are discussing a serious question. 

Senator Hennines. We wish to thank you very much for coming 
here. We wanted information; you have given it to us, and we are 
grateful to you. 

Mr. StaymMan. Mr. Chairman, we were to hear from the Industrial 
Union Department, American Federation of Labor and Congress of In- 
dustrial Organizations. But after we scheduled them to testify, they 
chose to submit a statement for the record, which was received after our 
first meeting of hearings last month. 


So, unless there are objections, I would submit that statement to be 
included in the text of the record, today. 

That is the Industrial Union Department of the AFL-CIO. 

Senator Hennincos. They want to insert their statement, as I under- 


stand it, Mr. Slayman, in the record, without appearing in person to 
testify ? 


Mr. SuayMan. Yes, sir. 


Senator Hennincs. That statement will be included, without objec- 
tion. 


(The material referred to is as follows:) 


INDUSTRIAL UNION DEPARTMENT, 
Washington, D.C., March 17, 1959. 
Hon. THomMAs C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Senate Judiciary Commit- 
tee, Washington, D.C. 


DeaR SENATOR HENNINGS: Enclosed is the required number of copies of testi- 
mony of Albert Whitehouse, director, Industrial Union Department, AFL-CIO, 
on civil rights legislation currently before your subcommittee. 

We will greatly appreciate your including this in the record of the hearings. 

Sincerely yours, 
ISTHER PETERSON, 
Mrs. Esther Peterson, 
Legislative Representative. 


STATEMENT OF ALBERT WHITEHOUSE, Director, INDUSTRIAL UNION DEPARTMENT, 
AFL-CIO 


The Industrial Union Department, AFL-CIO, is made up of 69 unions having 
an industrial worker membership of 7 million. It is an autonomous department 
of the AFL-CIO and fully supports the policies of the parent federation. 

The IUD has very specific interests in the passage of effective civil rights 
legislation. Its membership includes substantial numbers of religious and racial 
minorities. 

Over recent years, significant progress has been made in industry in obtaining 
equal rights for all. Today, Negro and white workers are employed side by 
side in many factories. Progress has been made in the South although an enor- 
mous problem of equal job rights remains. 
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This is not to say that equal rights have been won on the job. But our indus- 
trial unions have played an important part in enforcing fair employment prac- 
tices through contract provisions which insist that there shall be no discrimina- 
tion because of race, creed, sex, or national origin. 

We have long taken the position that there shall be no second-class economic 
or political citizenship for ethnic, racial, or religious reasons. We are of the 
yiew that further progress in civil rights can best be made on the job, politically, 
in housing, and in other vital areas of our national life only by the passage of 
legislation placing real responsibility upon the Federal Government and giving 
to the Federal Government adequate power to secure law enforcement. 

That progress can be made in civil rights as a result of law has been shown 
in the results of the Supreme Court school integration decision. The recent 
step forward in Virginia indicates that most of the Nation believes in the rule 
of law and that the law can be implemented provided than enforcement powers 
are clear. 

Recently, educators from the so-called border States met in Nashville to 
review progress in integration. The conference found that where there has 
peen determined community leadership, at least a start has been made. Given 
adequate Federal responsibility in this area, the communities will tend to 
produce determined leadership of the kind required. 

Unfortunately, there has been no example of determined leadership for school 
integration from the Federal Government. The Nashville conference heard 
a member of the Anderson County (Tenn.) School Board, which includes the 
town of Clinton, decry the lack of Federal aid to the community in meeting 
the problems arising when the community sought to carry out the decisions 
of the Supreme Court. This local school board member asserted that the Fed- 
eral Government was “completely indifferent” to the plight of the community. 
He also declared that the Federal Government had “failed miserably” in its 
duty. 

Speaking from experience this local school board member urged that the 
Federal Government take on the responsibility of policing desegregation to 
protect communities seeking to obey the law. He asked also for passage of a 
law making it a Federal offense to bomb schools. 

With Federal responsibility clearly stated, there can be no ducking of re- 
sponsibility by the leadership ef the Nation. Congress has the obligation to 
meet communities like Clinton at least halfway. Citizens seeking to obey the 
law are entitled at least to the knowledge that they have both the moral and, 
if needed, the physical force of law with them. Congress must legislate in 
this direction if we are to move forward in the field of civil rights. 

We need not point out to you the impact upon U.S. internal civil rights pol- 
icles upon the world at learge. The struggling new nations of Asia and Africa 
are not to be won with fair words alone. By progressing in the field of civil 
rights, we can electrify the world. Certainly, the best answer to Communist 
totalitarian promise of equality is democratic performance. 

We know that the patterns of any given community cannot be altered over- 
night. But with proper Federal responsibility and law enforcement, a long 
start can be made. Our job is to make good on the promise implicit in the 
right to democratic franchise. While some citizens are denied the vote because 
of skin color, the democratic rights of all are endangered. 

Certainly, there is no room in the United States of 1959 for official blinking 
at racist theories that declare that one man is inferior to another because of 
religion or skin color. Not even the politest form of Hitlerism deserves back- 
door tolerance by law. While local custom cannot be expected to evaporate by 
command, reasonably paced adjustment can come if there is understanding that 
the 20th century has come to stay. 

There is now before your committee a bill introduced by Senators Douglas 
and Javits which would assure that the Nation will move forward if it is 
adopted by this Congress. The Industrial Union Department, AFL-CIO salutes 
the Senators for their unyielding fight to obtain equal rights for our citizens. 

The IUD is happy to note that S. 810, the Douglas-Javits bill, approves the 
Supreme Court school desegregation decision as expressing the “moral ideas” 
of the United States and its Bill of Rights. It urges inclusion of such approval 
in any measure reported out by your committee. It also is happy to note that 
the Douglas-Javits bill calls for protection by all “due and reasonable” means 
of the rights guaranteed by the Constitution and the Supreme Court decision. 
The IUD urges retention of this proposal in any measure gaining your final 
approval. 











352 CIVIL RIGHTS—1959 


Inclusion of these provisions will do much to guarantee equal rights under the 
law and peaceful transition with “all due deliberate speed” to integrated schools, 
It will also do much to end “Jim Crow” in public transportation, in public parks, 
and to establish the free use of other tax-supported public facilities. 

The administration has indicated a willingness to go along with the proposa] 
recognizing that the Supreme Court decision is the law of the land. But, once 
again it appears unwilling to accept its responsibility to lead. It has ducked the 
issue of enforcement “by all due and reasonable means” and for this reagoy 
alone its proposals are unsatisfactory. 

The Senate leadership has proposed a civil rights measure that simply seeks 
eonciliation of disagreements on civil rights, rather than enforcement of the 
law. The industrial union department is unequivocally opposed to such a bij], 
Civil rights belong to all by virtue of citizenship and humanity. They are not to 
be traded away or bargained away or subjected to horse trade. Such a proposal] 
is unworthy of the traditions and aspirations of the people of the United States 
of America. 

We urge inclusion in any measure approved by your committee of authority 
for the Secretary of Health, Education, and Welfare to provide technical agsjs. 
tance to communities seeking to desegregate. We urge also that provisions au- 
thorizing grants for additional school facilities, teacher training, for employment 
of specialists, and for aid to schoo!s where the State threatens to cut off school 
payments be approved by your committee. Titles II and III of the Douglas. 
Javits bill spell out in detail the kinds of provisions required. 

Obviously, Federal action must be taken when a community fails to act. §. 810 
would require the Secretary of Health, Education, and Welfare to assume the 
responsibility for promulgating desegregation plans when other methods fail, 
It authorizes the Attorney General to file compliance actions upon certification 
from the Secretary that such is required. No civil rights bill can be meaningfy) 
unless it includes such provisions which pinpoint the Federal responsibility and 
we strongly support such requirements. 

Action must be taken to assure Federal protection for those seeking to carry 
out the interest of the law. We fully support the Douglas-Javits bill provisions 
authorizing the Attorney General to extend protection to local officials seeking 
to comply with desegregation orders. 

We are also in full agreement with this measure in its requirement that the 
Attorney General be permitted to intervene in equal protection cases brought 
by others. We strongly urge authorizing the use of injunctions against those 
using force or threats of force to interefere with court orders in school desegre- 
gation cases. With injunctive powers, desegregation can be enforced against 
would-be violators who would be in contempt should they continue to interfere. 
This is a far better and more enforceable provision than the proposals of the 
administration to make such interference a criminal offense, since this latter 
procedure would involve long drawnout litigation. 

We urge inclusion of provisions making it a Federal crime to possess or 
transport in interstate commerce or travel explosives intended for use in the 
bombing of schools, religious institutions, homes, or other property in an attempt 
to deny civil rights. Only an effective provision of this kind can deter the 
Confederate underground and other similar organizations which are becoming 
increasingly brazen in their violent attempts to intimidate law-abiding citizens. 

We also urge inclusion of provisions requiring election officials to preserve 
Federal election records for at least 3 years as asked by the Department of 
Justice. In seeking to insure the right to vote, such records can be invaluable, 
Such records, by law, must be made available for examination to the Department 
of Justice and the courts. 

The present Civil Rights Commission has just suffered a setback in the 
Federal district court in Alabama. This Commission has lacked adequate power 
even for investigation. A Federal Civil Rights Commission truly armed with 
the power to investigate and required by law to turn over violations to the 
Attorney General could become a tower of strength in the fight for equality 
before the law and within the land. 

We are opposed to all attempts to establish toothless commissions as a sub- 
stitute for specific statute. We support creation of a properly armed permanent 
Commission to replace the present body established 2 years ago and which has 
accomplished little or nothing. 

‘he President’s Committee on Government Contracts can become a tower of 
strength in the fight for equal treatment on the job. Certainly, all citizens are 
entitled to equal opportunity and treatment on work performed under contract 
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to the Federal Government. The Committee on Government Contracts should 
pe strengthened by granting to it the right to hold broad hearings on complaints. 
It should be armed with the power of subpena to require witnesses to testify 
and with the power to direct any Government agency to terminate a contract or 
refrain from granting a contract where discrimination is practiced. 

The time for a piecemeal approach to civil rights is long gone. Too much 
js at stake in America and the world for further temporizing. A strong civil 
rights bill is required now if further progress is to be made. Under the best 
of circumstances and with a strong bill, progress will be slow. A strong bill, 
however, will assure that progress will come. 

Senator Hennines. Now, on the bombing matter, since we are all 
members of the Judiciary, it would be helpful if all of Mr. Maslow’s 
special memorandums on bombings—— 

Mr. Mastow. I would be glad to give them to Mr. Slayman for 
distribution. 

Mr. Stayman. Then [I shall distribute copies to Judiciary Com- 
mittee members. 

Mr. Mastow. The one point [ wanted to emphasize was the inclusion 
of “home” within the scope of any bombing legislation. 

Senator Hennings. Yes: I recall. 

Then, if there is nothing further, no other witnesses, no other ques- 
tions at this time, we will recess until Friday next at 10 o’clock. 

(Whereupon, at 2 p.m., the subcommittee recessed, to reconvene on 
Friday, April 10, 1959, at 10 a.m.) 
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FRIDAY, APRIL 10, 1959 


U.S. SENATE, 
Suscomanirree on Constirorionan Rieuts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a.m., in room 318, 
the Caucus Room, Old Senate Office Building, Hon. Thomas C. Hen- 
nings, Jr. (chairman of the subcommittee) presiding. 

Present: Senators Hennings, Ervin, and Wiley. 

Also present: Charles H. Slayman, Jr., chief counsel and staff 
director, and J. Delmas Escoe, assistant counsel. 

Senator Hennrnes. The subcommittee will please come to order. 

Call your first witness, Mr. Slayman. 

Mr. Starman. Mr. Chairman, the first scheduled witness is Mr. 
Herman Edelsberg, the director of the Washington Office of the Anti- 
Defamation League of B’nai B’rith. 

Senator Henninoés. I might make the following statement for the 
record. In view of the fact that the testimony here generally relates 
to matters of opinion or conclusion, the Chair is not undertaking to 
swear the witnesses, as in some hearings. Should controversial mat- 
ters of fact develop—such as specific incidents, episodes, certain hap- 
penings—it would then be, of course, proper and necessary to ask the 
witness to subscribe to oath. 

However, so far, for the most part, no controversial factual matters 
have been developed here. Controversy has been shown, though, in 
the realm of law and opinion. 

Mr. StayMan. Mr. Edelsberg, 1 wonder if you would mind stepping 
aside for a moment ? 

Senator Sparkman has just entered the room. Previously, he had 
asked for an opportunity to be heard today. 

Mr. Epersserc. I shall be happy to cooper rate. 

Senator Hennincs. We appreciate your courtesy, Mr. Edelsberg. 


Senator Sparkman, we will be very glad to hear from you at this 
time. 


STATEMENT OF HON. JOHN J. SPARKMAN, U.S. SENATOR FROM THE 
STATE OF ALABAMA 
Senator SparkMAN. Mr. Chairman, I don’t like to displace Mr. 
Edelsberg. 


Senator Hennres. I am sure you don’t. 


— SparKMAN. I do have a committee meeting that I need 
to be at 
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Senator Hennines. We all have so many conflicts here that it is 
impossible 

Senator SparKMAN. It is pretty hard to make all of the committee 
meetings. 

My statement will be very brief, Mr. Chairman. 

Senator Hennines. We are very glad to hear from you. You may, 
of course, proceed as you like, either by reading from a statement, 
or 








Senator SparKMAN. I havea brief statement. 

Senator Hennrinos. Or interspersing or elaborating upon your state- 
ment. 

Senator SparKMAN. I would like to submit the entire statement for 
your record. 

Senator Hennines. Any way you please, and—— 

Senator Sparkman. I was going toskip around and summarize. 

Senator Hennines. You may thereafter file your statement to be 
made a part of the record, without objection, in the proceedings. 

Senator SparKMAN. Thank you, Mr. Chairman. I will not take 
the time to discuss in any great detail the contents of each of the several 
so-called civil-rights bills now before you for consideration. 

Neither will I explain at length my opposition to each bill, although 
I shall dwell in greater detail on some of the bills than on others. 
I am opposed to all the bills for the simple reason that they are 
unnecessary. They would constitute a further encroachment of Fed- 
eral authority on State authority, and they would make for increased 
deterioration of the previous harmonious relations that existed between 
the races. 

I wish each of you could understand the racial tensions that have 
been generated by agitation over civil rights since 1954. 

Communication between the leaders of the two races has been largely 
destroyed. Problems once settled on a mutually satisfactory basis 
are now frequently not settled at all. Suspicion has replaced trust. 
Fear has replaced mutual confidence. 

The unwise and unjustified school desegregation decision of the 
Supreme Court in 1954 and the agitation by certain individuals and 
groups outside the South since then to force integration on the South 
have brought about resentment and distrust between the North and 
the South and between the Negro and the white that will require gen- 
erations to heal. We all might as well face the fact that changes in 
customs and traditions cannot be forced by Federal power. 

Today our Nation faces grave danger from a bitter and persistent 
foe. We need unity among our people as greatly as during any pe- 
riod of our history. Unity and a common front against this potential 
enemy cannot be obtained as long as our people are torn apart on the 
race issue. 

Attempts may be made to force integration on the people of the 
South as it was done in Little Rock, but brute Federal power will 
never be accepted by them. Moreover, such force would cause scars 
of hatred and dissension that would plague the Nation’s welfare for 
generations to come. 

In order to help reestablish harmony among our people and to re- 
build the unity so greatly needed to face the grave threats that con- 
front us, I urge this committee to reject all the so-called civil rights 
bills before it. 
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I know personally the sponsors of all these bills. Among them 
are some Of the most able Members of the U.S. Senate. I differ 
strongly with the sponsors of the civil rights bills on the need for 
such legislation 

Regardless of how worthwhile their motives are, I fear that the re- 
sults would be somewhat like the monster created by Dr. Franken- 
stein in that old movie that all of us must have seen at one time or 
another. 

Now just briefly on some the bills: 

First there is S. 485, which is similar to S. 960. Both of these bills 

would extend the life of the Civil Rights Commission 2 additional 
years. 
"I voted against the establishment of such a Commission when 
the legislation establishing it came up on the Senate floor. I saw no 
need for such a Commission at that time. Subsequent events have, 
in my opinion, proved the correctness of my views. 

This Commission was set up presumably to look into the alleged 
denial of voting rights. I predicted at the time that the Commission 
would not hold itself to that designation. The Attorney General 
in his own testimony stated the Commission has, of course, not limited 
itself to the question of voting rights. Evidently it did not find 
enough voter violation to keep busy on the problem it was allegedly 
created to solve. It should be allowed to die a quiet death. 

(At this point in the proceedings, Senator Wiley entered the hear- 
ing room. ) ‘ 

Senator Henninos. If the Senator would excuse me for a moment, 
does the Senator know what the Civil Rights Commission has ac- 
tually and in fact done? 

Senator SpaRKMAN. I was going to call attention to an article that 
has appeared in the papers within the last few days, in my hometown 
paper. It had this heading: “Civil Rights Group Must Decide by 
Friday on Pushing Vote Probe.” 

I would like to submit that news article for the record to substan- 
tiate the things that I have just said. There has been one hearing 
on the question of voting rights. I am sure the chairman is 

Senator Hennrnos. One hearing during the entire life of the Com- 
mission appointed by the President ? 

Senator SparKMAN. That is what the article says, yes. 

Senator Henninoas. And only one? 

Senator SparKMAN. Yes. I would like to submit the article, Mr. 
Chairman, and will not discuss it further. 

But, as a matter of fact, I would say this: It was rather revealing 
to me—— 

Senator Henninos. The article will be, without objection, offered 
and made a part of the record. 

(The article referred to is as follows :) 





Civ. Ricuts Group Must DeEcIvE BY FRAY ON PUSHING VOTE PROBE 
(By Don Oberdorfer, Chicago Daily News Service) 


WasHINGTON.—The Federal Civil Rights Commission, established by Congress 
primarily to investigate racial discrimination in voting, will have to decide 
next Friday night whether to carry out that mandate. 

The rights group’s professional staff intends to ask its Commission bosses to 
authorize further public hearings on complaints from Negroes that they’ve been 
denied the right to vote. 


40361—59—pt. 1 





24 











358 CIVIL RIGHTS—1959 


Although there are at least 237 sworn voting complaints in the Conmission’s 
active files, there has been only 1 public hearing on voting, in Alabama, where 
State officials sat on the voting records. 

Commission Chairman John Hannah, president of Michigan State Univer. 
sity, has said publicly his group doesn’t contemplate any more hearings on the 
ballot box complaints. 

Instead, the five-man group has scheduled public hearings Friday on the gep. 
eral subject of discrimination in housing in Atlanta, Ga., and in Chicago jp 
May, and Los Angeles in July. The Commission’s final report to Congress js 
due at the printer July 5 

The showdown between the Commissioners and the staff will come at a cloged. 
door meeting Friday night. It will take place on the military reservation at 
Fort McPherson, Ga., where the Commission plans to stay because of the lack 
of suitable nonsegregated quarters in the city of Atlanta. 

Staff members plan to ask for full hearings, including use of the group's 
special subpena powers, in Louisiana. 

Sixty-eight sworn complaints from Louisiana Negroes are on file at the staff 
offices here. When investigators tried to see voting records and question regis. 
trars, they were turned down cold by Louisiana officials. 

Letters in local newspapers threatened a grand jury questioning for anyone 
who submitted complaints to the rights group. ‘Louisiana would make Alabama 
look like a Sunday school picnic,” said a high placed Rights Commission jp. 
vestigator. 

Beside the 100 complaints involved in Alabama cases and the 68 in Louisiana, 
there are 69 from other areas. 

Many of these are from Mississippi, where in half the counties less than 1 
percent of the Negroes of voting age are registered. There’s a possibility that 
the rights staff will also recommend hearings to get the facts about discrimina- 
tion in voting in that State. 

Intense pressure from all sides has been trained on the five men charged with 
writing a well-documented, definite report on the touchy race relations issues, 

The death several months ago of the Negro Commissioner, J. Ernest Wilkins, 
of Chicago, left the group with three southern Democrats and two nonsouthern- 
ers, one a Republican and the other an independent. President Eisenhower has 
nominated another Negro to fill the vacant seat, but the Senate Judiciary Con- 
mittee hasn’t scheduled any action on that nomination yet. 

Several of the present five Commissioners, including the Chairman and Co- 
chairman, have said they probably wouldn’t continue to serve if Congress ex- 
tends the group’s life past its present September deadline. 


Senator SparKMAN. Now, Mr. Chairman, I could go on and discnss 
each of these bills individually. My own feeling is, as I have stated 
in the beginning, that the measures are unnecessary, that if they are 
enacted into the law they will simply serve to carry on, build up, and 
accentuate the turmoil and strife that we have been undergoing, 
particularly in the South, but to some extent even in other areas of the 
country, and I believe that, regardless of the motives of those who have 
introduced the measures, I believe that such legislation is not only 
unnecessary, but that it is undesirable, and would have a harmful effect 
rather than a healthful effect. 

Senator Hennrnos. Senator Wiley, have you any questions? 

Senator Witry. No, sir. 

Senator SparKMAN. Thank you very much. 

Senator Henntinos. I would like to make an observation for this 
subcommittee. Whether we agree with the interpretations or conclu- 
sions of the distinguished Senator from Alabama, we appreciate his 
brevity and the succinctness of his presentation. 

Senator SparkMAN. Mr. Chairman 

Senator Henninas. There are very many witnesses and much of 
their testimony is repetitious. 

Senator Sparkman. I realize that that is true. It is bound to be 
true. 
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Senator Hennines. The Senator has realized the problem of hear- 
ing everybody on every facet and every phase of this very vexing and 
highly controversial problem. 

Senator SpaRKMAN. That is true. Mr. Chairman, I would like to 
add just this one brief statement. 

Of course, that hearing on voting rights was in my own State. 

Senator Hennrines. Macon County ? 

Senator SearKMAN. Well, there were about four counties involved, 
I believe, but Macon County was the one, the basis on which it was 
held. 

Of course, the chairman knows that the Federal courts today have 
sustained the stand taken by the State of Alabama. I believe it has 
been indicated the case will be taken to the Supreme Court, but at 
least the district court and the circuit court have sustained the posi- 
tion taken by the State of Alabama in that connection. 

But here 1s one thing I wanted to call the committee’s attention to. 

About that time, or shortly thereafter, the Birmingham News. 
which is the largest paper in the State of Alabama, designated one of 
its ablest and longer in service reporters to make a study, a statewide 
study on this question of voting rights. Naturally, it was emphasized 
by the charges in the Macon County case and those four counties 
where they suspected that voting rights had been violated. They set 
up a corps of reporters, one for each congressional district in the 
State. Those reporters went into those congressional districts and 
went from county to county, interviewed people, looked at the records, 
examined the records, took statements, and then reported with refer 
ence to that individual, that particular congressional district. It was 
one of the most complete jobs that I have ever seen done in any field 
of reporting. It was most interesting, and I think quite revealing 
to anybody who would take the time to read it. 

Senator Hennines. Does the Senator have a copy of that report 
for the benefit of the committee ? 

Senator Sparkman. I do not have one. As a matter of fact, I kept 
the individual articles and I do have them, and I may say to you that 
I suggested——- 

Senator Hennrinos. A series of articles? 

Senator SparkMaAn. Yes. I suggested to the publisher of the Bir- 
mingham News that he might consider publishing it in one little book- 
let and making it available. If I could locate one, I should be very 
glad to give it to the committee for its files. I would not ask, of 
course, that it be printed in the record because it is too lengthy. 

Senator Hennrnes. Thank you very much, Senator Sparkman. 

Senator SparkMAN. Thank you. 

(The full statement of Senator Sparkman is as follows:) 


STATEMENT BY SENATOR JOHN SPARKMAN IN OPPOSITION 10 VARIOUS SO-CALLED 
Crivit Rients BILLs 


Mr. Chairman, I am not going to take the time to discuss in any great detail 
the contents of each of the several so-called civil rights bills now before you for 
consideration. 

Neither will I explain at length my opposition to each bill, although I shall 
dwell in greater detail on some of the bills than on others. I am opposed to all 
the bills for the simple reason that they are unnecessary, they would constitute 
a further encroachment of Federal authority on State authority, and they would 
make for increased deterioration of the previous harmonious relations that 
existed between the races. 
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I wish each of you could understand the racial tensions that have been gener- 
ated by agitation over civil rights since 1954. 

Communication between the leaders of the two races has been largely de 
stroyed. Problems once settled on a mutually satisfactory basis are now fre 
quently not settled at all. Suspicion has replaced trust. Fear has replaced 
mutual confidence. 

The unwise and unjustified school desegregation decision of the Supreme Court 
in 1954, and the agitation by certain individuals and groups outside the South 
since then to force integration on the South have brought about resentment and 
distrust between the North and the South, and between the Negro and the white 
that will require generations to heal. We all might as well face the fact that 
changes in customs and traditions cannot be forced by Federal power. 

Today, our Nation faces grave danger from a bitter and persistent foe. We 
need unity among our people as greatly as during any period of our history, 
Unity and a common front against this potential enemy cannot be obtained as 
long as our people are torn apart on the race issue. 

Attempts may be made to force integration on my people as it was done in 
Little Rock, but brute Federal power will never be accepted by them. More. 
over, such force would cause scars of hatred and dissension that would plague 
the Nation’s welfare for generations to come. 

In order to help reestablish harmony among our people and to rebuild the 
unity so greatly needed to face the grave threats that confront us, I urge this 
committee to reject all the so-called civil rights bills before it. 

I know personally the sponsors of all these bills. Among them are some of the 
most able Members of the U.S. Senate. I differ strongly with the sponsors of 
these civil rights bills on the need for such legislation. 

Regardless of how worthwhile their motives are, I fear that the results would 
be somewhat like the monster created by Dr. Frankenstein in that old movie 
that all of us must have seen at one time or another. 

The Frankenstein monster which some are trying to create in the form of civil 
rights legislation will some day come back to haunt those very people who 
support it today. 

Now for a brief comment on each of the bills before you. Proceeding with 
the bills numerically, I shall point out the danger of each. 

The first is S. 485, which is similar to 8S. 960. Both of these bills would extend 
the life of the Civil Rights Commission 2 additional years. 

I voted against the establishment of such a commission when the legislation 
establishing it came up on the Senate floor. I saw no need for such a commis- 
sion at that time. Subsequent events have, in my opinion, proved the correct- 
ness of my views. 

This commission was set up presumably to look into the alleged denial of 
voting rights. I predicted at the time that the commission would not hold itself 
to that designation. The Attorney General in his own testimony stated the com- 
mission has, of course, not limited itself to the question of voting rights. Evi- 
dently, it did not find enough voter violation to keep busy on the problem it was 
allegedly created to solve. It should be allowed to die a quiet death. 

S. 456 in effect has already suffered an impressive defeat on the floor of the 
U.S. Senate in 1957. Known as section III of the so-called civil rights bill of 
that year, this proposal was given a resounding defeat by a combination of 
northern, western, and southern Democrats with the help of some Republicans. 
The effect of 8. 456 is simply to take away the right of an alleged civil rights 
defendant to a jury trial. I hope that this Congress, indeed this committee, will 
send this bill to an early grave. 

S. 499 combines a number of the various proposals which this subcommittee 
has considered in recent years. I know that it was offered in all sincerity. 
However, like many of the others, it would infringe further on the rights which 
belong to the States. 

One of the worst proposals before you is S. 810. 

Regardless of the motive of its sponsors, Southern States would consider it a 
bribe to encourage desegregation. They would not make use of it. 

The bribe implied in this bill lies in the fact that the Secretary of Health, 
Education, and Welfare would be authorized to make grants to States, munici- 
palities, and school districts, and other local governmental units which main- 
tained racial segregation in their public schools on May 17, 1954, but which were 
now integrating. Money could be obtained under this program to take care of 
meeting the costs of additional educational measures undertaken or to be under- 
taken to further the process of eliminating segregation in the public schools. 
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The Government is asking the people of the South to sell their convictions for 
cash. 

Furthermore, this bill gives the Secretary of Health, Education, and Welfare 
the right to hold hearings to decide how the schools will be desegregated in the 
State of Alabama, providing Alabama officials do not come up with a desegrega- 
tion plan acceptable to the Secretary of Health, Education, and Welfare. This 
would have the effect of placing control of schools in the hands of a Federal 
official and would be completely contrary to the spirit of the Constitution which 
leaves public education to the States. 

I understand that 8. 942, which would establish a commission on equal job 
opportunity under Government contracts, and S. 958 and S. 959 relating to 
certain problems involving desegregation of public schools, have been referred 
to the Committee on Labor and Public Welfare. These proposed measures are 
likewise unncessary. 

§. 955 allegedly seeks to prevent obstruction of court orders in school de- 
segregation cases. 

This is simply another device to grant too much authority to the Attorney 
General and to force the South through threat and intimidation to integrate 
its schools. 

We already have provision for meeting emergencies. The Governor of any 
State may declare martial law when he feels that a situation is getting out of 
hand and cannot be handled by local law enforcement officials, and when condi- 
tions warrant he can ask help from the FBI. 

This bill would also give Federal officers the right to make on-the-spot arrests. 
This is just a further usurpation of the State police power, one of the few powers 
left in this mad rush to federalize every aspect of our lives. 

State and local governments have adequate facilities for dealing with situations 
with which this bill is concerned. 

§. 956 would make it a Federal offense for one to take flight to avoid prosecu- 
tion for unlawful destruction of educational or religious structures. 

The Attorney General says, “All decent, self-respecting people are shocked 
by these incidents of lawlessness.” He is referring to the bombing of schools 
and places of worship. 

I thoroughly agree with the Attorney General on this, but I see no need for 
Federal laws on this subject. 

The Attorney General’s contention that this bill would serve as an effective 
deterrent to the bombing of educational and religious structures is question- 
able. I do not think that the people who commit such crimes have enough knowl- 
edge of what laws they are breaking to know or care what statutes they would be 
subjected to if they are caught. I fear that this is just another move to expand 
some of the bureaus of the Federal Government. 

The Attorney General seems to contradict himself in his arguments for the 
bill. For example, he admits that local officials have been diligent in their 
efforts to apprehend the offenders. He also says that when it has been requested 
by local authorities, the FBI has given its complete cooperation. And yet the 
Attorney General goes on to say, “However, the FBI should be in a position 
to act independently.” He further says that the FBI is not a national police 
force, should not become such, and should not supersede law enforcement officers. 
Yet he wants the FBI to act independently on bombing cases. In view of the 
fact that the FBI is available and can give complete cooperation, I see no 
reason for having a law passed which would give them the right to independent 
operation. 

§. 957 deals with the preservation and inspection of Federal election records. 

There is no question but that there have been irregularities in this matter of 
voting. However, these irregularities are not confined to the South, nor are 
they confined to racial considerations. 

In the few years prior to the Supreme Court decision of 1954, the record 
shows that voting by both races in the South was on a sharp upswing. ‘To 
facilitate this, Alabama had reduced the cumulative provision of her poll tax 
to only 2 years. This was a substantial step toward allowing more people to 
vote in Alabama. Another substantial step is the fact that all veterans regard- 
less of race are exempt from any poll tax at allin Alabama. 

S. 1084 calls for congressional reapportionment of any State found depriving 
individuals of the right to vote, with the State losing congressional representa- 
tion proportional to the number of people deprived. This is merely another 
force measure aimed at the South. 
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All of this comes down to the fact that the steady drive to integrate the races 
which has been characteristic of the executive branch of the Government since 
1953 has resulted in strife and turmoil all over the South. This strife and tur. 
moil has replaced the good relations that had been built up over the previous 
years. A great deal of progress had been made in the matter of race relations 
in the South, but much of it has been lost in the last 4 or 5 years. 

The Civil Rights Act of 1957 has contributed to this turmoil. The passage of 
any one of the bills which your committee has before it would only add further 
to the turmoil and confusion and further set back race relations in the South. 


Senator Hennines. Now, we will be very glad to hear from you 
Mr. Edelsberg. 

Mr. Edelsberg, as we know, is director of the Washington office 
of the Anti-Defamation League of B’nai B’rith. We are glad to 
have you proceed in any manner you see fit, Mr. Edelsberg 

Mr. Epetsserc. Thank you very much, Mr. Chairman. 

Senator HENNINGS . Reading ‘from the text or filing your state- 
ment or inter rspersing your statement with such comments as you 

may have. 





STATEMENT OF HERMAN EDELSBERG, DIRECTOR, WASHINGTON 
OFFICE, ANTI-DEFAMATION LEAGUE OF B’NAI B’RITH 


Mr. Epersserc. The Anti-Defamation League of B’nai B’rith 
greatly appreciates this opportunity to present its views to this com- 
mittee. We are mindful we are traversing a field which has been 
pretty well plowed over a number of days, and I think it will be 
consistent with your own views if we file our written testimony and 
IT undertake briefly to digest the salient points. 

Senator Henntnas. I might say, Mr. Edelsberg, that I do not want 
and I don’t believe any other member of this committee wants to im- 
pose any rule of brevity upon any witness. We do entreat the wit- 
nesses to be reasonably brief, but we are not going to shut anybody 
off for reasons of the length ‘of the statement any witness desires to 

ake. We just hope the witnesses might have in mind that there 
are many many more witnesses to be heard and much of the testi- 
mony is cumulative. 

Mr. Epreuspera. The very distinguished Senator from Alabama 
set a very fine example in terms of form. I am not sure I will follow 
him in substance but at least I will try to attain his brevity. 

Senator Hennines. I am reasonably sure you won't follow him 
in substance. [ Laughter. ] 

Proceed. 

Mr. Epetsperc. There is developing, I believe, in the North and 
the South a widespre: id feeling that desegregation is inevitable, and 
the real question 

(At this point in the proceedings Senator Ervin entered the hear- 
ing room.) 

Mr. Epersperc. We detect in the North and the South a widespread 
recognition of the fact that desegregation is inevitable, that the real 
issue is the way that desegregation will come about. Will it be 
achieved after a bitter-end, last-ditch kind of resistance that will 
leave scars to plague race relations for generations to come, or will 
it be brought about by the wise and constructive statesmanship of 
southern leaders who will ease the inevitable dislocations and hard- 
ships involved in making this great transformation on the southern 
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gene? ‘That is the real issue; and if it is, it is a great pity, therefore, 
that these great leaders of the South who have been repeating the 
slogans of massive resistance, and “no, never,” have engaged in futile 
self-defeating campaigns instead of addressing themselves to the 
real problem of how to ease the inevitable transformation. 

Now, one of the factors that has contributed to this difficulty in the 
South is that there is a very general feeling on the part of southerners 
that the Supreme Court did not declare the law of the land. It is 
widely suggested that the Supreme Court usurped constitutional 
power. It: may seem a little farfetched to suggest it, but you have only 
to recall what the attorney for the Little Rock School Board said 
in his argument. before the Supreme Court last year. 

Senator Hennines. In the Brown case? 

Mr. Epenisserc. No. In the Little Rock case—in the case that came 
back to the Supreme Court on the issue of whether or not an 18-month 
respite should be given to the Little Rock community—and there 
the school board attorney seriously suggested to the Supreme Court 
that one of the reasons for getting that “del: vy was that the people in 
Little Rock didn’t re: uly believe that the Supreme Court had declared 
aconstitutional principle, and that he wanted time for the idea to soak 
down into the common mind in Little Rock so that there would be 
greater acceptance of the school desegregation decree. 

Now, I think it is true to say that in a sense the Supreme Court 
decision in Brown v. Topeka reversed a 58- year-old decision of the 
Supreme Court h: inde d down in Plessy v. Ferguson, but it is no less 
true to say that what the Supreme Court did in 1954 im Brown v. 
Topeka had within it the quality of inevitability and was the ¢ ulmina- 
tion of a long train of decisions that began with Missouri v. Gains 
and was ‘followed with the OAlahoma v. Sipuel and Sweatt v. Painte ,, 
eases in which the Supreme Court stopped looking merely at the 
financial and physical factors involved in dese wregation and segrega- 
tion and said that the real issue was whether or not the kind of equality 
contemplated by the Constitution was being granted by school systems. 

In one case Missouri was told it couldn’t ask a law school student 
to leave the State to get his separate but equal education. In another 
ease the State of ‘Texas was told that a jerry-built law school could not 
provide equality of law school education to a young Negro who would 
be spending the rest of his legal career meeting white students with 
whom he should have had the opportunity to meet and try out his 
education and his legal ideas in the classroom. 

Now, to some extent the Congress of the United States contributed 
tothe notion that perhaps the Supreme Court was just speaking for 
itself rather than laying down the law of the land, and this happened 
in 1957 when the Senate of the United States deleted from the civil 
tights bill passed by the House title ITI which would have had the 
effect of giving congressional implementation to civil rights involved 
inschool cases as the Congress gave that equitable and civil power to 
the Attorney General in civil rights case involving elections. 

When Congress did that, it contributed to the notion that Congress 
was not backing up the Supreme Court in the school desegr egation 
area. 

We start from the premise in the Anti-Defamation League that 
inthis difficult and complex area of regulating human relations, an 
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ounce of voluntary compliance is worth a pound of compliance exacted 
by duress or imposition. But we don’t see that we can expect that 
kind of voluntar y compliance in this situation when the statesmanship 
of the South seems to be devoting itself to contriving all kinds of 
questionable and unconstitutional devices designed to prevent that 
adjustment. State after State has adopted antibarratry laws and 
other kinds of bars to the bringing of suits designed to establish 
an old constitutional principle of equality. 

We are more concerned with vindicating the ideal of freedom ang 
equality for all Americans than we are with the jot and tittle of any 
of the specific proposals before you. But we can say that the Doug. 
las bill which was introduced with the sponsorship of 16 other Sena- 
tors, including your distinguished chairman, is the most affirmative 
and comprehensive approach to the problem, as we see it, in the South, 

It seeks voluntary compliance, mediation, and negotiation. It offers 

technical assistance and financial assistance w here these may be re. 
quired, and it doesn’t contemplate the use of court orders unless these 
voluntary effor ts have broken down—until there seems to be no pros. 
pect of working out an agreed solution. 

We think that is the kind of legislative approach which is indicated 
wherever the difficult field of human relations is at stake. 

Now, it has been suggested that the whole thrust of the Douglas 
approach is designed to. give preferential treatment to Negroes, and 
it has been suggested by a very distinguished and able Senator for 
whose work in a great many fields I have the utmost regard. But I 
would say to him, Mr. C hairman, that that argument smacks a little 
bit of Anatole France’s cynical suggestion about the m: ijesty and in- 
partiality of French law which prohibits both the millionaire and the 
pauper from begging in the streets and sleeping under the bridges. 

The whole genius of American law has been that it has been a re- 
sponse to the felt necessities of our time. Perhaps we needn’t go as 
far as Justice Oliver W endell Holmes in saying the life of the law 
has been not logic but experience, but if you interpret logic to be what 
Cardozo called, on one oc casion, the “dryly logical extreme,” which 
undertakes to prove by logic that something can’t exist even when it 
is staring you in the face, then I think I would subscribe whole- 
heartedly to Oliver Wendell Holmes’ dictum that the life of our law 
has been experience, not logic. 

Now, it was suggested in one of the early hearings that if we are 
to be realistic and “practical, we ought to be paying attention to the 
provisions of the Johnson bill and the administration bill, because you 
gentlemen who have your finger on the political pulse have an idea 
that what may emerge from all this hearing and debate and consid- 
eration will be something in the nature of an amalgam of the John- 
son and the administration bills. Let me turn to those. 

Both these bills contain important contributions to the solution of 
our difficult human relations problems. The administration proposal 
contains a number of features not now included in the Douglas bill. 
For one thing, it has a criminal provision that would give aid to local 
communities where a school desegregation program “has been insti- 
tuted under a Federal court decree, and where violence threatens the 
success of that desegregation program, 

I would say only “that the administration has neglected to round out 
that proposal by making this provision applicable i in cases where a 
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school community voluntarily undertakes desegregation. I cannot see 
why the Federal protection shoud be given only to those communities 

who wait until a Federal court order, so to pee hits them over the 
head and tells them to proceed, and "denies Federal protection to a 
community which in good faith and voluntarily institutes its own 
desegregation plan. 

I thought a very eloquent statement of the need for the extension of 
that administration proposal came out during the meeting of the Civil 
Rights Commission in Nashville, Tenn., w hen the Commission brought 
together the officials of school boards around the country which had 
desegregated recently to pool their experie nee and judgment on how 
best to proceed. On that occasion the chairman of the Clinton, Tenn., 
School Board, a school board that had been visited with much v violence 
from mobs in that area, complained that he h: id been unsuccessful for 
the most part in obtaining Federal assistance in enforcing the school 
desegregation order against lawless elements, although he had tried 
many times. ‘Thisis what he said : 


We don’t ask a reward for obeying the law, but if any Federal agency forces 
us into such an intolerable situation, then we think we have a right to obtain 
help from the Federal Government. 

So, I would urge this committee, if it thinks well of the administra- 
tion proposal w ith respect to outlawi ing mob interference with Federal 
court orders in desegregation cases, to extend that cov erage to inter- 
ference with desegregation voluntarily instituted by a school board. 

Now, the administration for reasons which must have seemed per- 
suasive to them but are not to me, decided not to ask again for the 
restitution of that old part 3 or title ITI which would have given the 
Attorney General the power in appropriate cases to bring suits for 
the enforcement of the right of a child to a desegregated “school. 

Senator Henninos. Mr. Edelsberg, what were “the reasons of the 
administration ? 

Mr. Epersserc. Well, the administration pointed to the heartening 
development in Virginia which had occurred just before it sent its 
proposals to the Hill. And as I understand Mr. Rogers’ point, it is 
that the wholesome development instituted in Virginia is more likely 
to progress favorably and constructively if the Federal Government 
would not intervene. Now, I think there is a fallacy in that sug- 
gestion of the administr: stion for this reason. The progress that was 
made in Virginia came as a result of the filing of suits, and further 
progress is likely to come only by the filing of suits. The only real 
issue, therefore, is who will file the suit—the NAACP acting on the 
basis of whatever information is available to it and according to its 
best lights, or the Chief Law Officer of the United States ? 

Myself, I think we would have a more wholesome approach to the 
problem of desegregation in the hard-core areas if ~s difficult judg- 
ment of when to proceed, and how to proceed, and where to proceed, 
was to be exercised by the chief law officer of the United States 
than if it were to be exercised by any private organization, however 
noble and wise it may turn out to be. And I suggest it would there- 
fore be constructive and helpful even from the South’s own point of 
view if this power were vested in the Attorney General. 

Certainly nobody contemplates that he would charge out tomorrow 
and bring a suit in every place in the South. His problem would be 
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no different from the problem that was dropped on his doorstep last 
week when the Supreme Court said the constitutional provision 
against double jeopardy is not violated when the Federal Government 
undertakes to try somebody who has already been convicted or acquit- 
ted in a State prosecution. Mr. Rogers proceeded to inform his 0S, 
attorneys that that is a power that must be exercised with the most 
careful discretion. Surely that same discretion could apply if you 
gave him the powers generally referred to as the part III powers, 

Senator Henninos. Mr. Edelsberg, in view of your major premise 
as to the overriding question relating to this legislation, what is your 
opinion about the administration having sent the U.S. Army into 
the city of Little Rock? 

Mr. Eprxtsserc. I speak only for myself on that proposition. 

Senator Hennines. Of course you speak only for yourself. 

Mr. Epetsserc. I think it was a matter of too much and too late, 
I think everybody who has seen what has happened since the Army 
went into Little Rock is satisfied that there is a lardshing of attitudes 
in the South as a result of that step. And that there was a polar. 
ization of opinion which, of course, is hurtful to the solution of the 
problem. 

But I do think this, that at the point when the troops were sent 
in, I thought it was necessary for the President to send them in. I 
thought it would have been better if he had said the things and done 
the things that would have made it unnecessary for the troops to 
be sent in. There was so much that could have been done in the period 
before the ultimate decision was made, but I think the date—mayhbe it 
was September 19. On September 19 I thought the President did 
what he had to do because the alternative was even worse than the 
alternative of troops surrounding an American school. 

Senator Henninas. It was what the Greeks or the Latins used to 
call deus ex machina, essentially. 

Mr. Envetsnerc. The god from the machine. 

Senator Henntnes. You remember in the old tragedies 

Mr. Epe.sperc. Yes. 

Senator Hennrnas. When they could find no solutions and all the 
characters were hopelessly involved, they pulled out a.figure of a god 
breathing fire, brimstone, and smoke, and they were all dispersed 
and that was the end of the play, the solution. 

Mr. Epersprra. The analogy is more apt than T suspected at first, 
Senator. That is right. Having let the characters get into a mess, 
you produce the deus ex machina. Yes. I think I would accept 
that analogy. 

Now, sir, with respect to the Johnson bill, T think the first thing 
to be said for the Johnson bill is that it is useful and constructive 
that a man who is a southerner by geography and orientation found 
it wise and constructive to introduce a civil rights bill. T think we 
ought to acknowledge that he has helped to bring the whole problem 
into a spotlight and to win for it more careful and earnest attention. 

This much the Johnson bill has done. 

Now. it has been complained that the Johnson bill undertakes 
through its conciliation services to conciliate awav constitutional 
rivhts, »nd to some extent Senator Johnson in his early speeches con- 
tributed to that notion when he likened his conciliation service to the 
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Labor Board mediation service. Those of us who have had some fa- 
miliarity with labor mediation feel there are some necessary evils in 
that business. 

I know a very fine man who resigned from the War Labor Board 
some years ago because he considered its function amoral. He said you 
get into a War Labor Board mediation and you begin probing the two 
sides, and you find the weaker and you push the weaker toward the 
stronger regardless of the merits of the controversy. 

That is the way you prevent strikes and promote agreements, and 
to make that analogy with the conciliation service I think is unfortu- 
nate, because Senator Johnson has said in a speech in Texas that he 
expects the conciliation service will operate with due regard for the 
live of the Supreme Court. 

Now, I think Senator Johnson should make it crystal clear, and this 
committee should make it crystal clear, that this conciliation service 
has two guideposts, two milestones in its work. One is that it must 
not relieve community tensions at the cost of constitutional rights. 
It must promote respect for constitutional rights. 

Second, it must defend and preserve the American public school 
system. Just those two phrases I think would do the trick. To say 
in the preamble to this conciliation service that in addition to the ob- 
jective of community peace, the Federal Congress establishes the objec- 
tive for the conciliation service of promoting respect for constitutional 
rights and desires to preserve and defend the public school system, 
which is the great glory of the American system, would make it crystal] 
clear that the conciliation service would not bargain away constitu- 
tional rights. 

Mr. Starman. Mr. Edelsberg, you are familiar with the comment of 
Roscoe Drummond that was put into the Congressional Record by the 
chairman of this subeemmittee, are you not? This concerns the con- 
ciliation proposals to the effect that it could be—and perhaps this is 
what needs to be clarified—it could be a community relation service 
that would seek to work out wavs of complying with the law, not of 
deciding whether the law should be obeyed. You are aware of this 
observation, are you not ? 

Mr. Epersserc. That is right, sir; that should be made crystal clear 
and a wise President who appoints wise administrators to this post 
could he making a constructive contribution to the solution of this very 
dificult problem. 

One last word. In our judgment, what Congress does this spring 
and this summer may be decisive in determining whether we go 
through another series of September disorders in our public schools. 
If Congress passes the kind of bill which makes it crystal clear 
not that it is endorsing the Supreme Court; the Supreme Court doesn’t 
need that kind of endorsement—-but that it is giving sinews to the 
Supreme Court decisions, that it means to vindicate the rule of law 
in this land, that it means to protect the public school system, then 
we can approach next September and the following Septembers with 
great confidence. 

Senator Henntnas. To what bill did you refer, Mr. Edelsberg? 
You said if Congress passes—— 

Mr. Epersserc. A bill. 

Senator Hennrnas. A bill; excuse me. 
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Mr. Enetsserc. Which established these principles. 

Mr. SprayMAn. If the proposal were on the floor of either House 
you would not feel that congressional endorsement, or rejection, of 
the proposal would change the law in any respect; would you? 

Mr. Epetssere. It doesn’t change the law, but it contributes to 
mucky climate. 

Mr. Starman. If it is rejected ? 

Mr. Evetspera. Yes. 

Mr. Starman. If it isapproved ? 

Mr. Eperssera. If it is approved, it doesn’t change the law. It 
contributes to a solution of the problem. 

Senator Henninos. Of course it doesn’t change the law. 

Well, Senator ? 

Senator Ervin. You represent a great organization. 

Mr. Epetssera. Thank you, sir. 

Senator Ervin. I don’t know much about the rules and regula- 
tions of your organization. Whao is eligible for membership in B'nai 
B’rith? 

Mr. Epetspere. All persons of good character of the Jewish re- 
ligion. 

Senator Ervin. Then if I, a white gentile, were to apply for mem- 
bership in B’nai B’rith, I would be denied membership; wouldn’t I? 

Mr. Epetseere. You would be, but we would think it rather strange 
that a man who is a good Christian wanted to belong to an organiza- 
tion whose only purpose for being is to advance the principles of 
Judaism. 

Senator Ervrn. Suppose I adhered to the religious doctrines of 
Judaism. Would I be eligible for membership in B’nai B’rith? 

Mr. Epetsprre. Yes, sir. 

Senator Ervin. Nothwithstanding I am a member of the gentile 
race ? 

Mr. Enetspere. Race has nothing to do with it. 

Senator Henntnos. There is no such race. There is no “gentile” 
race. There is no “Jewish” race. 

Senator Ervin. In other words, you agree with the observation of 
the chairman that there is no Jewish race? 

Mr. Eperssera. That is right. 

Senator Hennrinas. It isa religion. 

Senator Ervin. But not race. 

Mr. Epersperc. That is right, sir, unless you use it in the sense 
of an ethnic group. 

Senator Ervin. That isthe sense in which I am using it. 

Mr. Epersrerc. The word “race” is used scientifically and precisely 
as referring to one of the five great divisions of mankind. People 
also speak in a looser and more colloquial way about the English race 
and Irish race and people sometimes speak that way about the Jewish 
race. Wethink that is an imprecise use of the term. 

Senator Ervin. Then this provision in these bills about denying 
people on account of race certain rights has no meaning except as 
applied to members of the Causian race and members of the Ethio- 
pian race and members of the Mongolian race ? 

Mr. Everspera. That is right. That is the meaning it has, but we 
would think that a well-drafted regulation would prohibit discrimi- 
nation because of race, religion, or national origin. 
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Senator Ervin. Well, suppose, for example, that same person would 
be denied the equal protection of the laws by some narrowminded 
centile official on the grounds that that person was of Jewish descent. 
Does this provision about race have any relation whatever to that 
situation ? 

Mr. Evetsserc. Well, I would think the provision about religion 
would, but anyway, when you deal with the concept of equal protec- 
tion, you don't have to bring in race or religion, because that con- 
cept applies to every American because he is an American, regardless 
of race or religion. 

Senator Ervin. That is true. The Constitution applies equally to 
all persons. 

Mr. Eperspera. Yes. 

Senator Ervin. You are right in that. 

Mr. Eversserc. That is right. 

Senator Ervin. But these billsdo not. These bills afford no remedy 
whatever to any man who is denied the equal protection of the laws 
on any grounds other than those of race, or color, or religion, or 
national or igin. 

Mr. Epersnerc. That is right, sir. 

Senater Ervin. That is one-of the objections I have to these bills. 
They select certain groups and undertake to give them the benefit of 
a remedy which is denied to all other Americans. 

Mr. Epetsserc. Well, I don’t regard it as a preference if the remedy 
is limited to the real ill. Now, the fact of life is that the matter 
of school desegregation affects Negroes, to ‘some extent Indians, and 
to some extent persons of Mexican b: ickground. All these people 
would have a remedy under this — and when a remedy is 

geared to the ill, sufficient unto the day, I say. 

” Senator Ervin. Well, now, there is no Me *xican race, is there? 

Mr. Epetsnere. I didn’t say there was a Mexican race. I said dis- 
crimination against——— 

Senator Ervin. You mentioned Mexicans. 

' Mr. Epetssera. This bill speaks in terms of denying rights be- 
tause of race, religion, or national origin. The Mexicans would be 
covered by the national or igin proviso. 

Senator Ervin. There are a lot of people whose ancestors were 


Mexicans, who have resided in the area now covered by the State of 
Texas, since the Mexican War. 


Mr. Epexsperc. That is right, sir. 

' Senator Ervin. Now, what would be their national origin under 
these bills ? 

Mr. Epersperc. If they were discriminated against because their 
ancestors were Mexicans, then obviously they were being discrimié 
nated against under this provision. 

Senator Ervin. Oh, no. It is not their ancestors. It is their na- 
tional origin. 

Their national origin is American. 

' Mr. Epersnerc. Well, Senator 

Senator Ervin. The fact that they were denied equal protection of 
the laws because they were of Spanish descent, Spaniards not being a 
race under your definition 

Mr. Eversnerc. That is right, sir. 
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Senator Ervin. Then this bill would afford them no remedy. They 
would be denied the benefit of the remedy. 4 

Mr. Evenssérc. In my judgment, I think it would give them ful] 
remedy, but if the Senator feels the language ought to be expanded 
to make crystal clear that they have such a remedy, certainly | 
wouldn’t object. 

Senator Ervrn. I think the language should be changed because J 
am a person who believes that all laws should apply alike to all 
people. 

Mr. Epetssera. That is right. 

Senator Ervin. And I disagree with you. Others come before ys 
and tell us that this bill is designed to give Mexican-Americans— 
Americans of Spanish descent—the benefit of its remedy in States like 
New Mexico, because of their race. Sothere is a great—— 

Mr. Eprisserc. Senator, race, as I said, is a word used on two 
levels, on the scientific and precise level and on the colloquial and 
literary level. 

Now—— 

Senator Hennrnes. You can name the races of the world as they 
are recognized in encyclopedias, by scientists of standing, by those 
who have made «a study of ethnic origins and groups, can’t you, Mr, 
Edelsberg? There are very few. 

Mr. Epetssera. Yes, sir. 

Senator Henninos. What are they ? 

Mr. Epvecsperc. The great five divisions. 

Senator Henninos. Is there any such division as Mexican? 

Mr. Eprtsperc. White, black, brown, yellow, and red. And some 
scientists have cut that group down to three. They think there aro 
only three important divisions. 

senator Ervin. And mankind is divided into about 100 different 
colors. 

Mr. Eversperc. Yes. 

Senator Ervry. You come before the committee and advocate the 
passage of a bill. Iam trying to find out what the bill means. You 
say in effect that the word “race” as applied to white men in the bill 
includes all white men as members of the Caucasian race and there 
would be no separate divisions of the white race under this bill. 

Mr. Everspera. That is right. 

Senator Ervrn. I disagree with you very emphatically, because the 
word “race” has several meanings. That is one trouble with words 
in the English language. They mean different things. The precise 
meaning of the word “race” as used in this bill ought to be spelled 
out. I am trying to find out whether a man like myself whose ances- 
tors are Scotch-Irish, English, French, and Welsh gets any benefits 
under the bill, whether its proponents think the Government ought 
to be concerned about affording him the equal protection of the laws. 

Mr. Epvetssera. Well, certainly if any county in the South where 
Negroes constitute a great majority of the population were to be or- 
ganized by the Negroes in the school board and other political offices 
im such a way as to discriminate against whites, this law would give 
coverage to whites. 

Senator Ervin. Are the Puerto Ricans residing in New York mem- 
bers of a race under this bill ? 
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Mr, Epetssere. Puerto Ricans belong to two races, the white and 
the colored. Puerto Ricans are covered under this law under the 

hrase “national origin,” because the discriminations they suffer stem 
rom the fact that they are regarded as Puerto Ricans, people who 
have just immigrated to this country from a different culture and 
area. , 

Senator Hrenninos. Would the Senator yield for a minute? 

I believe as to the Puerto Ricans, they are descended, as well, from 
the American Indians. 

Mr. Epersperc. Yes. 

Senator Hennin6s. So there would be the Indian strain, the Span- 
ish strain, and the Negro strain, and others. 

Mr. Epetszere. Sinclair Lewis once suggested of one of his char- 
acters, who had this kind of admixture that he must be a 100 percent 
American. 

Senator Hennines. Excuse me for my interruption. 

Senator Ervin. Puerto Rico has been a part of the United States a 

ood while now. 

Mr. Epetsperc. Yes, sir. 

Senator Ervin. Ever since the Spanish-American War, and that 
isa period of 61 years. 

Mr. Evetsserc. That is right. 

Senator Ervin. A Puerto Rican who was born after Puerto Rico 
became a part of the United States has no national origin other than 
that which I have, does he, under this bill ? 

Mr. Epvetsserc. Well, if I were sitting in judgment on such a case, 
I would have no difficulty with it. If somebody is being discrimi- 
nated against because he is a Puerto Rican, I would say he is being 
discriminated against because of his national origin. 

Senator Ervix. The ancestors of many old stock Americans came 
from many countries—some from England, some from Scotland, some 
from Ireland, some from France, some from Germany. What kind 
of protection would this bill give them on the basis of national origin ¢ 

Mr. Eversperc. If ina far-fetched and wholly hypothetical case—— 

Senator Ervrn. It is not a hypothetical case, because I know a person 
like that. 

Mr. Epeisserc. Discrimination—— 

Senator Ervin. I am discriminated against by this very bill, be- 
cause it would allow a suit to be brought against me in which I would 
be denied the right of trial by jury. 

Mr. Epevssera. Senator, if that unhappy day ever comes when an 
Ervin child is discriminated against by a school board because some- 
where in his family there was an element of Scotch—I am referring 
to the country—or English, then you would be covered by the bill. 
But I have tried to suggest earlier, Senator, that my profound con- 
viction in this area is that the remedy must be tailored to the problem, 
and there is no real problem of discrimination against people who 
carry the proud name of Ervin. That is a fact of American life. 
You don’t. want us to write a bill for that kind of almost impossible 
contingency. 

Senator Meise. If you are going to write a bill, I want you to write 
a bill which shows that the United States has as much interest in 
protecting my rights under the equal protection of the laws clause 
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as it does the rights of people who may be Puerto Ricans with some 
Indian descent, or somebody who may have come here recently 
from 

Mr. Eperszerc. This bill does it in specific terms. It says we don’t 
want discrimination against anybody because of color, any color, or 
because of religion, any religion, or because of national origin, any 
national origin. 

Now, who is not covered by those three categories ? 

Senator Ervin. There is nobody covered by this bill who is denied 
the equal protection of the laws because he is a member or not a mem. 
ber of a labor union, or because local officials don’t like the shape of 
his nose, or because they don’t like the kind of political views which 
he professes, or because they don’t want him to have a job they want 
to give to somebody else on a discriminatory basis. 

Mr. Epersserc. Senator, the problem of classification is a problem 
that no draftsman can ever duck. You have to decide how much of 
fin area you are going to cover. 

Now, the bills before you have covered three areas which are almost 
orthodox and traditional in this problem. If you look at the 14 
States that have civil-rights laws, you will find that they speak in 
terms of color, religion, and national origin. They are almost terms 
of art. Indeed, they are terms of art today with a fairly well-defined 
legal meaning. 

I dont’ want to be put into a position of saying that equal protection 
of laws isn’t being given or shouldn’t be given to groups who are 
being discriminated against by labor unions, but it seems to me per- 
fectly reasonable for this committee dealing with this problem to 
limit its protections as to these well-defined orthodox areas—race, 
religion, and national origin. 
~ Senator Ervin. Well, you and I disagree. I do not think Congress 
ought to pick out certain groups of people and say it is interested in 
their constitutional rights, but has no concern about the constitu- 
tional rights of other people. 

That is exactly what the bill does. 

Now, what is the State of your birth? 

Mr. Eperspere. Sir? 

Senator Ervin. What State were you born in? 

Mr. Evetsperc. New York. 

Senator Ervin. Now, the 14th amendment was ratified in 1868, 
wasn’t it ? 

* Mr. Epersserec. Right. 

Senator Ervin. Are you aware of the fact that the State of New 
York had a statute from 1868 until after 1900 in which it provided that 
the public schools of the city of New York could be operated on a 
segregated basis ? 

' Mr. Eversserc. I learned that in 1954. 

Senator Ervin. Are you also aware of the fact that on four sepa- 
rate occasions; namely, in 1869, which was 1 year after the 14th amend- 
ment was adopted, in the case of Dallas v. Fosdick reported in 40 How. 
Prac. 249; and again in. 1872 in the case of People v. Easton, which is 
reported in 13 Abb. (N.Y.) Pr. N.S. 160; and again in 1883 in the 
case of People v. Gallagher, which is reported in 93 N.Y. 488; and 
again in 1900 in the case of People v. School Board, which is reported 
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in 161 N.Y. 598; New York courts held that the equal protection of 
the laws clause of the 14th amendment did not prohibit the State of 
New York from maintaining and operating public schools which were 
segregated on the basis of race? Alton B. Parker was the chief judge 
of the New York Court of Appeals when it handed down the 1900 
decision and concurred in it. 

Senator Henninos. Have you read all those cases? 

Mr. Epvevszerc. No. I am not familiar with the title or the detail 
of those cases, but I know that the New York State courts upheld the 
practice of school desegregation. 

Senator Ervin. I believe you are a member of the legal profession. 

Mr. Epvetspere. Yes. 

Senator Ervin. Can you as a lawyer imagine that within 1 year 
after New York had ratified the 14th amendment that a New York 
court would hold that the 14th amendment permitted New York to 
operate schools segregated on the basis of race if the members of the 
New York court had entertained the opinion that the 14th amendment 
was designed to outlaw segregated schools? 

Mr. Evexssere. It is difficult to reconcile with the passage 

Senator Ervin. In fact, it is impossible, isn’t it ? 

Mr. Epetsperc. No. It is no more impossible than it is to reconcile 
the Plessy v. Ferguson decision. 

Senator Ervin. Don’t you concede it is a virtual impossibility to 
conceive that the court of New York within 1 year after New York 
had ratified the 14th amendment would hold that the 14th amendment 
did not prohibit the operation of segregated public schools if the 
members of that court entertained the opposite opinion ? 

Mr. Epetsserc. I am afraid I haven’t followed your question. 
What I am trying to suggest is that there were varying views in the 
Congress and in the country about the meaning of. the 14th amend- 
ment when it was adopted. It didn’t mean precisely the same thing 
toevery Member of the Senate and House and certainly not to all the 
legislatures that ratified it. And so I can understand that while 
many people voted for the 14th amendment because they thought it 
would bring full equality in the civil rights area to Negroes, some 

may have voted for it with a different understanding, and so the New 
York Court of Appeals 

Senator Ervin. Don’t you know asa matter of fact 

Mr. Epetsserc. May have thought that it could reconcile school 
desegregation with the 14th amendment. 

Seantor Ervrx. Well, you concede, don’t you, that in all human 
probability, the legisl: ature of New York which allowed the statute to 
remain on the books until after 1900 and the courts of New York 
which on four occasions held that such statute permitting segregated 
schools did not violate the 14th amendment, thought it was permissible 
toconduct such schools. 

Mr. Epetspere. Obviously. 

Senator Ervin. Yes. I will ask you if you are not aware of the 
fact that the very Congress which drafted the 14th amendment and 
submitted it to the States provided for the operation of segregated 
schools in the District of Columbia. 

Mr. Evetsperc. I am mindful of that. 

Senator Ervin. And I will ask you if you don’t know that every 
Congress after that time down until the 17th of May 1954, made ap- 
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propriations for the oper ration of schools in the District of Columbia 
upon a segregated basis. 

Mr. EDELSBERG. They did that. 

Senator Ervin. I will ask you if you don’t also know that there were 
at least 70 Federal and State judici al decisions antedating the 17th 
day of May 1954, all of which held that the 14th amendment did not 
prohibit the operation of schools segregated on the basis of r: ’@, and 
there was not a single decision to the contrary during that time? 

Mr. Epeisperc. There were a great many decisions to the effect 
that you have suggested ; yes. 

Senator Ervin. And I will ask you if you don’t know that in 1997, 
just 27 years before the decision which has caused all this diftie valty, the 
Supreme Court of the United States itself in a unanimous opinion 
written for the Court by Chief Justice William Howard Taft held that 
the 14th amendment permitted the State of Misissippi to operate 
schools segregated oi: the basis of race. 

Mr. Epetsperc. Yes. That is right, sir. 

Senator Ervin. And on that Court sat such great judges as Chief 
Justice Taft, Justice Brandeis, and Justice Holmes, to mention just a 
few. 

Mr. Epetsserc. That is right, sir. 

Senator Ervin. And also I would like to ask if you don’t know that 
the separate but equal doctrine originated in the Supreme —— 
Court of Massachusetts in 1849 in the « ‘ase of Heberts +: the City of 
Boston. 

Mr. Epersperc. I am not familiar with that. 

Senator Ervin. Well, that isa fact. And the case was argued in be- 
half of the Negro children who sought admission to a white school by 
no less a person than Senator Ch: wrles Sumner. The Supreme Judicial 
Court of Massachusetts held that the city of Boston had the right to 
operate a racially segregated school notwithstanding the provision of 
the Massachusetts constitution guaranteeing equal rights to all men. 
The opinion was written by C hief Justice Sh: aw, one of the greatest 
State judges who ever lived on the North American Continent. So, 
on the 17th of May 1954, the Supreme Court reversed, on the basis of 
books on psychology and sociology, the interpretation which had been 
uniformly placed on constitutional provisions of this nature ever since 
1849. Isn't that true? 

Mr. Epevsperc. No, sir. That isn’t true. May I comment on your 
whole line of questions which I have 

Senator Ervin. I would rather you answer my question first and 
then you can make any comment you see fit. 

Mr. Epetsperc. Well, I am a little bit concerned about some of the 
adjectives, and if you w ill repeat the question, I will try to answer. 

Senator Ervin. I will ask you this question: If from the time of the 

ratification of the 14th amendment in 1868 down to May 17, 1954, the 
interpret ation placed upon the 14th amendment was that it per mitted 
any State in the exercise of its discretion to maintain and operate 
public schools segregated on the b: asis of race / 

Mr. Epersserc. That is correct, : 

Senator Ervin. Now, you may dia any comment. 

Mr. Epersnerc. If the only thing before the Supreme Court was the 
line of cases which you have been rec iting and the facts which you 





have 
the « 
eate 
the | 
beca 
in th 
that 
there 
flyin 
equa 
but: 1 
the } 
Judg 
Fi 1 
law 
make 
get h 
Ar 
law : 
the * 
bee: 
agalr 
built 
So. 
but s 
on hi 
white 
Th 
wasn 
look | 
equal 
of Ju 
decid 
the n 
this. 
beeau 
In 
arour 
only” 
Sel 
you h 
gants 
equal 
Mr. 
Sen 
wrote 
ment 
tles w 
Mr, 
conelr 
Sen 
Case s 
it had 





la 


Te 
th 
Lot 
nd 


ect 


27, 
the 
ion 
hat 
ate 


ief 
st a 


hat 
cial 
y of 


1 be- 
| by 
cial 
it to 
nm of 
men. 
atest 

So, 
is of 
been 
since 


your 


. 


- and 


f the 
T. 

rf the 
4, the 
ritted 
yerate 


‘as the 
h you 


CIVIL RIGHTS—1959 375 


have been reciting, I don’t think the Supreme Court would have issued 
the decision of May 17,1954. But you have been arguing as an advo- 
ate for one side, and the facts in this case, in my Judgment, Justify 
the decision of the Supreme Court and indeed made it inevitable 
because long before 1954 there was developing in the Supreme Court— 
in the days of the Justices you have cited as great—this conviction 
that you had to whittle down the separate but equal doctrine because 
there Was a growing awareness in the Court that the 1896 decision was 
fying in the face of the realities; that you could not really have 
equality and separation; that the phrase should have been “separate 
but unequal”; and so beginning with Missouri v. Gaines, you found 
the Supreme Court of the United States in the days of those great 
Judges whittling down the separate but equal doctrine. 

First they said to the State of Missouri, you can’t send a student to 
law school outside the State to get his education even though you 
make him whole so far as expenses are concerned. He has a right to 
get his equality within the State. 

And they said the same to Texas. And they made Texas build a 
law school. No. They said to Texas, you let this colored boy go to 
the State law school, but Texas wouldn't let him in the white school 
because the proud State of Texas had a constitutional provision 
against mingling of the races in the law school. So they went out and 
built a law school for that boy and a few others. 

So, by the old test this boy was getting not only separate but equal 
but separate and better than equal because they were spending more 
on his education than they were spending on the education of any 
white student. 

That case came back to the Supreme Court because this colored boy 
wasn’t satisfied with the Jerry-built school. Then they started to 


look to the morale and other factors that really go to the question of 


equality. The Supreme Court must have read the dissenting opinion 
of Justice Harlan in 1896 in Plessy v. Ferguson and they must have 
decided there was more soundness in that opinion than there was in 
the majority decision, and the Supreme Court had the right to do 
this. They said to Texas, you let this boy go into the white school 
because that is the only way to get real equality. 

In Oklahoma where they let one boy in they put a little curtain 
around his chair and put a sign on his chair saying “for colored 
only” ——. 

Senator Ervin. But don’t you concede that in every one of the cases 
you have just alluded to the Supreme Court granted the colored liti- 
gants relief upon the ground that the separate facilities were not 
equal ¢ 

Mr. Epetsperc. That is right, sir. 

Senator Ervin. And in one of them Chief Justice Hughes, who 
wrote the opinion of the Court, he started out his opinion with a state- 
ment to the effect that it had been held by the Court that if the facili- 
ties were equal, they could be separate. 

Mr. Epetsperc. That is right, sir. 
conclusion that is indicated by that: yes. 

Senator Ervin. I read a dissenting circuit court opinion in a racial 
case several years ago which indicated to me that the judge writing 
ithad come to the conclusion that it is more important for people who 


I hope you will come to the 
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are going to practice law to go to school with those who are going to 
be the judges than it is for them to learn any law. The judge who 
wrote the opinion evidently felt that it was more important for a law. 
yer to know the judge that it was for him to know the law. 

Senator Witey. You were a judge, weren’t you? 

Senator Ervin. Yes, sir. But I always practiced law on another 
theory. I believed that if a lawyer had a good case he would win 
regardless of whether he knew the judge. 

Senator Hennines. You wouldn’t exactly call that a theory, Sena- 
tor. I call it a basic fundamental principle. There is no theory that 
relates, as you have put it, to knowing the judge. The principle is ag 
you have expressed it. The judge determines the law. 

Mr. Epetsserc. May I add just one word to what I have said? 

Senator Ervin. Yes; or more as far as I am concerned. I wouldn't 
limit you. 

Mr. Epexsserc. The burden of the 1896 decision said that separa- 
tion in and of itself was not unequal and the Court looked at the 
world it saw in 1896 when it made that decision. I trust the Court 
did. I trust it wasn’t just looking at law books and drawing some 
conclusions from arid syllogism. I thing the 1954 Court confronted 
with a challenge to the proposition that separation in and of itself 
was not unequal had a right to look at the world in 1954, and when 
it looked at this world, it wanted the advice of sociologists and 
students and it said in 1954 the mere fact of segregation of school 
systems puts a stigma of inferiority on children. By that token it 
isunequal. They had a right to do it. 

Senator Ervin. The Court evidently adopted the theory of peo- 
ple who have been condemned as white supremists that a member of 
the colored race could not receive an adequate education sitting at the 
feet of colored teachers in schools attended exclusively by members 
of his race; did it not? 

Mr. Epetsserc. I wouldn’t put it that way. That is one aspect 
of it, but the burden of the Supreme Court decision was that where 
you enforce this kind of segregation and say this is the only way 
you can do it, then you put an obstacle in the path of true education, 
and it is a denial of equality, and I think the Court was everlast- 
ingly right about it. 

Senator Ervin. You say the Court should look at the world. May- 
be this will explain why you and I reach different conclusions. You 
say that when the Supreme Court wants to know what the Consti- 
tution means, it should look at the world and determine the mean- 
ing of the Constitution by the state of the world, whereas I think 
that when the Court undertakes to construe the Constitution, it should 
look at the Constitution with a view to determining the intent of 
those who framed it and those who ratified it. 

Mr. Epeusperc. Yes. And I am confident that one of the basic 
intents and purposes of those who framed the Constitution was that 
the Court in the future should look at the world as it then was and 
adapt that world to the basic purpose. 

Senator Ervry. And, therefore, the Constitution automatically 
changes its meaning from time to time as changes occur in the world, 
without any change in phraseology being authorized by the only 
people who are permitted by the fifth amendment to authorize con- 
stitutional changes. I disagree. 
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Mr. Epvetsserc. And I think I could document that proposition 
beginning with John Marshall, that that Court began to do it that 
way. 

Senator Ervin. In other words, your understanding of the Consti- 
tution is that the Constitution itself means nothing. 

Mr. Epetsperc. I don’t say that at all. 

Senator Ervin. Does your view not come to this: Any meaning can 
be ascribed to it from time to time by members of the Supreme Court 
according to the way they view the world at that particular time? 

Mr. EveLsBerc. Senator, I think we ought to get back to the specifics 
rather than try to answer your suggestion, as to the Constitution. I 
say the Constitution means this, that when it talks about the equal 
protection of the laws, a court in 1896, to see whether there was equal 
protection looked about it to see what the state of the world was in 
1896, and the Court in 1954, when it was asked to pass upon the chal- 
lenge to a denial of the equal protection clause, had to look at the world 
as it existed in 1954 and not to decide the 1954 case by the sociological 
opinions that existed in 1896. That is all I am saying. 

Senator Ervin. What you are saying, in effect, is that the change 
in sociological opinion changes the meaning of the law. 

Mr. Epvetsperc. No; it does not—the world changes opinion. 

Senator Ervin. The world changes? 

Mr. Epetsperc. Changes in the world. 

Senator Ervin. Although the Constitution itself provides that it can 
be changed only by the Congress and the States as prescribed in article 
5, your theory is that the world, which has no power whatever under 
the Constitution to change it, does, in fact, change the Constitution. 

Mr. Epvevsserc. The world does not change it that way. When I 
talk about the world changes, I mean the changes that have come about 
because we have television and radio, and mass communication, and 
new problems of certain kinds, not because outside-—— 

Senator Ervry. In other words, you say that the equal protection 
of the laws clause means one thing today, and another thing tomorrow, 
depending upon the situation of the world. 

Mr. Epetssperc. What I say is that the meaning ascribed to the equal 
protection clause in 1896, was not fixed for all eternity. 

Senator Ervin. And that the— 

Mr. Epve.sserc. If a new court found that what 1896 courts held 
was equal was in fact not equal, that the new court had a sacred obliga- 
tion to change that 1896 view. 

Senator Ervin. The equal protection of the laws clause is simply a 
prohibition on State legislation or State action. 

Mr. Evetsperc. That is right. 

Senator Ervin. It merely says, in substance, that a State cannot 
have one law for one person and another law for another, both per- 
sons being in the same circumstances. 

Mr. Epevsperc. I think that what the drafters of this Constitution 
had in mind—some of them meant—— 

Senator Ervin. Who? 

_ Mr. Epersperc. Some of them obviously meant what was contained 
in the minority opinions in the civil rights cases, not only was slavery 
to be abolished but the “badges of slavery.” That was the purpose 
of many of those who participated in the adoption of the 13th, 14th, 
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and 15th amendments but it turned out to be minority views at thar 
time—in 1883 and thereabouts. 

Senator Ervin. On your theory, the equal protection of the laws 
clause can be made to mean one thing today and another thing the 
next day, depending on the state of the world as viewed by the 
judges. 

Mr. Epetsserc. No; I don’t think it means that. That is not wha 
I am advocating. 

Senator Ervin. Does not your view lead to this result ? 

Mr. Epetssera. No, sir; it does not lead to that. 

Senator Ervin. That it means 

Mr. Eveispera. It does not. 

Senator Ervin. That the equal protection of the laws clause 
changes its meaning from time to time without any change being made 
in its phraseology, and without any action being taken by those who 
are authorized to change the Constitution and that both the times 
and the scope of the changes are determined by the fiat of the 
Supreme Court of the United States. 

Mr. Epretsserc. What I am contending for is that the meaning 
of the equal protection clause by a divided court 30 years after the 
Negroes were freed from slavery may not necessarily be the precise 
meaning and precise specific terms that should apply when we start 
to colonize the moon, for instance. 

Senator Ervin. We haven't got quite there yet. I am trying to 
get down to earth on the Constitution. Isn’t that the result of your 
opinion—and IT grant that it is entertained by a great many other 
people 

Mr. Epersserc. Most of whom are much more distinguished than 
the witness. 

Senator Ervin. That the meaning of the equal protection in the 
laws clause depends upon the views of five of the nine members of the 
Supreme Court in respect to the state of the universe at the particular 
time that a case comes before them. In other words, for all prac- 
tical purposes, doesn’t that theory place the power in the hands of 
five members of the Supreme Court of the United States to change 
the organic law of the Nation from time to time according to their 
whim or caprice or otherwise? Isn’t that so? 

Mr. Eperssera. I'll try not to be repetitious. I don’t think it is, 
sir. I think you have carried the proposition to the logical extreme 
which is the death of the law and not the life of the law. I say to 
you, Senator, that the law is full of conflicting propositions, and 
there is no way of getting a simple solution to these dificult problems 
of reconciliation. It is always a question of wise balancing of the 
opposing claims. Iam not 

Senator Ervin. I think your views are in harmony with the state- 
ment in the Brown case that we cannot turn the clock back to 1868 
when the 14th amendment was ratified, or even to 1896 when—— 

Mr. Epetsperc. For how many centuries have lawyers 














Senator Ervin. Virtually all of the decisions of the Supreme Court 
of the United States dealing with the question of the interpretation 
of the Constitution state that the primary objective of all constitutional 
interpretation is to ascertain and give effect to the intention of those 
who drew and ratified the Constitution. And yet the Chief Justice 
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said the Court could not turn the clock back to 1868 and ascertain and 
give effect to the intention of those who drew and ratified the 14th 
amendment because of a change in the state of knowledge of psychol- 
ogy. It was clearly the duty “of the Court to turn the clock back to 
1868 and ascertain ‘and give effect to the intention of those who drew 
and adopted the amendment. 

Mr. Epevsperc. You have raised a number of questions which are 
ancient and profound and never will be resolved finally by lawyers. 
Whether, for example, John Marshall was great because he expanded 
the purpose of the founders in his decisions or he merely sought out 
the purposes. You and I, certainly, cannot decide the exact weight 
the principle of stare decisis should have. It will be an argument. so 
long as men sit in judgment on the Court. 

Senator Ervin. About May 1958, TV station WTOP of Washington, 
D.C., telecast a program on the Supreme Court of the United States. 
One of the members of the Supreme Court participated in such pro- 
gram. He said: 

Well, stare decisis js a Latin expression meaning to stand by a previous de- 
cision or to observe a precedent which was established years ago. And in the 
field of private law, that is a custom that is still largely adhered to. The law 
is not a changing thing from day to day so far as court decisions. We make 
a decision on construction of a statute and abide by it * * *. I wasn’t speaking 
of constitutional questions when I was talking about stare decisis; I was talking 
merely in the field of statutory law or so-called common law. In the field of 
constitutional law, the Court has never in its history accepted the principle that 
stare decisis should control. It has always assumed, and I think quite properly, 
that every constitutional question is always open for reconsideration and review. 
That is due to the fact in the first place that the provisions and clauses of the 
Constitution are written in large generalities for the most part, not always, but 
there are many large generalities like due process of law in the Constitution; 
and furthermore that the times change, the problems change and each oncoming 
generation should be able to breathe its own views and life into the basic charter, 
and it shouldn’t become frozen to reflect a political philosophy of the 1850's or 
hereafter of the 1950's. 

When all is said, this statement of a member of the Supreme Court 
of the United States means that the doctrine of stare decisis does not 
apply to decisions of the Supreme Court on constitutional questions. 
In other words, members of the Supreme Court are not bound by the 
decisions of their own Court on constitutional questions. According to 
my way of thinking, this is a very queer doctrine. We are told that 
all the other 170 million people in America are bound by the decisions 
of the Supreme Court on such questions but that the judges who make 
such decisions do not have to pay any attention to them. 

Mr. Epetsserc. I am not familiar with that TV program. Who 
said that ? 

Senator Ervin. Justice William O. Douglas. As a matter of fact, 
he said virtually the same thing in an article on stare decisis in the 
Columbia Law Review for June 1949. He said in that article: 

This reexamination of precedent in constitutional law is a personal matter for 
each judge who comes along. * * * The alternative is to let the Constitution 
freeze in the pattern which one generation gave it * * *. So far as constitutional 
law is concerned stare decisis must give way before the dynamic component of 
history. 

With all due respect to Justice Douglas, I challenge his assertion 
that the doctrine of stare decisis must be ignored in the field of con- 
stitutional law to prevent the Constitution from freezing “in the pat- 
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tern which one generation gave it.” There is really no danger that our 
constitutional system will be frozen. This is true for two reasons: (1) 
The grants of power made by the Constitution to the Federal Govern. 
ment extend into the future and cover all new conditions which fal] 
within their scope; and (2) Congress, as the possessor of all the legisla. 
tive power of the Federal Government, can change the law every da 

in any respect in any area committed by the Constitution to the Fed. 

eral Government. 

I want to make one more statement to indicate that I do not criticize 
the organization you represent for restricting its membership to per- 
sons of Jewish descent or of Jewish faith. I “belong to several organ- 
izations which are restricted in similar respects. And I think that t this 
whole question we are discussing: 

Mr. Epetsperea. Isn’t the real question whether the restriction js 
invidious ? 

Senator Ervin. What did you say? I didn’t hear what you said. 

Mr. Epetsperc. I said, isn’t the real question whether the restric- 
tion is invidious ? 

Senator Ervin. That is right. I believe that men segregate them- 
selves in society on the basis of race in obedience to a law of nature 
which decrees that like seeks like. While I have not traveled too ex- 
tensively, I have observed this to be true in every area of the Nation— 
North, South, East and West: When men are free to select their own 
associates, they virtually always choose as their associates members of 
their own race. Those who seek to bring about the compulsory associa- 
tion of the races are attempting to repeal a law of nature—to do an 
artificial thing. They can expect resistance to their attempt to nullify 
a law of nature. 

Mr. Epetsserc. Senator, I really must express disagreement with 
what you have suggested because in the South all the way from 1870 
to the end of the century, the people who ran the show didn’t follow 
that principle. They believed just the opposite. They believed that 
the races would mingle and would cooperate and would collaborate. 

And they set out deliberately to set up barriers in the way. They 
passed a whole series of Jim Crow laws, making it a crime for the 
two races to associate. 

Why didn’t they depend on this principle of natural association? 

I am all in favor of the principle of natural association that is 
involved here in the sense that we are trying to put aside the arti- 
ficial barriers that have been thrown in the way of natural associa- 
tions. 

Senator Ervin. Contrary to your impression, the laws which pro- 
vided for segregation in the South merely legalized the customs of 
the people of both races. E xperience h: ad shown that both races got 
along well in a state of separation in institutions which are essentially 
social in nature. The validity of that theory was recognized by the 
Supreme Court in Plessy v. Ferguson and was illustrated again in 
the situation that occurred in Little Rock. 

As a matter of fact, I went to New York City a few weeks ago. I 
saw a multitude of people there during a 2-day visit, and ev ery one of 
them was a member of the Caucasian race except one taxi driver. I 
can see more segregation based on race in New York City in 1 day 
than I have seen in North Carolina during the 60-odd years of my 
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life. I have seen more segregation based on race in 4 hours in Chicago 
than I have seen in North Carolina during the more than 60 years sI 
have been living. 

The truth is ~ that there is more segregation, in fact, north of the 
Mason-Dixon line than there is south of it. 

I cannot comprehend why those who oppose legal segregation favor 
the other extreme which is compulsory legal integration. 

Mr. Epetspere. Senator 

Senator Ervin. If one is evil then the other is evil. 

Mr. Evexsperc. I would be very unhappy if I have given you the 
impression that I am being morally self-righteous. It is a difficult 
problem. 

Senator Ervrx. You have not given me that impression. 

Mr. Epevsserc. Southern friends have said to me the difference 
between the North and South is that we in the South do not care how 
closely the Negro gets provided he does not get too high, but up 
North you don't t care how high he gets so long as he does not get too 
close. I am not sure which is worse—I am not sure which is worse. 

Senator Ervin. It isaserious problem. 

Mr. Epvetsperc. But one thing, I hope, we'll agree on is that we 
have to do something. ‘This Congress has to do something to amelio- 
rate that situation. 

Senator Ervin. I disagree as to the desirability of congressional 
action. According to all available inform: ation, the races were getting 
along well together on the local level in all areas of the South before 
the decision in the Brown case. I rejoice in the fact that they are 
still gett a on well together in North Carolina, where five fine State- 
supported Negro colleges, headed by Negro presidents and Negro 
faculties, are educating several thousand Negro youths. Southern 
people are certainly more familiar with the racial problem in the 
South than those in other sections who view it from a long distance. 
I have noticed that members of the Caucasian race residing in the 
North who are apparently bent on forcing compulsory integration 
on the South have their residences in areas which are racially segre- 
gated in fact. I have been informed that all of the members of the 
United States Supreme Court who participated in the Brown case 
resided in racially segregated sections of Washington or its suburbs. 

Mr. Epensperc. I don’t think it is true of all nine. 

Senator Ervin. [ have never found any exception to that statement. 

Mr. Epersperc. I am sure that Justice Frankfurter and others do 
not live in a oe restricted neighborhood. 

Senator Ervin. I didn’t say racially restricted. I am talking about 
something else. I am talk about residences located in areas which 
are, in actuality, racially segregated. 

I get along well with folks of all races. I have a high respect for 
members of the colored race. 

One who knows and loves the South sees great tragedy in all this 
agitation in Washington for forcing compulsory integration on the 
South. Men of good will of both races have worked together with 
marked success to better racial relations in southern States. These 
men are wise men. They know that racial problems cannot be solved 
by force or law. They now see their labors being nullified and the 
favorable climate they created being destroyed by impatient extrem- 
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ists who are so foolish as to insist that the sole solution to racial prob- 
lems is to compel the compulsory association of the races regardless 
of their desires. And all of this agitation really has done more in- 
Jury to racial relations in many areas of the South than can be pe. 
paired in many years. I am glad to be able to say that we still oe 
along fine in North Carolina. 7 

Mr. Epeisperc. Yes, sir. And I think one of the factors working 
for a constructive solution is that last year in Virginia there was 
not a single dollar of outside capital investment made in Virginia 
because of this racial strife and turmoil while in the neighboring 
State of North Carolina where there is a more salutory policy a 
effect, $250 million of outside investment was made in North Carolina 

Senator Ervin. And I might add that another thing to consider 
is the fact that the North Carolina legislature has adopted some satis. 
factory tax laws. 

Mr. Epersperc. I am sorry that the Senator is taking the edge off 
my example about virtue being rewarded. 

Senator Ervin. I am not doing that. I am just pointing to the 
fact that not only virtue, but also a fair tax law is helping North 
Carolina to develop industrially. If I had the time I could cite 
many, many other reasons why North Carolina is superior to any 
place this side of heaven and 

Mr. Epextsserc. Not the least of those reasons is the character of 
the Senate representation. 

Senator Ervin. I appreciate the compliment. 

I have enjoyed my discussion with vou. Iam sorry that you don't 
entertain the same sound views on all problems that I do. 

Mr. Epetsserc. You know, I try to be like that Presbyterian in 
your story who argued with his Methodist friend about predestina- 
tion. I know Senator Wiley will like the story. The Methodist got 
into an altercation with the Presbyterian but he said he would accept 
the theory to the extent that he thought all Presbyterians were pre- 
destined to go to hell. And the Presbyterian said, “I would rather 
be a Presbyterian knowing I was predestined to go to hell than to 
be a Methodist and not to know where the hell I was going.” 
[Laughter.| Did I get it right? 

Senator Ervin. As a Presbyterian, I think that is pretty sound 
theology. That is all. 

Senator Hrennines. Senator Wiley, I will be glad to have you in- 
quire. 

Senator Wirry. I haven't much time. There are several comments 
as to the last one; I think I take objection to the one in relation to 
that State you come from. I think there is one a good deal better— 
that is Wisconsin. Let us get that straight. 

Seriously, I want to compliment both of you gentlemen. I have 
listened here to points of view that I think express what you might 
say are the points of view of the conflicting interests in this country. 

I want to ask you a few questions. 

In your study of the Constitution do you understand that it 1s 
specific in its implications, or is it general so that it is made to fit all 
time ? 





x 


Mr. Epersperc. It is brief and general with the purpose you have 
expressed, so that it can be adapted to changing time= 
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Senator Witty. You mentioned that great judge, John Marshall. 
He really breathed into this instrument the vitality that set this 
Government really into motion with the Government of checks and 
palances. Is that right ¢ 

Mr. Epeisserc. That is right, sir. He responded to the necessities 
of his day. 

Senator Wirry. In other words, he made it very clear what the 
business of the Supreme Court was. 

Mr. Epevsrerc. That is right, sir. 

Senator Witry. And that business was to interpret the law? 

Mr. Evetsverc. That is right, sir. 

Senator Witey. And are there numerous instances in the course of 
time where the Supreme Court has reinterpreted the decisions of 
the Court ? 

Mr. Epevsperc. These instances are so frequent as to permit one 
to say that it is one of the characteristics of the Court that it rewrites 
its decisions. 

Senator Witrey. Well, I was interested in what you said about the 
sociological impact. The fact of the matter is when the 14th amend- 
ment was written, the Negro race had just come out of the morass of 
slavery, 1s that right ? 

Mr. Epvetsperc. That is right, sir. 

Senator Winey. And in that period of almost 100 years it has 
grown in stature, in numbers and influence. And was that the time 
for the Supreme Court to take a new look on the previous decision, 
not to rewrite the Constitution, but to reinterpret it, in your opinion, 
was it the time ? 

Mr. Epevsperc. It was the time. It was long past due, in my 
opinion. 

Senator Wiriry. Thatis all, Mr. Chairman. 

Senator Henninoes. Mr. Edelsberg, the organization B’nai B’rith 
does a little more than undertake to further Judaism, does it not? 
[have had the honor of appearing before its meetings a number of 
times over the years. It undertakes to establish tolerance and equal- 
ity under the law, social justice for all men, doesn’t it? 

‘T think that you, as an exceedingly fine lawyer, have made a great 
contribution to the subcommittee here today. 

We are very glad to have had you with us. Thank you for coming 
before us. 

Mr. Epetsperc. Thank you, sir. 

Senator Ervin. Just one more question. I am glad that Senator 
Wiley was not talking seriously when he suggested Wisconsin was 
superior to North Carolina. 

Senator Witry. You can’t make cheese. 

Senator Ervin. I want to say this about Chief Justice Marshall. 
I will challenge you, or Senator Wiley, to call attention to a single 
decision which Chief Justice Marshall ever wrote on how the Con- 
stitution should be interpreted which did not state in effect that it 
should be interpreted according to the intent of those who framed it 
and those who ratified it. 

Senator Winey. In the light of the facts as they then existed. 

Senator Ervin. No, he didn’t say that. 

Senator Winey. He implied that. 
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Senator Ervin. He did not imply it. I have attempted to find aj] 
of Chief Justice Marshall’s opinions on this point. He stated em. 
phatically that the people who drafted the Constitution and those who 
ratified it must be understood to have intended what they said, 

Mr. Epesperc. Yes. 

Senator Ervin. And then on a number of occasions he said it must 
be interpreted according to the intention of those who drafted and 
ratified it. There isn’t a single decision in which Chief Justice Mar. 
shall ever undertook to interpret the Constitution that he did not 
use words to that effect. 

Senator Wiiry. I just want to reply to that to say he could not 
help but interpret it from the facts of life as they existed. We were 
a small Nation of 3 million to 4 million people. We didn’t have the 
airplane; we didn’t have the bomb; we didn’t have anything of that 
kind. This is an age of exploration. Just the other day some of the 
experts who thought they knew everything were set at naught by a 
Greek. You remember that incident? Well, here he was—what did 
he show? He simply showed that by doing certain things, he would 
neutralize the radar detection system that we were using. 

Well, if we don’t live in this age with the challenges of this age, 
we are remiss in our obligation to it. That is the only reason that 
I said what I said—that the Constitution was not a frigid, rigid thing, 
It is a thing that breathes into itself the possibilities of making it a 
changing world institution. 

Senator Ervry. I, also have other great authorities on my side. 
One of the greatest authorities on the Constitution who ever lived 
was Judge Thomas M. Cooley, of Michigan, who wrote the great 
work, “Constitutional Limitations.” Judge Cooley said in that book 
that the meaning of a constitution is fixed when it is adopted, and it 
is not different at any subsequent time when a court has occasion to 
pass upon it. 

He said the reason the Founding Fathers wrote the Constitution 
was to put the fundamentals of government beyond the reach of the 
changing winds of public opinion. 

He further said in his discourse that a court or legislature which 
would give to a constitutional provision a construction not warranted 
by the intention of its framers would be justly as chargeable with 
disregard of public duty and violation of official oath. 

And James Madison said that those who framed the Constitution 
realized that experience would show that changes ought be made in 
the Constitution from time to time and for that reason they placed 
in the Constitution article V, specifying the way in which it was to 
be amended. And, he said, they selected that method because it did 
not make the Constitution too mutable on the one hand, or too un- 
changeable on the other. 

And George Washington said in his farewell address to the Ameri- 
can people that if the American people should ever become dissatisfied 
with the distribution of the powers of government as set forth in the 
Constitution, they should change it by an amendment in the manner 
provided by the Constitution itself. He said, in substance, “Let there 
be no change by usurpation for even though the change may seem to be 
good in one instance, it must be remembered that usurpation is a 
weapon by which free governments are destroyed.” 
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So with that I would like to ask you if you do not agree with me 
inthis? . eee 

Mr. Epetsperc. So far I have agreed with every citation you have 
made. Lagree with those. 

Senator Ervry. Don’t you agree with me that it would have been 
much better to have made this change by constitutional amendment in 
the manner provided by article V rather than to have it done by nine 
men who are not supposed to change the meaning of the Constitution 
orto make laws? 

Mr. Epersperc. I will say two things. First, I have already agreed 
with the citations you have made. It would have been more effective 
if there had been a constitutional amendment with respect to school 
segregation. ‘There would have been less of this massive resistance. 

Senator Hennines. At that point—excuse me—is it necessary? 

Mr. Evetspere. No, sir. 

Senator Henninos. Or proper to have massive resistance ? 

Mr. Epvetssera. I would like tosay the second point is- 

Senator Hennrnes. An amendment in existence already covers it. 

Mr. Epetsperc. The Supreme Court had an obligation to determine 
whether equal protection was being given to Negro children in deseg- 
regated schools. It had an obligation, a sworn obligation to deter- 
mine that that was the fact. And they decided that it was not the fact. 

Senator Wier. I studied Cooley many years ago in the University 
of Michigan, and I remember the quotations as given by the learned 
judge, but I am satisfied when | remember that what was taught was 
that Cooley recognized the significance of not having a rigid, a frozen 
governmental institution. You answered the question. In other 
words, was there any usurpation by the Courts in making this 
decision ? 

Mr. Epersperc. No, sir. 

Senator Witry. Did it have the function to reinterpret ? 

Mr. Epeisserc. ‘The Court had a choice between two things—abro- 
gating its responsibility to see if in point of fact there was equal pro- 
tection or just blindly following the decision which it knew to be 
wrong in the context of 1954. 

Senator Ervin. In that connection you would not deny me the 
privilege or the right of reaching an honest and sincere conclusion 
that the action of the Court was a usurpation of authority, would 
you! 

(At this point, Senator Wiley left the hearing room.) 

Mr. Epretsserc. You used the word “usurpation.” Is that your 
conviction ; is it usurpation ? 

Senator Ervin. Yes. 

Mr. Epetsperc. Rather than erroneous decision ? 

Senator Ervin. I said “usurpation.” 

Mr. Eprtsperc. I don’t, and I cannot deny you the right to use 
the word “usurpation,” but I think it isa harsh and unfair term. That 
ismy judgment. People can disagree with the wisdom of the Court’s 
decision and its general direction but I don’t think it usurped. 

Senator Ervin. I think that I have a perfect right to use the word 
“usurpation.” 

Mr. Epevsperc. I haven’t denied that. 

. Senator Ervin, I think I have sound reason for using the word 
usurpation.” I commend to the consideration of those who believe it 
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wrong to criticize the Supreme Court the words spoken by Abraham 
Lincoln in his debates with Stephen A. Douglas in respect to the Dred 
Scott case. Lincoln said, in essence, that the Dred Scott decision was 
erroneous; that it was contrary to the precedents on the subject; that 
it was founded in part upon factual assumptions which are not really 
true; that he refused to accept it as a rule for the Government or the 
people ; that he would do everything in his power to secure its re- 
versal; and that if he were a Member of C ongress and a measure 
should come before that body to exclude slavery | from the territories, 
he would vote for the measure notwithstanding the holding of the 
Dred Scott case that the Congress had no power to pass such a meas- 
ure under the Constitution. 

Mr. Epexspere. As officers of the Court we are frequently satisfied 
that the Court was inerror. To say that it was in error, that its de- 
cision was unwise, is one thing. To say that it is usurping, ” strikes 
me as being intemperate language which does no good; but I will 
not deny you the right to use it. 

Senator Ervin. But don’t you concede that if a person does honestly 
and sincerely believe that the action of the Court constituted 3 
usurpation of authority, he has that right ? 

Mr. Epetsperc. Yes. 

Senator Ervin. And you certainly concede that. I have always 

said that everybody who is a party to a case ought to obey the decision 
in that case no matter how unwise or unconstitutional he may think it 
to be. 

Mr. Epretsgerc. Yes; you are making the job much more difficult 
to say “obey” 

Senator Ervin. But do you claim that it is the duty of a public 
official to assist in carrying into effect what he conceives to be some- 
thing done in the usurpation of governmental authority ? 

Mr. Epersperc. I can’t answer that question in the ‘abstract. 

Senator Ervin. Well, you contend that it is the duty of a person 
to embrace the school desegregation case and exert all of his efforts 
to put that decision into effect even if he honestly and sincerely be- 
lieves that the doctrine laid down constitutes a usurpation of : authority 
that didn’t belong to the tribunal that handed it down ¢ 

Mr. Epetsperc. I would say to a conscientious Senator who felt 
that the Supreme Court decision was usurpation, “Look at the world 
of 1959.” It is the law of the land. It isn’t going to be changed. 
We are confronted with a problem arising from defiance of this law 
of the land. This is the situation in which we find ourselves. Shall 
I sit back and call the Supreme Court names, or shall I contribute my 
legislative energies to find an accommodation for the people of my 
State and of the country to adjust in peace and live with this new 
doctrine of desegregated schools? 

Senator Ervin. Suppose the President of the United States usurps 
authority; do you contend that it is my duty to back up his usurpa- 
tion of governmental power ? 

Mr. Epsetrerc. I don’t want to answer that question in the abstract. 
You used the words “usurpation of power.” I think you have backed 
the President in many things when you thought he was wrong, because 
you thought it was better for the country to do it. I think many 
Senators are put in that position. 
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Senator Ervin. All right. Suppose the President attempted to is- 
sue an edict that had the force of law and thus exercise a power be- 
longing to Congress. Do you think it is the duty of a Senator to 
assist in carrying out the edict of the President ? 

Mr. Epecsserc. Not blindly. I say I cannot answer these ques: 
tions in the abstract. 

Senator Ervin. I would like to know if you believe that a usurpation 
of power by a judicial body has more sanctity than a usurpation of 

wer by an executive offic ialora legislative body ? 

Mr. Epvecsserc. I am not suggesting that it does. I tried to take my 
answer out of the context in which you tried to put it, because I think 
itisan unreal abstract context. But I am trying to suggest to the dis- 
tinguished Senator this, even though he regards the Supreme Court 
decision as usurpation, and he would not want to give it any sanction, 
any odor of sanctity by seeming to support it, he has to face the facts 
of life in 1959. There is desegreg ration in progress. It is being re- 
sisted in a way which is inimical to the welfare of this country. 
Should he not contribute his wisdom and judgment and legislative 
energies toward the solutions of the social problem which has grown 
from, that Supreme Court decision, instead of standing back and say- 
ing, “You do it yourself; if it is your damn law, now go ahead and 
enforce it.” 

Senator Ervin. I think that as a member of the North Carolina 
legislature and as a member of the school board in my hometown, 
and as a member of the Senate I have made a contribution toward a 
solution to this problem, but I do not conceive that it is my duty to 
assist In a particular solution of the problem when the proposed solu- 
tion is based upon a usurpation of governmental power and is more 
likely to bring evil than it is to bring good, That is my position. 

Mr. Epetssera. Very well. 

Senator Ervin. I am sorry you will not discuss with me the philo- 
sophical question, if I may put it that way, of whether or not usurpa- 
tion of governmental power by a judicial body has sanctity, whereas 
a usurpat ion of the government power by an executive or legislative i 1S 
without that. 

Senator Henninos. Any further questions? 

Senator Ervin. No. 

Senator Hennines. Thank you very much. 

Mr. Eprevsserc. Thank you. 

(The prepared statement of Mr. Edelsberg is as follows:) 


STATEMENT OF ANTI-DEFAMATION LEAGUE OF B’Nal B'RITH 


The Anti-Defamation League of B’nai B'rith once again comes before this com- 
mittee to add its voice to those of the many religious, civic, veterans, and educa- 
tional groups, representing many millions of Americans of all faiths, which have 
been petitioning Congress to enact legislation to promote sound and orderly 
accommodation to the recent Supreme Court decisions on public school education. 

The Anti-Defamation League is the educational arm of B'nai B'rith, America’s 
largest and oldest Jewish service organization, having been founded in 1843. 
It seeks to develop good will and understanding among Americans of the various 
religious, ethnic, and racial groups, and to prevent discrimination against any of 
them. To this end it has developed a vast library of educational materials and 
programs widely used by the schools and the mass media of America. The ADL 
program has its roots in the veligious teachings of Jud*°ism: that mn is a crea- 
ture of God; that all men are equal before the Almighty; and that the dignity of 
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the individual is God given and must not be violated—teachings which are 
shared, of course, by all our great religions. 

It is not our purpose in this brief statement to go into any detailed analysis 
of the provisions of the three major civil rights proposals before this subcom- 
mittee. We intend principally to stress the importance of action by Congress to 
help bring about an orderly compliance with the law of the land, to ease the 
necessary transition to desegregated public schools, and to preserve the public 
school system. 

We believe that the House of Representatives reflected the will and interests 
of the American people when it passed the bill, which later became the Ciyj] 
Rights Act of 1957, by a better than 2-to-1 majority, in the form recommended 
by the administration. The Senate, however, deleted part III of the bill, which 
would have given to the Attorney General the same civil and equitable powers 
for enforcing general civil rights which other parts of the bill gave him with 
respect to voting rights. 

It is now clear that much of the trouble in Little Rock stemmed from loca] 
miscalculation regarding the interest, responsibility, and determination of the 
Federal Government to enforce the law laid down by its courts. Striking part 
III contributed to this unfortunate miscalculation. It is important, therefore. 
for Congress to show its determination that constitutional rights should not be 
vitiated by mob violence or official nullification. 

Some students of the Little Rock episode insist that sending Federal troops 
to Little Rock, however necessary that step was at the moment of decision, was 
unfortunate in that it polarized and solidified attitudes on two sides of a no man’s 
land. They view this as a case of “too late and too much.” 

Whether this view is correct or not, it is obvious that it would be helpful were 
the Federal Government to make it crystal clear before trouble develops that it 
cannot countenance defiance of the law. The Government's concern is not to 
coerce into a uniform mold, not to ignore local differences ; it is simply to prevent 
a flouting of the law of the land, and to give aid and counsel to the forces seek- 
ing a wise and practical accommodation to that law. 

The most comprehensive and affirmative of the proposals before you is S. 810, 
introduced by Senator Douglas and 16 other Senators, including your chairman. 
It aims in a constructive way to make available the resources of the Federal 
Government to communities seeking to comply with the law and needing such 
assistance. The bill also recognizes that continued, organized defiance of the law 
ean only produce constitutional and social chaos; and therefore it gives to the 
Federal Government the power to take steps on its own, where necessary, to 
secure obedience to the mandates of the Constitution. These steps include tech- 
nical, educational, and financial aid in substantial measure. Only where these 
aids are declined—and only after negotiation with local authorities fail to secure 
protection of constitutional rights—is it expected that the Federal Government 
will take injunctive action to enforce those rights. Also, where a school board 
has voluntarily instituted a program of desegregation, the Attorney Geueral is 
given the power to defend it from mob violence and interference. 

The administration’s program is contained in a number of bills (S. 955 to 8. 
960) introduced by 11 Republican Senators headed by Senator Dirksen. Like 
the Douglas bill, the administration package would provide congressional sup- 
port for the Supreme Court’s 1954 decision as “the supreme law of the land” 
(S. 958). The scope and extent of the program of financial and technical as- 
sistance provided under the administration program, however, is mucli more 
limited than in the Douglas bill, and no provision is made for Justice Department 
enforcement powers where school boards persist in flouting the decisions of the 
Supreme Court. 

One of the bills, S. 955, however, does make it a crime for anyone to use force 
or threats to interfere with the “exercise of rights” or the “performance of 
duties” prescribed by a Federal court order in school desegregation cases, This 
provision, it seems to us, should be broadened to cover force or threats designed 
to interfere with efforts on the part of local officials who move voluntarily to 
comply with the Supreme Court’s decision. 

There appears to be no sound reason, either in law or public policy, why a 
school board which proceeds voluntarily in good faith to discharge its consti- 
tutional duty as declared by the Supreme Court should receive less protection 
against lawless elements than one which refuses to carry out it constitutional 
duty until a specific court order threatens it with contempt of court. If such 
Federal protection is to be extended only where there is a specific court decree, 
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State and local officials will be encouraged to wait for the protective cloak of a 
court order before complying with the Court’s decision. Plainly, considerations 
of good government and wise policy dictate that Congress should not place a 
premium on delay and litigation in putting into force constitutional rights. 
Moreover, Congress has an obligation to protect State officials, and they in turn 
have a corresponding right to be free from interference in the discharge of their 
duties imposed by the Federal Constitution. This is a basic Federal right in- 
herent in the Constitution; its enforcement goes to the very existence of the 
Federal system itself. aaa 

That right was expressly recognized in Brewer v. Horie School District, 238 F 
(2d) 91 (1956) where the issue was squarely presented whether a Federal court 
nad the power to enjoin interference by private individuals with a plan of de- 
segregation voluntarily instituted by a school board. The Highth Circuit Court’s 
answer Was unanimously in the affirmative: 

“The plaintiffs (school board members) being bound by constitutionally im- 
posed duty and their oaths of office to support the 14th amendment and to accord 
equal protection of the laws to all persons in their operation of the Hoxie schools 
must be deemed to have a right, which is a Federal right, to be free from direct 
interference in the performance of that duty.” 

The need for such Federal protection was eloquently emphasized last month 
at the Nashville conference of the Civil Rights Commission which brought 
together educators from a score of border State communities which have success- 
fully desegregated their school systems. At this conference, the chairman of 
the Clinton, Tenn., school board declared that he had been unsuccessful, for 
the most part, in obtaining Federal assistance in enforcing the school desegrega- 
tion order against lawless elements, although he had tried many time. “We 
don’t ask for a reward for obeying the law,” he said, “but if any Federal agency 
forces uS into such an intolerable situation, then we think we have a right to 
obtain help from the Federal Government.” 

The third major civil rights bill before this committee, S. 499, introduced 
by Senator Johnson advances a new idea in this difficult area. It would create 
a Federal Community Relations Service, which would offer its services in civil 
rights disputes including disputes over public school desegregation which may 
threaten peaceful community relations. 

It has been a cause for gratification in many liberal quarters that the majority 
leader, himself a southerner, took the unprecedented step of sponsoring a civil 
rights bill. We agree with the premise of the bill that the voluntary approach 
should be used wherever possible to promote compliance with the law. The 
Douglas and administration bills in the first instance stress local cooperation, 
conciliation, and voluntary compliance. However, community peace, desirable 
as it is, cannot be achieved at the expense of a continuing deprivation of consti- 
tutional rights. There are those who say the bill purports to do just this. 

Senator Johnson, however, has given assurance that the conciliators 
under the bill must work in conformity with the Court’s decision, and 
we are satisfied that this has been his aim. Any reasonable doubts 
arising from the language of the bill can and should be removed, 
however, by spelling out in the bill some guideposts which would 
make it crystal clear that the purposes to be served by the conciliators 
are not merely the prevention of strife but the promotion of respect 
for constitutional rights and preservation of the public school system. 

All three bills wisely avoid any suggestion of naked force or Fed- 
eral fiat. They recognize that in the difficult and delicate field of 
regulating human relations, the utmost voluntary local concurrence 
and acquiescence is devoutly to be sought. And, indeed, all of us can 
be proud of the orderly manner in which school desegregation was 
accomplished (once the final orders were entered) in Arlington, Nor- 
folk, and Alexandria, Va. What happened in Virginia was a repeti- 
tion of what already had taken place in other communities around the 
country and will be repeated in the future in other areas. 

While a strong and determined’ community leadership can accom- 
plish desegregation in an orderly manner, it 1s essential that the Fed- 
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ral Government be given the kind of standby authority provided in 

$10 so that it can act wisely and effectiv ely where constitutional 
rights are being denied and priv ate resources are not adequate to en- 
force them. S. 810 would not require the Attorney General mechani- 
cally to institute a plethora of lawsuits to enforce school desegrega- 
tion, but would merely arm him with authority to enforce constitu- 
tional rights in an appropriate case where all efforts at voluntary 
compliance have failed. Giving the Federal Government this standy 
power will make clear the interest and determination of the F edetal 
Government in seeing that the law is enforced and that disorder will 
net be tolerated. It will deter would-be troublemakers and create 
an ee in which adjustment to the supreme law of the land 
can be achieved calmly and smoothly and without leaving deep-seated 
scars of bitterness and hostility. 

Before concluding, we should like to say a word about the bills to 
curb the unlawful dynamiting of schools, places of worship, homes, 
and community centers. These bills, in our view, are not civil rights 
bills, but law and order bills which enjoy w idespre: id support among 
Members on both sides of the aisle, as well as on both sides of the 
Mason-Dixon line. 

Two different legislative approaches. have been. suggested in an 
a to cope with the unlawful hate dynamitings; the one embodied 
in S. 956 (Dirksen) makes it a Federal crime “for a person to flee 
across State lines to avoid arrest or prosecution for a bombing; the 
other contained in 8S. 73 (Keating-Javits), 5. 188 (Kennedy- Ervin), 
and S, 499 (Johnson) makes it a crime to ship explosives in interstate 
commerce for the purpose of bombing a building. Both types of bills 
have the same objective—that of preserving primary State and local 
law enforcement responsibility for the investigation of unlawful hate 
dynamitings and at the same time pr oviding for FBI investigation 
when such dynamitings do occur. S. 73 and 188 would, however, 
insure immediate FBI investigation in the event of a dynamiting by 
creating a rebuttal presumption that if a dynamiting occurs, the ex: 
plosives were shipped in interstate commerce. In order to obviate 
any constitutional question, the bills wisely provide that no person 
may be convicted under the bill unless there is independent evidence 
to establish that the dynamite was in fact shipped in interstate 
commerce 

What C ongress does this year will perhaps be decisive in determin- 
ing whether there will be a new series of September disorders in 

American public schools, or whether American citizens will take the 
peaceful, orderly path blazed by Washington and Louisville, by San 
Antonio and Norfolk, and by scores of other southern communities 
around the country. For the sake of our national honor and world 
reputation, for the strength of our public schools and the welfare of 
our children, Congress must help find a peaceful solution for next 
September and the | Septembers following. 

Senator Hennines. The next witness is Mr. Irving Ferman, who 
is the director of the Washington Office of the American Civil Lib- 
erties Union. 

We are glad to have you here with us this morning, Mr. Ferman. 

As I suggested to the other witnesses, you may proceed in any 
manner of your own choosing, reading from a prepared text or sup- 
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plementing your text by comments. You may submit the text for the 
record; you may make a statement impromptu; as you please. 

Before you proceed, I want to note that these hearings were sched- 
ued as morning hearings. It is now afternoon and I have to be on 
the floor of the Senate very soon. I will have to ask to be excused 
for a while, at least, in order to go over to act on pending Senate 
business. 

I would appreciate it very much if the Senator, my good friend 
from North Carolina, Senator Ervin, would preside in my absence. 

(At this point, Senator Hennings left the hearing room.) 


STATEMENT OF IRVING FERMAN, DIRECTOR, WASHINGTON OFFICE, 
AMERICAN CIVIL LIBERTIES UNION 


Mr. Ferman. In accordance with the previously stated wish of the 
chairman and at the risk of not being comprehensive, I shall be brief 
inmy remarks and try my best to be responsive to some of the ques- 
tions raised of the previous witness. 

I think the question that we face today is simply what legal con- 
trols can we can hope to legislate which would effectively guarantee 
equality under the law. And I take it the principle of equality under 
the law is one of those fixed principles which has been alluded to in 
the previous remarks. 

I think that in trying to insure that equality under the law is 
maintained in our free society we are dealing with an area of human 
conduct difficult to control in terms of criminal law. To implement 
the 14th and 15th amendments we have had the experience with the 
criminal laws adopted after the Civil War making it a Federal crime 
for State officials to deprive citizens of their constitutional rights. 
Such criminal laws because of the attitude of the local communities 
have been exceedingly difficult to enforce. 

We have found since the Civil War that in trying to impose a 
recognizable Federal jurisdiction to assure equality under the law, 
the criminal process does not work. And I think we, as lawyers and 
as Americans, dedicated to the proposition that all people should be 
assured of equal status under the law, regardless of race, color, or 
creed, have a duty 

Senator Ervin. If I may interrupt, your present argument is based 
upon the supposition that white people in the South if selected to 
serve on juries in civil rights cases would not. be true to their oath 
and try the cases according to the evidence, is it not? 

Mr. Ferman. I do not sustain that point of view. I don’t think my 
remarks suggest that point of view. 

Senator Ikrvin. You stated that the criminal law could not be en- 
forced, if I understood you right. 

Mr. Ferman. I was not confining it, sir, to the experience involving 
our inability to impose the criminal process. 

Senator Ervin. But that was the argument that was made on the 
Senate floor in 1957. 

Mr. Ferman. It was never made by me. 

Senator Ervin. All right. 

Mr. Ferman. One of the reasons that I feel 


Senator Ervin. If I may say so, I am glad you do not entertain 
that opinion. 
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Mr. Ferman. I do not think, Senator, it reflects my feeling regard- 
ing the adequacy of the criminal process. 

I might say one of the reasons that I do not feel as a lawyer, that 
the criminal process does work is because of its insensitivity to the in- 
extricable social factors involved in this area of human conduct. It 
is not sensitive to the dilemma of the State officials trying to insure 
all peoples equal status under the law. And I think we who say that 
the criminal process has not worked have an obligation to propose 
new legal techniques which are more sensitive to the problems of the 
South. I am opposed to those who argue against imposing any new 
legal controls, and who thereby believe in maintaining on the books a 
criminal process which I think is offensive to the South. 

And, in short, I feel that the deleted title III in the Civil Rights Act 
of 1957, Senator Ervin, and the counterpart of title II] in Senator 
Douglas’ bill, S. 810, which provides the Federal Government with 
the power to seek preventive relief is more sensitive to the problem of 
the South, is more moderate than what exists on the books today. And 
I daresay that it is perhaps one of the most moderate, one of the most 
sensitive proposals of all suggested to deal with the problem of insur- 
ing equality under the law. 

I say this with the experience of having lived in the South, and 
as a member of the bar of a Southern State. 

And I think that if the meaning of the injunctive and equitable 
process were understood, were carefully debated, and the issues were 
clearly defined, it would receive the support of the American people. 
I say this because I believe they are sensitive, moderate, and responsive 
to the web of social factors which make it difficult to impose Federal 
jurisdiction to insure equal status under the law. 

Senator Ervin. I think the fundamental objection to part VI in the 
Douglas bill and to the corresponding provision of the bill by Senator 
Javits, is the fact that an official is deprived of a right retained for 
other people, the right of trial by jury. The right is preserved for 
those who commit murders on Federal reservations, for those who 
peddle narcotics, for those who conspire to overthrow the Government 
of the United States by force and violence, and for those who violate 
other Federal criminal laws. But equity procedure is to be perverted 
to a new field by these bills, so local officers can be deprived of the 
safeguard inherent in the right of trial by jury. 

Mr. Ferman. I would like to answer your question in this way. 

First, I beg your pardon in making personal remarks. I have dedi- 
cated my whole professional career to civil liberties and freedom. And 
I have lived my professional life with a commitment to seeing to it 
that all enjoy the personal guarantees of our Constitution. And I 
have supported the rights of many people with whom I disagree most 
violently. 

Lalso have fought for the rights of the jury trial. 

In behalf of my organization, I was one of those who resisted the 
efforts on the part of social scientists to bug jury rooms in order to 
preserve the sanctity of the right toa jury trial. 

I think that the injunctive result that we seek again (a) is respon- 
sive to the problem of the State officials; (b) it does not reflect a 
prejudice toward any particular group in the South. 

I would like to answer your question concerning a jury trial in the 
criminal contempt proceedings following a State official’s refusal to 
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accede to a court order. I think I am satisfied in view of the history 
of the equitable remedy, in view of the history of criminal contempt 

owers of the judiciary, in view of the fact that the State officials 
Swe a right to a hearing upon application of the Federal Govern- 
ment seeking an order that there would not be a denial of a constitu- 
tional right. 

Senator Ervin. I agree that equity did not recognize trial by jury. 
But these alleged misdeeds have heretofore been designated as criminal 
offenses and this i is an effort to keep them from being t tried by a jury. 

Mr. Ferman. I would say 

Senator Ervrn. Incidentally, that is exactly the same thing that 
happened before the American Revolution. The British Parliament 
on two occasions passed acts giving the Admiralty Courts jurisdiction 
of certain offenses committed by American colonists against the 
revenue laws because in the Admiralty Courts no trial by jury was 
had. And on those occasions, there were mass protests by the colonies 
against the acts on the ground that it was wrong to have processes 
of the Admiralty Courts extended into what had been the criminal field 
in order to rob the colonists of the right of trial by jury. 

And when Thomas Jefferson wrote the Declaration of Independence, 
he gave as one of the reasons why the colonists should sever their 

litical bands with E ngland the fact that they had been denied the 
right to trial by jury by the process of subjecting them to the jurisdic- 
tion of the Courts of Admiralty where no jury trials were permitted. 
These bills are identical in purpose with the acts of the British Parlia- 
ment. They undert: ake to subject local officials to the jurisdiction of 
the U.S. district courts sitting as courts of equity where j jury trials are 
not allow ed as a matter of r ight so as to deprive such officials of the 
right of trial by jury secured to them by existing law making the same 
supposed misdeeds criminal offenses. 

hr. Ferman. I do not wish to repeat myself in responding to your 
question. 1 would like to urge upon you, Senator Ervin, that we have 
in our country today one of the most difficult problems in controlling, 
that is, in insuring equal status under the law. And we have a duty 
and an obligation as lawyers, as legislators, to do all that we possibly 
can to insure this equal status under the law. We cannot live as free- 
men unless we insure this personal guarantee to all. 

Secondly, I feel we have to impose a Federal jurisdiction sustaining 
this prine iple on local communities, the attitudes of which are not 
sympathetic to the imposition of this form of Federal control. 

And I say to you, Senator Ervin, that the injunctive process is, 
perhaps, the most sensitive technique, both to the constitutional rights 
of the State officials and to those denied equal status under the law. 

Now the area where there is a possible and, I think, that all right- 
thinking men would stipulate that there is a ‘possible deprivation of 
constitutional rights is the denial to a State official of a right to a jury 
trial in the criminal contempt proceedings, after he has received his day 
in court, after the conduct which, if it is not followed, would involve 
criminal contempt. And I don’t think it is so clearly stated in the his- 
tory of our law in terms of contempt process in terms of equity power. 

And I feel that unless we meet the challenge to our free society 
today, which, I think, can best be met by the injunctive process, we 
cannot hold our heads high as freemen. 
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Senator Ervin. That is one of the questions about some of these bills, 
An existing Federal statute gives a man the right to trial by jury in 
& criminal “contempt prosecution where the alleged contemptous act 
constitutes a crime under Federal or State law. And under the bil] 
of Senator Douglas and certain of the other bills, local officials will 
be taken out of the protection of that law and denied the right of 
trial by jury even fora criminal contempt. 

Mr. Ferman. What is the alternative today? <A criminal process 
which would be far less sensitive to the status of the State official than 
the proposed injunctive process. 

I think the proposal of Senator Javits—and I speak as one who 
lived in the South—and that of Senator Douglas is the most moderate, 
the most sensitive proposal made to the problem of the South. J 
say that in all earnestness. 

Senator Ervin. I may have misunderstood you. I thought you 
were making some statements that you agreed with me on that par- 
ticular point. In other words, I thought you said you did think that 
a southern public official ought to have a jury trial before he is pun- 
ished for criminal contempt. 

Mr. Ferman. I said I would stipulate with you that such a problem 
exists. I said that my commitment to the institution of the jury 
trial does raise that problem in my mind only in cases where the order 
issued, naming or ordering the official to do an act, or enjoining him 
from doing an act after an application for hearing, coincides with 
conduct which is criminal, because you would agree with me that is 
the only area relevant in terms of the jury trial. I would stipulate 
that the problem exists. 

My answer is that the history of equity, the history of the contempt 
powers on the part of the judiciary, plus the fact that we are trying 
to develop a legal technique which will insure a constitutional right, 
namely, the right to equal status under the law, leads me to the con- 
clusion that no constitutional deprivation exists in terms of the denial 
of the jury trial in the criminal contempt provision. 

Senator Ervin. Don’t you agree with me that under the Douglas 
bill and under the Javits billa public official can be punished for crim- 
inal contempt for disobedience of an injunction, a procedure in which 
he has no right to trial by jury and in which he has no right to the 
benefit of that? 

Mr. Ferman. I would like, first, to establish clearly that we share 
the same concern. Your concern leads you to one conclusion. Mine 
leads me to another conclusion, however. 

I would like to say before we go on in this course of questioning 
that we are dealing only with those court orders enjoining a State 
official from committing an act which coincides directly with criminal 
acts, and which penalize him. 

I am not so sure in my own mind, Senator, whether or not the 
orders which would be processed under these powers of the Attorney 
General would involve conduct which could be characterized as crim- 
inal. Idonot make that assumption. And that assumption underlies 
your argument. 

Senator Ervin. I thought you said you would agree with me that 
there is a Federal statute on the books which makes it a criminal 
offense for any person under cover of State law to deny a man his 
constitutional rights. 
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Mr. Ferman. Yes. Under the civil rights statute. 

Senator Ervin. When you proceed under the criminal statutes he 
has to be indicted first by the grand jury. He has the right in the 
second place to be tried by a petit jury. He has the right in the 
third place to the limited punishment prescribed by the statute: isn’t 
that true? 

Mr. Ferman. Certainly, I would do everything—I am committed to 
seeing to it that those constitutional rights are, of course, protected. 

Senator Ervin. But would you take ‘that same attitude where the 
man is to be tried for a criminal contempt arising out of his dis- 
obedience to an injunctive order? 

Mr. Ferman. I would like to make it clear, with all respect to you, 
that our hypothesis is clear in that the conduct which is enjoined by 
a court order involves precisely the conduct which could be charac- 
terized as criminal by the statute. And I might say, parenthetically, 
that not all court orders would nee essarily involve criminal conduct 
because, as the Senator well appreciates, criminal conduct. involves : 
good deal more in terms of intent, and so forth, which may not be 
involved in the injunctive process. 

And I might add further that the State official who might be ordered 
to commit an act or be enjoined from committing an act, would have 
his day in court. He would have it in terms of the equity proceeding 
on the application of the court order. He would have what you de- 
scribed in your discussion of stare decisis this morning with my col- 
league, Mr. Edelsberg, a predictability as to what the consequences 

of his act would be. 

Sir, in this particular case the State official who is told specifically 
in a court order what his conduct should be or what it should not be, 
has this protection. And considering the fact that we are not so sure 
that in ail of the court orders the conduct involved in an order would 
be criminal, in view of the history of the equity process, in view of the 
history of the contempt powers of the judiciary, in view of the fact that 
a State oflicial has a predictability as to the consequences of his conduct, 
I think that a denial of the constitutional right does not exist. 

Senator Ervin. But you conceded that in some respects the applica- 
tion of these injunctions will enjoin the commission of criminal acts. 

Mr. Ferman. But I would say in all fairness, with all respect to you, 
I do not see that it is a valid argument against the injunctive process. 
What you are proposing, sir, is to leave on the books a criminal process 
which would characterize the conduct of a State official as criminal, 
whereas what I propose is far more sensitive to the position in which 
the State official finds himself. 

Senator Ervin. The question I am raising is about the law. 

Mr. Ferman. I think I was responsive to that. 

Senator Ervin. I don’t believeso. Yousaid youdidn’t thinkso. Is 
it not conceivable that many of these things which will be enjoined 
will be criminal violations of the Federal law? 

Mr. Ferman. I will say, probably. I am almost certain there will 
be an insignificant amount, because when conduct is characterized as 
criminal the Federal Government or the Government prosecutor has 
a duty to present evidence of intent. 

Senator Ervin. That is one of my objections to these bills. Under 
the law, as I recall it, a man cannot be found guilty of criminal con- 
tempt unless he acts willfully. No doubt about that, is there? 
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Mr. Ferman. No, there isn’t. And I am sure that the history of 
the processing of criminal contempt would satisfy that. And the 
judge would take that into consideration. I was a defender of that 
principle, as was the Senator, in the Tennessee case. 

Senator Ervin. According to my recollection of my reading of the 
injunction issued by Judge Taylor, there was a serious question there 
as to whether the men were exercising freedom of speech. 

Mr, Ferman. I stood up and my organization stood up to defend 
the right of free speech of those people involved in the injunctive order 
of Clinton, Tenn., but I might say that the people involved in the order 
of Clinton, Tenn., did not have their day in court on a hearing for 
their order. The State officials who would be involved here, would 
have their day in court on the application. 

Senator Ervin. Not if they were acting in concert with the people 
that had had their day in court under the Federal rule. They would 
never have a day in court on the merits of the injunction in that 
instance. 

Mr. Ferman. In your statement of the Clinton case, we are dealing 
not with the problem of giving the Attorney General power to seek 
equitable relief. We are dealing with the power of contempt on the 
part of the judiciary, and—— 

Senator Ervin. You are dealing with a situation which allows 
people to seek relief at their own expense and on their own initiative 
in this field. 

Mr. Ferman. Yes. 

Senator Ervin. That is what was involved in the contempt trials in 
Tennessee. 

Mr. Ferman. That situation did not involve an application for an 
order. The judge just held on the basis of the contempt power that 
certain persons were in contempt, as I recall. 

Senator Ervin. I believe that the same questions respecting criminal 
contempt can arise in a proceeding under these bills as arose in the 
Clinton cases. In a proceeding under these bills, there would be no 
right of trial by jury. 

Mr. Ferman. As [I recall, the problem of the Clinton, Tenn., case 
was that the judge on the basis of his inherent power to hold persons 
in contempt, issued an order holding certain persons in contempt. The 
problems involved there may have been first, an infringement on per- 
sonal guarantees under the amendment; secondly, an infringement in 
terms of lack of notice of the original court order. 

I think here what we are referring to in the injunctive process in- 
volves an application on the part of Federal Government to seek an 
order naming a certain person in that order and a hearing is then held 
on the application of the order. An order was issued. The person has 
notice and, therefore, has a sense of predictability of what the conse- 
quences of his act might be. 

If he violates it presumably he will be held in contempt. He will 
then: have a second hearing which I submit respectfully is different 
from the process involved in the Tennessee case. 

Senator Ervin. I won’t guarantee my recollection in respect to the 
Clinton, Tenn., cases. I wouldn’t say which of us is right. 

Mr. Ferman. I might add 





Senator Ervin. Perhaps, the best thing we can do is to complete 
your statement. 
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Mr. Ferman. I would like to make two or three brief remarks about 
some of the other legislation. I would like particularly to express 
for the American Civil Liberties Union our opposition to the posi- 
tion involved in the conciliation service offered by Senator Lyndon 
Johnson in his bill. 

We feel that the provision is much too vaguely written to warrant 
support ; furthermore, we feel that such a provision written so vaguely 
could easily dilute the effect of judicial support or the judicial protec- 
tion of personal guarantee. 

We approve the administration proposal which would make it a 
Federal crime to obstruct court orders. In that provision, speaking 
for the American Civil Liberties Union, I respectfully recommend that 
new language be considered so that first amendment conduct could not 
be considered as criminally obstructive. 

We also wish to give our support to S. 957 which would place an 
obligation on the part of State officials to maintain custody of election 
records for 3 years and which would give power to the Attorney Gen- 
eral to compel the production of such records. 

That respectfully is the sum and substance of my statement. 

(The prepared statement by Mr. Ferman is as follows :) 


STATEMENT OF IRVING FERMAN, DIRECTOR, WASHINGTON, D.C., OFFICE, AMERICAN 
Civit LIBERTIES UNION ON PropOsSED CIvIL RIGHTS LEGISLATION 


My name is Irving Ferman. I speak in behalf of the American Civil Liberties 
Union as its Washington, D.C., office director. 

The union, a private nonpartisan organization dedicated to the preservation of 
the personal guarantees protected by the Constitution in its 40 years existence has 
considered one of its main tasks to insure for all equal status under the law 
regardless of race, color, creed, Or class. 

Our problem today is simply this: What legal controls can we hope to legislate 
which would effectively guarantee such equality under the law? 

For more than eight decades, to implement the 14th and 15th amendments, we 
have had laws on the statute books which make it a Federal crime for State 
officials to deprive citizens of their constitutional rights. The prejudiced atti- 
tudes of local communities, however, have prevented effective enforcement of 
these criminal laws by the Federal Government. 

We think the Federal Civil Rights Act of 1957 did aid significantly the con- 
tinuing struggle to guarantee Negroes and other minority groups equal protection 
of the law. However, in strengthening the guarantees, principally that of the 
right to vote which is embodied in the 15th amendment, we feel that the act 
should have been broad enough to prevent the tragedy of Little Rock and the 
lawless standpatism against integration. 

The American Civil Liberties Union above all urges this committee and the 
86th Congress to direct paramount attention to the deleted part III of the 
1957 civil rights law which would have empowered the Federal executive to 
initiate preventive civil action in defense of all civil rights. 

Furnishing the Federal Government with such a legal technique will be respon- 
sive to ending a societal habit corrosive to the well-being of our democracy, 
rather than to make those responsible criminally liable. 

A free society, where there is choice to dislike or to hate a class of people, 
cannot long endure if such hatred is permitted to tarnish its laws, with the 
result that within the legal framework, one group of people is treated differently 
from other groups. 

The legal technique we need to insure such equal status must be the surgeon’s 
scalpel which will cut away neatly only the layer of prejudice in our legal organ- 
ism, but not cut so deeply as to effect an imbalance. 

We feel such a tecnique is proposed by Senator Paul Douglas in title VI of 
his proposal S. 810. This provision would empower the Justice Department to 
ant injunctive actions to insure guarantee against denial of equal protection 
of the laws. 
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It is a misnomer to characterize this provision as anything but moderate. 
responsive, and sensitive to the complicated web of social factors involved jp 
a denial of equal protection of the law. 

The union strongly endorses the remaining provisions of 8. 810. We support 
title II and title III which provide for technical assistance and Federal aid to 
communities who are endeavoring to desegregate in compliance with the law. 
Title IV and title V empowering the Federal Government to formulate recom. 
mendations and plans for desegregation with the assistance of State officials 
will help to establish compliance with the Supreme Court decision resolutely, 
firmly, and yet sensitively. 

We would like to state our position, with reference to S. 499 proposed by 
Senator Lyndon Johnson. The American Civil Liberties Union is of the opinion 
that title I of the Johnson bill which would establish a Federal Conciliation 
Service is written much too vaguely to be worthy of support. The provision does 
not even suggest the scope of the projected Service to involve its processing of 
compliance with judicial orders. It suggests rather that an unwillingness to com- 
ply with judicial orders could dilute the institutional strength in the judicial] 
protection of personal guarantees. 

The American Civil Liberties Union further wishes to express its support of 
$. 955 which would make it a Federal crime to obstruct court orders. However, 
the union respectfully urges the committee to consider the language carefully 
so that mere expression would not be considered criminally obstructive. 

The union further wishes to express its support of 8. 957 which would require 
State officials to preserve records of Federal elec tions for a period of 3 years, 
and which would authorize the Attorney General to compel the production of 
such records. 

We accordingly respectfully urge this committee to adopt S. 810 together with 
the administration’s proposals, S. 955 and S. 957. 

Senator Ervin. Do you agree with me in this, that under the Fed- 
eral law there is no limitation whatever upon the power of the court 
to punish for criminal contempt except that implied in the constitu- 
tional provision prohibiting cruel and unusual punishments ? 

Mr. Ferman. Yes. 

Senator Ervin. I have found decisions of Federal courts uphold- 
ing the sentencing of an accused to as much as 4 years on conviction 
of criminal contempt charges. 

Mr. Ferman. I think that the lawyers are well agreed that the 
discretion on the part of the judiciary to hold people in contempt, 
particularly, contempt, which is outside of the court’s presence, has 
in it, perhaps, the potential of greatest abuse in our legal structure. 

However, I think that through the years, centuries, if you will, we 
can observe that the courts have maintained a sense of proportion 
with this power. This is one of the areas where tradition and atti- 
tude have been successful safeguards. I think we as lawyers know 
that sometimes tradition and attitude are the necessary and only 
safeguards. 

Senator Ervin. I think history justifies my position that no man 
should be subjected to penal punishment for criminal contempt un- 
less his guilt is established by the verdict of a jury. 

I read one case where a man was convicted of a violation of a Fed- 
eral criminal statute and was sentenced to prison for approximately 
2 years for his criminal offense and was then sent to prison by the 
judge for an additional 3 or 4 years for a criminal contempt for not 
surrendering himself to begin serving his sentence for the crime on 
the day designated for that purpose by the judge. 

Mr. Ferman. I think we should make it clear we are talking about 
acts committed not within the presence of the court. 

Senator Ervin. I am talking about cases in which one is charged 

. . . = 
with criminal contempt for 
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Mr. FermMan. Yes. 

Senator Ervin. Disobeying an injunction. As you point out, the 
cases arise outside the presence of the court. 

Mr. Ferman. I would like to answer your question in two parts. 

First, the Senator’s learning in the field is better than mine, but 
as I recall, the Supreme Court has taken up for review cases involv- 
ing possible abuse of judicial powers in sentencing persons for acts 
committed even within the presence of the court. 

I recall reading opinions involving the conduct of some lawyers 
in New York who defended Communists in Smith Act trials. The 
Supreme Court did review the propriety of the order of the judge 
holding these people in contempt and in sentencing them. 

So that we have a safeguard in the appellate review in determining 
or not—— 

Senator Ervin. The orders and decrees of the Federal courts under 
these bills would be directed against local officers, such as school board 
members, who serve either without any compensation whatever or for 
some small pittance such as $2 a month. These bills would array all 
the financial and Government power of the United States against 
these local officials, and make it possible to send them to jail for an 
unlimited period of time or to confiscate their property by an un- 
limited fine merely because their convictions as to how they should 
discharge their official duties might differ from those of some Federal 
judges. These local officials do not have the resources to carry cases 
to the Supreme Court. 

Mr. Ferman. We are assuming that the conduct of the State official 
is a conduct. which would deny the benefit of the law to another. It 
is the criminal process which could harm the State official more than 
the injunctive process which would not consider him a criminal. 

And I might add that if this is the only serious objection that. the 
Senator has to what might be characterized as title [1]—and I am not 
speaking for mine or any other organization. It might be that a 
provision could be imposed which would put a restraint on the possi- 
bility of criminal sentence. I assume such restraint would be consti- 
tutional. 

Senator Ervin. There is no limit whatever to punishment for crimi- 
nal contempt under these bills. I do not judge the desirability or 
wisdom of a law by what a good and wise judge may do under it. I 
judge its desirability or wisdom by this test: Is it susceptible of gross 
abuse by a tyrannical or unwise judge lacking the capacity for ju- 
dicial self-restraint? I think history shows that people need pro- 
tection against judicial as well as all other forms of governmental 
tyranny. Under the Douglas bill there is no limit whatever to the 
extent of punishment for criminal contempt. I think you will agree 
with me. 

Mr. Ferman. Except appellate review. 

Senator Ervin. I have other objections to it. One is this: A consci- 
entious State official may honestly disagree with a Federal district 
court as to how he should perform the functions of his office. If the 
Federal district judge orders him to do something in the discharge of 
his official duties which he, in all good conscience, thinks ought not to 
be done, he may take one of three possible courses : 

First, he can say, “Well, it is no use for me to argue about this with 
the Federal judge. I will let the Federal judge tell me how to dis- 
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charge my duties as a State official.” If this course of action js 
adopted, it means that local government which should be in the hands 
of local officials of the State would be in the hands of a Federal judge 
who is appointed for life and whose directions concerning local goy. 
ernment are not subject to review by anybody. Federal district court 
decrees to no appeal themselves to higher courts. 

The local official may take a second course. He may say: “I don’t 
see why I should be bothered with all this. All the pay I get for 
doing my job won’t keep me in cigarettes. I don’t see any reason for 
running the risk of being sent to jail because my views as to how J 
should perform my duties as a State official may differ from those of 
the Federal judge. Consequently, I resign my office.” If the local 
official pursues the second course, the local community loses the benefit 
of his services. 

The local official may take a third course. He may say: “My views 
are right. I will stand up and litigate the question as far as I ean.” 
By so doing, he may bankrupt himself in winning the litigation. But 
if the local official loses the litigation, he may wind up with a virtually 
unlimited term in jail or he may have all of his property confiscated 
in the way of fines for criminal contempt simply because he honestly 
disagreed with the Federal judge as to how he should exercise the 
functions of a State office. 

Mr. Ferman. You raise a very, very interesting problem, Senator, 
I say again in the light of my personal experience as one who has prac- 
ticed in the South, whose ties are in the South, that I accept your 
projection of the dilemma of a State official. But I respectfully sub- 
mit to you, Senator, in view of possible imposition of a criminal proe- 
ess, that what is suggested in the provisions of Senator Douglas’ or 
Senator Javits’ proposal is far more sensitive to the dilemma of the 
State official than what we have on the books today. 

We don’t want to characterize the State official as a criminal simply 
because he reflects in large part the social attitudes of his community. 
Bringing him into court on an application for a hearing and then 
issuing an order not characterizing him as criminal is far more sensi- 
tive again to the dilemma which you suggest than what we now have 
on the books today. 

Senator Ervin. I assume that he would just as soon be characterized 
as a criminal as to be stuck in jail for a virtually unlimited term or 
have his property confiscated for a criminal contempt because he could 
not agree with the Federal judge as to how he should discharge his 
duties asa local officer. I don’t see much difference. 

Mr. Ferman. You have that problem. 

Senator Ervin. And yet under this bill that is exactly what could 
happen. 

Mr. Ferman. You are posing a problem which exists in every Fed- 
eral district courthouse throughout the breadth of this land where 
injunctive proceedings are involved in the administration of many 
laws of this country. 

I think I might say very respectfully, Senator Ervin, that the ex- 

erience in the administration of the laws of this country through the 
injunctive process does not support your apprehension. : 

Senator Ervin. I don’t claim to be a prophet but I predict that if 
this method of litigation is carried out people are going to decline 
to fill these local offices. I was much impressed by this ‘probability 
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a few months ago when certain members of the school board in Little 
Rock refused to continue in office. 

Mr. Ferman. My experience and I, certainly, don’t mean even to 
suggest that my status 1s equal to yours, Senator, because of your dis- 
tinguished career in the South, leads me to observe that some State 
officials, and a good many of them, would welcome a court order 
ordering them to perform a specific act. 

I recall asking State officials in voting cases that if they had had a 
district court order from the court across the way from their office, 
would they be better able to comply with the law, and yet deal with 
hostile local political pressure. ‘Their answer was in the affirmative. 

Senator Ervin. We would have the Federal Government telling 
local officials how to discharge their functions as State officers which 
I think would be a tragedy for our constitutional system whenever 
it comes. 

Mr. Ferman. Then I get back to the fixed principal of equal status 
under the law. Where an act violates that fixed principal I think 
it is the duty, the constitutional duty, dictated by the language of the 
14th and 15th amendments for the Federal Government to act. 

Senator Ervin. The imposition of Federal jurisdiction would mean 
that Federal courts are to determine how the administrative and ex- 
ecutive functions of local officials should be discharged. I don’t ac- 
cept the view that the imposition of Federal jurisdiction is wise under 
the terms set forth in these bills. 

Mr. Ferman. I accept your principles of statutory construction 
elaborated on during the testimony of the previous witness. The 
14th and 15th amendments are clear in regard to the impesition of 
Federal jurisdiction. We are talking about implementation, which 
is dictated by fixed constitutional principle. 

Now if the States are going to enforce the basic laws which they 
have concerning equal status, that is fine. No one would object and 
we would not be here today if State officials, or if State governments 
throughout the South and the North, perhaps, were enforcing basic 
law. In the absence of such action it is a fixed constitutional principle 
which dictates the imposition of Federal jurisdiction. 

Senator Ervin. Of course, you have this situation and no amount 
of argument or philosophizing avoids it. Here is a case of a colored 
child who desires to attend a certain school in a school district. The 
school board passes on the application and decides that it would be 
disadvantageous educationally for the child to attend that particular 
school. Consequently, it assigns the child to another school to which 
the child does not want to go to. 

The Federal judge says, “These people didn’t act honestly.” 

Mr. Ferman. May I add a footnote? He says that after the ap- 
plication for hearing is heard. He does not say it at 3 o’clock in the 
morning. 

Senator Ervin. I agree. But regardless of that, here is a situa- 
tion in which men could honestly disagree. The school board could 
honestly reach the conclusion that on the facts that it would not be 
advantageous to this particular child educationally to be admitted 
to this particular school. The Federal judge, however, could honestly 
reach exactly the opposite conclusion on the same facts. That is con- 
celvable. But the Federal judge is the ultimate power. And, there- 
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fore, the determination of that question would be made by the Fed- 
eral judge and not by the members of the school board. 

Mr. Ferman. It 1s clear to me that there is basis for Federal j juris- 
diction. I cannot conceive of a fairer, more moderate, more sensitive 
way of dealing with this problem of insuring equal status in the law 
than to use the 1 injunctive process. 

And I would like to know what process is fairer, more moder: ate, 
more sensitive in insuring Federal jurisdiction which we must insure, 
than this injunctive process? If I felt that there was a process which 
would insure equal status under the law and was more responsive 
to the dilemma of the State official, 1 would support that today right 
at this table. 

Senator Ervin. My answer to your question would be this: I would 
leave the law ex: actly as it is now. I would not attempt to confer 
_ ial privileges under the 14th amendment upon colored people 

‘any other special groups. 

Mr. Ferman. I myself 

Senator Ervin. The 14th amendment applies to all persons within 
the jurisdiction of the States. 

Mr. Ferman. I have fought for the principles of equal status of 
the law—not only principles involving minority groups but in other 
areas of the law. 

Senator Ervin. And I believe the law which has been sufficient to 
vindicate the rights of all other Americans ought to apply to these 
people. I would not make them special favorites of the law. And 
that isexactly wh: . this Douglas bill does. 

Mr. Ferman. I do not ask special favors for any group. I ask 
for equal status under the law. The record is overwhelming—the 
historical record—that the law in the South involves a problem of 
equal status. To some degree, the law throughout this land has been 
corroded by the prejudice of local communities. I feel that in a free 
society part of the right to express one’s self is the right to hate. 
Principles—religious principles may be violated, but in a “free society 
a person has that right to hate. I do not feel as a freeman, however, 
that that expression of hate should ever corrode our legal institu- 
tions to the point where a person does not enjoy equal status under 
the law. 

If there is any fixed immutable principle of the Constitution, it 
is that that Federal jurisdiction exists in this area. 

Senator Ervin. Let us cease our discussion of these things from 
a legal standpoint for a moment. Let us consider them from a factual 
standpoint. I do not agree with the theory that people who honestly 
believe in segregation in the public schools base their belief on hate. 
They do not have hate in their hearts. They believe that children of 
both races will be educated best in segregated schools free from the 
tensions arising out of all this agitation about race. I share that 
honest belief. And I don’t think it is based on any hate, because 
I think I can say that I love about all people that I have ever known, 
even those like yourself that disagree with me on very fundamental 
issues. 

Mr. Ferman. I appreciate that. I was not referring to that when 
I was formulating my fundamental observation. Ina free society the 
right to express one’s self does not necessarily mean that what is ex- 
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pressed is good. When I say that expressions of hate must not invade 
our legal ‘institutions, I mean simply this: It may be all right in 
certain areas of private life for groups to segregate themselves on 
the basis of their own personal inclinations, it may be all right for 
persons in terms of certain religious restrictions to maintain segrega- 
tion, it may be all right for persons of a certain class to maintain 
segregation, but w here the law is involved we must have equal status. 

There are free societies in Western Europe where segregation, per- 
haps, in a certain sense exists more than it exists in this country. I 
think it was, perhaps, particularly true 10 years ago, but not so true 
today in England. 

But when that prejudice invades or corrodes our laws so that per- 
sons do not enjoy equal status, 1 say it must end there. The rationale 
possibly underlying segregation of groups in society has no meaning 
when we apply the ‘Taw. 

Senator Ervin. Under the remedy that is prescribed by the Douglas 
bill, we would have a factual result under which the Federal court 
would direct the execution of administrative and executive functions 
of local officials in cases where honest men might reasonably disagree 
as to how these functions ought to be perfor med. 

Mr. Ferman. That is a classic situation and a classic problem 
whenever we use these controls of this type. However, I would like 
to point out that in the antitrust field, which involves the most tech- 
nical and highly difficult problem of determining whether or not a 
certain business act defeats competition so as to violate the law, we 
have used the injunctive process effectively. We have none of the 
problems you suggest. This is not a new experience. 

Senator Ervin. You have a quite different situation there. You 
are having the Federal court, in the antitrust cases, directing the ac- 
tion of corporations in an area committed to the Federal Government 
by the Constitution. 

In this area you are having the Federal court directing aflirmative 
action on the part of State officials despite the fact that the only power 
of the Federal Government is prohibitory in nature. 

Mr. Ferman. All I can SP Senator Ervin, is—in view of your 
dilemma—lI think this is the best method. 

Senator Ervin. There is this vast difference: Before I can be put in 
jail or before my worldly substance can be confiscated under present 
Se, I have to be indicted by a grand jury, and then the Government 
has to prove in open court beyond a reasonable doubt by testimony 
of witnesses subject to my cross-examination that I have not only 
done a wrongful act but I have done that act with intent to deprive 2 
man of his constitutional right. That is true, isn’t it / 

Mr. Ferman. Right. 

Senator Ervin. But under the provisions in this bill I can be sen- 
fenced to prison and have my property confiscated by a fine by a 
judge, without any indictment by a grand jury or any trial by a petit 
jury, merely because the judge and myself might reach a disagreement 
a3 to how L should discharge the functions of my State office. 

Mr. ad AN. The only answer I have is that, first, the injunctive 
process in Senator Douglas’ bill does not only contemplate action that 
is strictly considered criminal. Secondly, it is fairer, because of the 
complexity of your dilemma, to impose a process where determina: 











404 CIVIL RIGHTS—1959 


tions would be made not within a criminal framework. The history 
of this process indicates that we would not have too much to fear from 
criminal contempt. 

You are suggesting, in your analysis, that the acts contemplated in 
the application of the injunctive process are criminal. I don’t accept 
that equation. 

Senator Ervry. I would think that you do accept the fact that I 
could be sent to jail. 

Mr. Ferman. I will accept the fact that you could go to jail if you 
commit an act in violation of a court order which denies a person equal 

rotection under the law. And I say that that isn’t such a bad result 
in trying to enforce Federal jurisdiction in the field of equal protec. 
tion of the law. 

Senator Ervin. And I could go to jail under those circumstances, 
even though I honestly believed that I am not oe anybody the 
equal protection of the laws, and even though I am honestly attempt. 
ing to fill my office to the best of my ability. That is so, isn’t it? 

Mr. Ferman. That is not a new experience. 

Senator Ervin. I know. 

Mr. Ferman. That is not a new experience in the law. 

Senator Ervin. I am just talking about what could happen under 
this bill. 

Mr. Ferman. I must say that there are traffic violations which I 
might be involved in—which I have been involved in. 

Senator Ervin. If I am involved in a traflic violation, I could ob- 
tain the old American right of trial by jury. 

Mr. Ferman. Perhaps I made an unhappy allusion. You have 
caught me in a trap of accepting the conduct initially as criminal. 
But I don’t. May I ask—and I assure you I don’t say this in terms 
of disrespect but in terms of honest intellectual combat, in the hope 
that opposite views might help formulate a position—Could you, sir, 
think of a fairer process to deal with the dilemma of the State officials 
than the one I have outlined in accepting the fixed principle of the 
Federal area of equal protection of the law? 

Senator Ervin. I can think of one which I think is more in har- 
mony with American tradition and that is that these selected groups 
ought to have their rights protected by the same laws by which the 
rights of all Americans are protected. I think that would be better. 

When you tear down a uniform legal system or make special excep- 
tions to a uniform legal system in order to give selected groups of 
people a remedy which you deny to all others, you are really depriv- 
ing all Americans of the protection inherent in our existing legal 
system—a system which declares that the rights of all men must be 
protected by the same laws applying alike to all men in like circum- 
stances. If Congress should enact the Douglas bill, it would be doing 
the paradoxical thing of undertaking to provide unequal laws for the 
avowed purpose of enforcing the equal protection of the laws. This 
is exactly what the Douglas bill does. It undertakes to make certain 
groups in this country the special favorites of the law and to create 
for their benefit a remedy which is denied to all other Americans who 
have exactly the same constitutional rights. When you give one group 
of citizens a special position as favorites of the law like this bill pro- 
vides, you are striking at the heart of the American legal system. If 
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you are to have equality under the law, you must have equality not 
only under the substantive law but also under the procedural law. 
And this bill proposes to establish a procedural law, and to restrict 
the benefit of such procedural law to selected groups while denying 
its benefits to all other Americans. 

Mr. Ferman. I don’t say this facetiously. But if any group is 
favored under the application of the injunctive process, it is the State 
officials. I say this because of the experience that we have had in the 
whole development of administrative law involving acts which are not 
always criminal. 

I might say that your answer to my question assumes that the acts 
are criminal, which it does not. We have other areas of the adminis- 
trative law which involve in turn areas where human conduct is very 
difficult to define, to characterize as criminal. Those again who would 
be favored, certainly, would be the State officials whose dilemma 
would be taken into consideration. I feel certain that State officials 
as a practical matter, in the light of my own experience in the South 
would welcome the dictate of a court ordering them specifically to do 
an act or to enjoin them from acting. 

Senator Ervin. I disagree with you on that. We could argue 
about that at considerable length. 

Mr. Ferman. Yes, sir. 

Senator Ervin. I don’t see that there is anything very kind in 
that. 

Mr. Ferman. You are a very able advocate. I would hate to be 
quoted just that way. | 

Senator Ervin. That is what it means to me. As you say some of 
these very acts are called crimes under the laws that have been in 
effect for a couple of generations now. And instead of calling them 
crimes, you are now going to call them “equitable offenses.” The poor 
devil who may disagree with the judge’s views as to how the duties 
of his office are to be filled and who suffers the same imprisonment or 
fine for criminal contempt as he would have suffered for a criminal 
conviction is not likely to find any satisfaction in the fact that his 
act is not called a “crime.” 

My disagreement with the Douglas bill also arises in part out of 
what is a fundamental belief with me, that is, that racial problems 
can be solved only on a local level in the community where people live, 
and that this effort to dictate the solution of such problems from 
Washington will do more harm than it will ever do good. 

Mr. Ferman. I might say this, that I am proud to be an American 
lawyer. I am not one of those who argues for civil rights because 
of the way Mr. Nehru might feel. I want to do what is right in 
America. I want to do what is right morally, what is right consti- 
tutionally in America with reference to prejudice in the law. I don’t 
want to do it because Mr. Nehru might feel a certain way about it. 
I would like to see better enforcement of the “untouchability law” of 
1955 in India. But I am proud as an American lawyer that in 
America today we are debating title VI of the Douglas bill, which 
to me is the most creatively drawn legal technique to deal with the 
problem that you suggest; namely, the problem of a local community 
whose prejudices preclude the establishment or endorsement of the 
principle of equal status under the law. A problem which we must 
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recognize is that when a man cannot get his fair share in the local 
community it is because the attitude of ‘the local community has fully 
infiltrated into our legal system and has corroded our legal system, 
The only hope of insuring equal status of the law is the application 
of Federal jurisdiction. I wish it were not so. But the very nature 
of the problem is that local attitudes and local prejudices have invaded 
our law. 

To suggest with all respect that we turn to the local community to 
enforce equal status of the law does not, I submit in all earnestness, 
indicate a comprehension of the nature of the problem. 

Senator Ervin. My answer to that observation would be that it 
shows an impatience towards the Southern States which was not shown 
towards the Norther States. For instance, the State of New York, 
as I pointed out this morning, had a law which permitted segregation 
in its schools and four court decisions which upheld the constitu- 
tionality of segregation in its schools under the 14th amendment, 
The people of this Nation allowed the State of New York the oppor- 
tunity to settle this question for itself. And I think that the people 
of the Nation should allow the Southern States the same privilege 
that it allowed New York State and other States north of the Mason- 
Dixon line, and that they ought to leave the solution of problems of 
this nature in the Southern States to such States just like they left 
the solutions of similar problems in the Northern States to Northern 
States. But, instead of doing that, the proponents of these bills 
demand that the Federal Government, which allowed the Northern 
States to settle these problems for themselves, should compel the South 
to conform to their views by changing overnight customs of many 
generations—customs which are, in fact, still followed in Northern 
States. 

Mr. Ferman. I am no champion of the great Empire State. I do 
say, however, there may be more prejudice in New York, more segre- 
gation in New York of a kind that I don’t particularly wish to see, 
and a kind that may not exist in certain communities in the South. 
In a certain sense New Orleans, where I practiced law, has less than 
New York, but it has a different climate from some of the Northern 
States with reference to applying the law equally. That question, 
however, must be answered in terms of fixed constitutional principles. 

I submit to you that the 14th and 15th amendments are clear con- 
cerning the application of Federal jurisdiction in this field. 

Senator Ervin. These amendments were in the Constitution when 
the solution of these problems in Northern States were left to the 
Northern States. I have a high respect for your organization. I have 
admired the Civil Liberties Union for its ‘willingness to defend un- 
popular people. 

Mr. Ferman. I appreciate that. 

Senator Ervin. The American Civil Liberties Union has insisted 
on the protection of the rights of all men on many occasions in times 
past. I regret that it is not standing by me now in my fight for the 
preser vation of such basic rights as ‘trial by jury for southern State 
and local officials, and that it is giving its endorsement to bills similar 
to those which were resorted to by the British Parliament before the 
Revolution to deny to the colonists the right of trial by jury. I hope, 


however, that the Civil Liberties Union will call on me on other 
occasions. 
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Mr. Ferman. I appreciate your invitation very much. Thank you, 
very much. 

Senator Ervin. Thank you. 

Mr. Starman. Mr. Chairman, do you want me to call the next wit- 
ness ¢ 

Senator Ervin (presiding). Maybe we had better recess. 

Mr. StAayMAN. Shall we recess until 2:30 or 2:45? 

Senator Ervin. Either time will be all right. 

Mr. SuayMANn. We have three witnesses here. One witness has to 
leave. We have permission to sit while the Senate is in session this 
afternoon. 

Senator Ervin. We will proceed to hear the next witness. You can 
put your statement in the record. 


STATEMENT OF IRVIN LECHLITER, EXECUTIVE DIRECTOR, 
AMERICAN VETERANS COMMITTEE 


Mr. Lecutirer. With your permission, if I might place my state- 
ment in the record, I believe that I can summarize it in a very few 
minutes. 

Senator Ervin. That will be all right. 

Mr. Lecuuirer. I appreciate your courtesy in letting me do it this 
way. 

J am the national executive director of the American Veterans Com- 
mittee, and I should like to express the thanks of our organization to 
this distinguished committee for an opportunity to present our views 
on civil rights legislation. 

Our national board met in Washington in February and had for 
consideration, among other things, civil rights legislation before the 
Congress. That board adopted a resolution which was unanimous in 
calling for the enactment of S. 810. 

We think one of the most important provisions in S. 810 is that it 
declares the Supreme Court decision on racial segregation in public 
education, public transportation, and public recreational facilities 
as the law of the land. We think it is good to have the legislative 
branch of the Government on record as supporting the Supreme 
Court decision in the Brown case as the law of the land. 

We like the portion of S. 810 which calls for the setting up of 
conferences and discussions to bring people together in areas where 
there are problems involving the integration of students in schools. 

As have previous witnesses before me this morning, I shall endorse, 
on behalf of AVC, title VI of S. 810 which is part III of the original 
Civil Rights Act of 1957. 

With respect to S. 810 we prefer the Douglas bill as it relates 
to authorizing the Attorney General to initiate injunction suits 
against persons who seek to obstruct State or local officials in de- 
segregation matters. I am aware that S. 956 provides criminal 
sanctions for the obstruction of Federal court desegregation orders 
by threats, or force, but that is a punitive and after-the-fact sanction 
and, therefore, I believe it is inadequate. 

S. 810, on the other hand, authorizes preventive action against the 
obstruction of justice. 
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If I may say a word on voting rights, AVC has endorsed S. 957, the 
administration bill, which requires election officers to retain and 
preserve election records. 

I would say, also, a word about Federal prosecution for the de- 
struction of educational or religious structures. S. 956 purports 
to deal with that problem but we think it is inadequate. I should 
like to urge this committee to consider the voting out of legislation 
which will establish as a Federal crime the transmission of explosives 
in interstate commerce for the purposes of damaging a business, edu- 
rational, religious, charitable, or civic buildings as well as private 
dwellings. 

I shall comment briefly on Senator Johnson’s bill, S. 499. The 
AVC national board at its February meeting vigorously condemned 
it as a step backward in civil rights legislation. One of the prob- 
Jems, as I read the bill, is its ambiguity, its looseness as to what the 
Community Relations Service actually would do. The bill is silent 
with respect to the jurisdiction of this service, its mode of operation 
or its relationship to the courts. But more important than that, my 
quarrel with S. 499 is the conciliation provision. Certainly, AVC is 
not opposed to conciliation properly applied. We believe that prop- 
erty rights may be conciliated, but we insist that a constitutional right 
can never be the subject of conciliation. 

Senator Ervin. Conciliation means nothing to me except that peo- 
ple get together to solve a problem. 

Mr. Lecuurrer. The problem has already been solved. The Brown 
decision has solved it. 

Senator Ervin. The Brown case itself recognizes that there is a 
problem in each instance where a child is excluded from a particular 
school whether the exclusion of the child is based upon a bona fide 
exclusionary reason or on a matter of race. I think people could very 
well get together and discuss that question. 

Mr. Lecuurrer. I think that if I had a court order which entitled 
me to go to any school I wanted to-—— 

Senator Ervin. You don’t have a court order. By that I mean 
that the bill under scrutiny provides for conciliation where there is no 
court order. If you have got a court order, that is a different propo- 
sition. 

Mr. Lecnutrer. I have a constitutional right to go to any school 
regardless of my color. 

Senator Ervin. You haven’t got that right. All you have under 
the Brown decision is the constitutional right not to be excluded from 
the school solely because of your race. 

Mr. Lecuutrer. Right. Why should I conciliate that right? That 
is a constitutional right. 

Senator Ervin. You could be constitutionally excluded from a 
particular school on many grounds. 

Mr. Lecuutter. Not on the basis of color. 

Senator Ervin. But there are other grounds—educational standing, 
possession of educational qualifications, place of your residence. Why 
there are probably 50 or 60 other grounds involved. So, certainly, 
there is no harm in getting together. Frankly, I am not endorsing 
that bill. I have never seen a civil rights bill which I think is either 
necessary or wise. I don’t endorse that. But I am not sure why 
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there should be repugnance to people getting together and trying to 
arrive at a result. 

Mr. Lecuuirer. All I have stated is that in my judgment the ques- 
tion has been settled, and if I were a Negro father trying to enter my 
gon in a white school, and I were asked to conciliate that right, I 
would say, “No.” 

Senator Ervin. That question has not been settled. There may be 
a question of whether you reside in the school district. You don’t 
have a right because you may be colored to be assigned to a school that 
is in a geographical district that is alien to the place where you reside. 

Mr. Lecuutrer. I consider the Johnson bill, the conciliation pro- 
yision of that bill, in no other context than that it would be a sub- 
stitute for the Supreme Court decision and might not permit me to 
send my child to a particular school regardless of race. 

Senator Ervin. Do you have any questions? 

Mr. StaymMan. I don’t have any questions for Mr. Lechliter at this 
time. 

Senator Ervin. We appreciate your coming before us. 

Mr. Lecuutrer. I appreciate very much your courtesy in hearing 
me before lunch. 

(The full statement of Mr. Lechliter is as follows:) 


STATEMENT OF THE AMERICAN VETERANS COMMITTEE (AVC) IN Support or S. 810, 
THE CIVIL RiguHts AcT oF 1959—PRESENTED BY IRVING LECHLITER, EXECUTIVE 
Director, AMERICAN VETERANS COMMITTEE 


I am Irvin Lechliter, national executive director of the American Veterans 
Committee. AVC’s membership is composed of veterans of World War I, 
World War II, and the Korean war. Our national headquarters are located at 
1830 Jefferson Place NW., here in Washington. AVC is grateful for an oppor- 
tunity to present its views on civil rights legislation in the 86th Congress to this 
distinguished committee. 

At the outset, may I inform the committee that our national board in February 
unanimously adopted a resolution which placed the American Veterans Committee 
ina position of wholehearted support of S. 810 in the field of civil rights. We 
support the legislation envisaged in that bill for the following reasons: 

1. S. 810 specifically finds that Supreme Court decisions on racial segregation 
in public education, public transportation, and public recreational facilities are 
not only the “law of the land” as expressed by the Supreme Court, but that these 
rights must receive Federal legislative and executive endorsement. S. 810 makes 
this declaration in unequivocal language and declares that the equal protection 
of the laws guaranteed by the Constitution shall be protected by “all due and 
reasonable means.” 

2. S. 810 has our endorsement also because it would provide mechanics which 
are nonexistent today for assisting communities in desegregating their schools, 
through conferences and discussions between all interested parties. Full facili- 
ties of the Federal Government are made available toward this end by the bill, 
and Federal funds are also made available for the implementation of plans made 
in cooperation between Federal and local authorities for achieving integration. 
This, AVC believes, is a moderate and reasonable approach to school integration 
in all areas of the Nation. Should a situation arise where all good faith efforts 
to achieve compliance with the supreme law of the land fail, then AVC thinks 
it is time for sterner measures and we therefore endorse the provision of S. 810 
which would authorize the Attorney General of the United States to institute 
civil action to force such compliance. 

3. AVC should like also to record its endorsement of S. 810 with respect to its 
title VI which would enact into law title III of the Civil Rights Act of 1957 bill. 
This portion of the proposed legislation would empower the Attorney General of 
the United States to initiate suits against State or local officials and others acting 
under color of State law in cases involving denial of equal protection, including 
School cases, by reason of race, color, religion, or national origin, when the 
affected individuals are found unable, for fear of reprisal or other reasons, to sue 
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for themselves. Suits are also authorized by the Attorney General against those 
who attempt to deprive persons of their rights under the 14th amendment because 
such persons are opposing the denial of the equal protection of the laws to others 
because of race, color, religion, or national origin. Title VI of S. 810 also 
authorizes the Attorney General to intervene in private civil rights suits. 

4. Finally, with respect to S. 810, may I record AVC’s support of title VI of 
that bill which authorizes the Attorney General to initiate injunction Suits 
against persons who seek to obstruct Federal, State, or local officials in desegre. 
gation situations, or who interfere with the execution of court orders. We are 
aware that S. 955, an administration bill also before this committee, provides 
criminal sanctions for the obstruction of a Federal court school desegregation 
order by threats or force. The criminal sanction there is punitive and after the 
fact, and therefore inadequate. S. 810 on the other hand, authorizes preventive 
action against the obstruction of justice. 

Turning now from any further discussion of S. 810, AVC believes that legisla- 
tion is needed to strengthen the 1957 Civil Rights Act in the area of voting rights 
S. 957 would require election officers to retain and preserve all records and 
papers relating to any general, special, or primary election for President, Vice 
President, presidential elector, Member of the Senate or Member of the House 
for a period of 3 years from the date of such election and would empower the 
Justice Department to obtain such records under orders issued by any Federal 
district court. This bill is endorsed by AVC. 

S. 956 purports to deal with Federal prosecution for the destruction of educa- 
tional or religious structures. We think that bill inadequate in this respect and 
we would urge inclusion in this year’s civil rights bill of a provision which would 
establish as a Federal crime the transmission of explosives in interstate com- 
merce for the purposes of damaging a business, educational, religious, charitable 
or civic building and a private dwelling as well. 

We note that S. 959 provides that when a public school serving children of 
military personnel is closed to avoid integration, the Federal Government may 
provide schooling on the military base; and, with respect to schools constructed 
in the future, may take over the closed school from the State and operate it, 
providing the school was built in whole or in part with Federal funds. This 
proposal does not reach the basie defect in Public Law 815 and in Public Law 874, 
which is the absence of a requirement that grants-in-aid of school construction 
and maintenance under those laws be used in conformity with Supreme Court 
decisions. 

Finally, I should like to comment briefly on S. 499 which is also before this 
committee. AVC’s national board at its February meeting vigorously condemned 
S. 499 as a step backward in civil rights legislation. That bill would establish 
an independent agency of the Federal Government to be known as the Community 
Relations Service. The Service would be empowered to provide conciliation 
assistance only when there is a disruption or threatened disruption of peaceful 
relationships among citizens of a community. The bill is forebodingly silent 
with respect to the jurisdiction of the Service, its mode of operation or its 
relationship to the courts. 

AVC is not opposed to conciliation properly applied. We agree that property 
rights may be conciliated, but we insist that a consitutional right can never, in 
justice, be conciliated. 


Mr. SitAyman. The next witness was to be Mrs. Alexander Stew- 
art. If there is no objection, I would like to have her statement put 
in the record at this point, since she had to leave a short while ago. 

Senator Ervin. Without objection it is so ordered. 

(The prepared statement of Mrs. Stewart is as follows :) 


STATEMENT OF THE U.S. SecTIOoN, WOMEN’S INTERNATIONAL LEAGUE FOR PEACE 
AND FREEDOM IN Support oF Crivit Ricuts LEGISLATION 


I am Mrs. Annalee Stewart of 120 Maryland Avenue NE., Washington, D.C., 
legislative secretary of the U.S. section of the Women’s International League for 
Peace and Freedom. This organization was founded in 1915 with Jane Addams 
as its first president. Throughout its history it has maintained a policy and 
program consistent with its purpose to work by nonviolent means for the estab- 
lishment throughout the world of those political, economic, social, and phycho 
logical conditions which can assure peace and freedom. 
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The U.S. section of the Women’s International League for Peace and Freedom 
comes before this committee to urge that the Congress of the United States 
assume its fair share of the responsibility for implementing the guarantees 
of the 14th amendment to the Constitution. As this committee is well aware, to 
date, the constitutional mandate requiring equal protection of the laws has been 
effectutaed only through the courts, whose powers are necessarily limited 
in this area. 

That the duty of protecting the guarantees of the 14th amendment rests 
directly upon the Congress is clear from section 5 of the amendment, which pro- 
vides that “Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article.’ There should be no further delay in exercising this 
power. 

The failure to supply the legislative framework within which meaningful 
efforts can be made to meet one of our gravest domestic problems—public school 
desegregation—has already had alarming consequences. It has supplied prop- 
aganda material for unsympathetic nations, has cast doubt upon the sincerity 
of American commitment to democracy, has weakened our moral position in the 
eyes of the rest of the world. That it has gravely damaged our relations with 
the two-thirds of the world population which is nonwhite goes without saying. 

Article I of the “Universal Declaration of Human Rights” provides as follows: 

“All human beings are born free and equal in dignity and rights; they are 

endowed with reason and conscience and should act toward one another in 
a spirit of brotherhood.” 
Whether we as a nation measure our responsibilities under the international 
obligations of the declaration or under the “supreme law of the land” as set 
forth in the 14th amendment, the responsibility exists to assure equal treat- 
ment for all, regardless of race, color, religion, or national origin. 

The Senate bill S. 810, affords the most effective method of meeting the 
most pressing aspects of the equal-protection problem. This legislation makes 
possible an overall, comprehensive approach to the key issue of school desegrega- 
tion. By making it clear that the Congress of the United States approves the 
Supreme Court decisions outlawing segregation and recognizes that they em- 
body the “moral ideals of the Nation,” the bills place the legislative branch of 
Government squarely in support of the Supreme Court’s statement that—‘‘The 
principles announced in that decision [the Brown case] and the obedience of the 
States to them, according to the command of the Constitution, are indispensable 
for the protection of the freedoms guaranteed by our fundamental charter for 
all of us.” 

We call to the attention of the committee that the legislation introduced by 
Senator Lyndon Johnson (S. 499) does not even mention the Supreme Court 
decisions, while the administration bills, though recognizing the decisions to 
be the supreme law of the land, fail to pledge Congress to support the decisions 
“by all due and reasonable means,” as does 8. S10. We believe that Congress 
should strongly aline itself in support of the Constitution and against nullifica- 
tion of the 14th amendment. 

The Women’s International League for Peace and Freedom believes that the 
provisions of the Douglas-Javits bill, S. 810, which authorizes technical as- 
sistance and financial aid to State and local governments in bringing about 
desegregation of the public schools offers a more constructive approach than the 
administration proposals S. 942 and 8. 955-060. 

The administration proposal S. 958, while incorporating some of the desirable 
features of the Douglas-Javits bill in respect to assistance to school systems, is 
less adequate and probably quite unrealistic as to the amount of money which 
will have to be spent if the Federal Government is sincerely interested in meet- 
ing the desegregation problems of the next several years. 

While the administration proposal S. 958 supports the basic right to vote, it 
ignores what we consider to be the keystone of effective civil rights legislation— 
the grant of full authority to the Attorney General to institute court action to 
compel compliance with desegregation plans and to enforce equal protection. 
Absent clear authority on the part of the Attorney General to take legal action 
when necessary (as provided in the Douglas-Javits bill), the task of securing 
compliance with the Supreme Court's decisions will be almost insuperable. The 
administration proposal S. 955, making it a criminal offense to use force or 
threats to interfere with court orders in school desegregation cases, is of limited 
usefulness at best and is completely ineffective to handle the problem of those 


school districts wherein no court order is sought, either by a school board or by 
an individual litigant. 
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Any legislation which falls short of a comprehensive approach to the entire 
problem of school segregation will be at best stopgap legislation, merely post. 
poning the time for facing up to the real issues. While we support S. 960, the 
extension of the life of the Civil Rights Commission, we point out that even 
if it is given specific authority to investigate all denials of civil rights it sti} 
will not have the statutory power to do the things which must be done if the 
school problem is to be met adequately: 

We urge this committee to give careful consideration to legislation giving the 
Federal Government jurisdiction to handle the problem created by the bombings 
in recent months of churches, synagogues, schools, and businesses. It is un- 
doubtedly desirable and necessary that the superior investigative resources of 
the Federal Bureau of Investigation be made available and the prosecution of 
those who perpetrate such atrocities not be left Solely in the hands of loca] 
Officials. We suggest, however, that the incidence of bombings bears a direct 
relationship to the successful defiance of the supreme law of the land by local 
and State officials, and we believe that the bombings will stop once it is made 
clear that such officials may not flout the law with impunity. Hence we support 
S. 956, making it a crime to cross State lines to avoid prosecution for the crime 
of bombing such institutions. We should like to see it amended to apply to 
such attacks on residences also. 

We also support the administration proposal S. 942 to give statutory basis 
to the President’s Committee on Government Contracts. We urge the legislation 
be strengthened by providing for public hearings, the subpenaing of witnesses, 
and by giving the Commission power to direct termination of Government con- 
tracts in situations where the contractor persists in discriminatory practices, 

We believe also that States should be required to preserve voting records for 
3 years, and that they should be made available to the Federal Government upon 
demand. We urge your incorporating the provisions of S. 957 in the final draft 
of your recommendations. 

An organization such as ours, which has stressed the importance of con- 
ciliation as a means of resolving conflict, is appreciative of the importance given 
that process in 8S. 499, Senator Johnson’s bill. We hope that any legislation 
reported by this committee will include reference to such techniques. 

The Women’s International League for Peace and Freedom supported the 
efforts made to revise the rules in the House, in the belief that procedural 
changes were needed if civil rights legislation was to be passed. These efforts 
failed largely because of the assurances given by the leadership that civil rights 
legislation could be passed even under the present rules. We urge this commit- 
tee to accept these assurances and to give speedy approval to legislation designed 
to assure to every American that equal protection of the law to which he is 
rightly entitled. 


Senator Ervin. We can hear any of these other witnesses here who 
are present. 

Mr. Stayman. The next witness is Rev. Van Deusen, secretary of 
the National Lutheran Council. 


STATEMENT OF REV. ROBERT E. VAN DEUSEN, WASHINGTON SEC- 
RETARY, DIVISION OF PUBLIC RELATIONS, NATIONAL LUTHERAN 
COUNCIL 


Reverend Van Devsen. My name is Robert E. Van Deusen. I am 
the Washington secretary of the Division of Public Relations of the 
National Lutheran Council, which is a cooperative agency of eight 
Lutheran Church bodies having a combined membership of over 5 
million members. 

There are two trends in the Lutheran churches of America which 
have a bearing on the relations between the races. One is a growing 
spirit of self-criticism by which the practice of segregation in the 
deemed is opposed as being contrary to Christian principles and 
the practice of racial integration is strongly encouraged. The other 
is a deepening conviction that Christian citizens should support the 
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agencies of Government in the enactment of legislation, the enforce- 

ment of existing laws, and the interpretation of law through judicial 
decisions, which guarantee to people of all races the equal rights of 
citizenship. 

Since no church can claim unanimity among its members on any 
public issue, I will confine my testimony to form: ul actions taken by 
the National Lutheran Council and its participating bodies. I have 
already submitted to the subcommittee staff three documents, as 
follows: 

1. “A Christian Affirmation on Human Relations,” an official state- 
ment of the National Luthern Council, adopted at its annual meeting 
in February 1958. 

9. “A Statement on Human Relations,” adopted by the board of 
social missions and the executive board of the United Lutheran 
Church in America in 1951, and reaffirmed by the biennial conven- 
tions of the UCLA in 1956 and 1958. 

3. “The American Lutheran Church Policy for Inter-Racial Min- 
istry,” approved by the American Luthern Church at its biennial 
convention in 1956. 

Mr. Stayman. Mr. Chairman, if it is all right, I would like to have 
those statements which have been filed with the subcommittee to 
date, as Reverend Van Deusen said, put in the record, at this point. 

Senator Ervin. That isso or dered. 

(The statements are as follows :) 


The following statement was adopted by the National Lutheran Council at 
its 40th annual meeting in Atlantic City, N.J., February 4-7, 1958: 


“A CHRISTIAN AFFIRMATION ON HUMAN RELATIONS 


“We believe— 

“1, That God created one human family and that all men everywhere, what- 
ever their color, culture, class, or caste, are inseparably related and bound to- 
gether as members of that one human family. 

“2. That all men are created in the image of God and are equal in status before 
Him. 

“8. That Jesus Christ, Himself the God-man, Who was born, lived, died, and 
rose again, lives now as the Saviour and Lord of all men everywhere, whatever 
their color, culture, class, or caste. 

“4. That all men are by nature selfish and in rebellion against God; and that 
only through God’s reconciling grace can they be set free from the dominion of 
sin to live as one in Christ. 

“5. That Jesus Christ came to bring salvation to all men; and that, therefore, 
it is the obligation of the church everywhere to communicate the Gospel without 
discrimination or distinction. 

“6. That since the church is created by the Holy Spirit, the decisive factor 
in its policies and practices is not the will of men as conditioned by social, eco- 
nomic, or cultural patterns but rather the eternal will of God as revealed in 
Christ Jesus. 

‘7. That through the Gospel the Holy Spirit establishes the fellowship of be- 
lievers and to that fellowship calls all men; and that to exclude from worship 
or membership in the local congregation any person on the basis of color, culture, 
class, or caste is to sin against God and man. 

“8. That Christians ought exercise their social responsibility by acting in their 
own communities to remove whatever injustices exist and to insure for all per- 
sons, Without discrimination, just and equal opportunities, especially in housing, 
employment, education, and access to social welfare services.” 

The National Lutheran Council is composed of eight Lutheran Church bodies in 
the United States which represent 5,230,804 Lutherans. The participating bodies 
are: American Evangelical Lutheran Church, American Lutheran Church, Augus- 
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tana Evangelical Lutheran Church, Evangelical Lutheran Church, Lutheran Free 
Church, Suomi Synod, United Evangelical Lutheran Church, and United Lutheran 
Church in America. 





A STATEMENT ON HUMAN RELATIONS ADOPTED BY THE BOARD OF SOCIAL Missiong 
AND THE EXECUTIVE BOARD OF THE UNITED LUTHERAN CHURCH IN AMERICA 


Since one of the disruptive forces which hinders the will of God is prejudice 
and discrimination in human relations, the United Lutheran Church in America 
sets forth the following propositions as the basis for study, discussion, experi- 
mentation, and concerted action by its congregations and members. 


I. CHRISTIAN PRINCIPLES 


The word of God, which the church proclaims, reveals the righteous judgment 
of God upon sinful man, and sets forth the distinctive power of Christ to redeem 
him. 

1. God the Father is the Creater of all mankind. We are made in His like- 
ness. In the light of the common creation of all men, differences in physical 
characteristics or social background are only of incidental importance. 

2. God condemns all injustice, all hatred, all abuse, and persecution of men. 
His judgment is revealed in the moral sickness of all men and in the torn fabric 
of our common life. 

3. God's atoning grace embraces every man. Through His Son, Jesus Christ, 
God offers redemption to all. Christ died for all mankind. All men have equal 
worth in God’s sight. 

4, Forgiveness through the cross restores men to fellowship with God. 
Through the remission of sins the way is opened to reconciliation between men. 
The love of Jesus Christ, as revealed in the cross, leads men to the deepest kind 
of human fellowship and mutual service. By the power of the cross men can 
overcome prejudice, discrimination, and exploitation which sinfully distorts 
God’s order and are the basic cause of social tension. 

5. God calls all men through the Gospel to Christian brotherhood. Love, 
which flows from God, seeks to create justice and true community. Love for 
one’s fellowmen is the necessary counterpart of love for God. God calls men to 
serve Him by serving each other. 

6. In God’s providence Christians, different in racial, geographical, economic, 
and social backgrounds, may use their differences to contribute to the total 
enrichment of life. No group is self-sufficient. By the exercise of justice and 
brotherhood men may cooperate in building true human community. 

7. The abiding love of Christ, our Lord, impels us. We dare not separate 
ourselves from that love. Christ is the one word of God, to whom we must listen 
and whom we must trust and obey in life and death. Thus Christians must face 
all human relationships in the spirit and power of Christ’s love. 


II. HUMAN RIGHTS AND RESPONSIBILITIES 


In the light of these truths of Christian faith the Church ought to help its 
people by offering a common witness to guide the individual conscience. Con- 
sistent Christian living requires that men shall seek to accord to each other the 
observance of the following rights and their matching responsibilities: 

1. To possess and to respect the life and dignity of the human person as a 
child of God for whom Christ died. 

2. To worship God without human distinctions in the Church, the Body of 
Christ. 

3. To develop his God-given talents through education and cultural pursuits 
in order to use these talents in answer to God’s call. 

4. To establish a home in living space and housing conducive to a wholesome 
family life. 

5. To occupy the place in economic life for which he is individually fitted, 
being free to advance therein on the basis of character and ability. 

6. To share the privileges and obligations of community life, having equal 
access to all public services, including those related to health, education, recre- 
ation, social welfare, and transportation, and receiving equal consideration from 
persons and institutions serving the public. 





7. 
govern 
receivi! 


The 
tions 2 
derivec 
the im 
the evi 
us to ' 


1. Ack 

Evil 
be fac 
hatred 
in rept 
may at 
2. Ace 

Eacl 
affecti 
comms 
render 
in rela 


3. Beg 


Our 
that p 
ness ‘ 
childr 
unbec 
dren, 


4. Cor 

All 
ties t 
all, ar 
Christ 
shoulc 
likewi 
emplo 


5. Rai 
Chr 
practi 
believ 
ment, 
is im} 
tice r 
Con 
denier 
Fair | 
State: 
of ed 
and r 
and f 
tian s 
6. Ar 
Sin 
patte’ 
manit 
seek 
of eve 
Th 
withc 





ws 


C, 
aul 
d 
te 


Ce 


ts 
n- 
he 


ne 


CIVIL RIGHTS—1959 415 


7, To exercise one’s citizenship in elections and all the other processes of 
government, having freedom for inquiry, discussion and peaceful assembly, and 
receiving police protection and equal consideration and justice in the courts. 


III, PROPOSITIONS FOR CHRISTIAN ACTION 


The foregoing declaration of Christian principles in the field of human rela- 
tions and the enunciation of human rights and their attendant responsibilities 
derived therefrom, inevitably point toward Christian action. In working out 
the implications of our faith we face an awesome and urgent task in overcoming 
the evil tensions and injustices in human relations that obedience to God requires 
us to challenge. Christians ought to lay the following propositions to heart: 


1. Acknowledge our sin 


Evil tensions and injustices resulting from racial and cultural practices must 
pe faced before God. The unacknowledged sins of pride, fear, injustice, and 
hatred have added a great moral peril to our present situation. Men must learn 
in repentance to seek God’s atoning grace and renewing Spirit so that society 
may attain its true basis in God’s order. 


9, Accept individual responsibility 

Each Christian must realize his moral responsibility to God for his actions 
affecting his neighbor. Each much examine his actions in the light of God’s 
commands. Each must learn to show respect to all men as children of God and 


render justice to those with whom he deals. This obligation is crucial today 
in relation to members of minority groups. 


$8. Begin in the home 


Our families must nurture their members in Christian life and outlook so 
that people of different backgrounds are respected and treated with equal fair- 
ness and good will. Parents must be on guard neither to pass on to their 
children the sins of prejudice, nor to lead them in discrimination which is 
unbecoming to Christians. Rather it is the duty of parents to lead their chil- 
dren, by precept and example, in interracial cooperation and understanding. 
4. Continue at work 


All of us have special responsibilities in our daily work and economie activi- 
ties to strive for justice for our neighbor, fair employment opportunities for 
all, and the removal of those economic handicaps from which minorities suffer. 
Christians in labor unions, business organizations, and industrial enterprises 
should take the lead in working for justice for oppressed groups. Minorities 
likewise should seek to fulfill in their employment their responsibilities to their 
employers and fellow workers, and to the groups affected by their work. 


5. Rally as citizens 


Christians have special responsibilities as citizens to make society’s laws and 
practices conform to God’s order. Many human rights in which Christians 
believe, especially rights as to personal safety, citizenship, education, employ- 
ment, and housing, are not being extended to all men. Christian brotherhood 
is impeded by practices enforcing segregation. God calls for, and human jus- 
tice requires, speedy changes at every level and in every area of our society. 

Community self-surveys, to determine the areas where basic rights are being 
denied and what the opportunities for remedial action are, have proved useful. 
Fair employment practices laws have proved generally beneficial in cities and 
States where they have been enacted. Citizens’ groups have secured fair use 
of educational funds, just action in the courts, and fairer treatment in press 
and radio for minorities. Christians should work for such constructive changes, 
and for public support of democratically enacted laws which conform to Chris- 
tian standards. 


6. Arouse the church 

Since the church is the body of Christ, it must free itself from those cultural 
patterns of prejudice and discrimination which persist in our society and must 
manifest in its own life the principles and attitudes of Jesus. The church must 
seek to be true to its own nature as a community of children of God inclusive 
of every race, nation, and class who confess Christ as Lord. 

The church’s agencies and institutions should seek to serve all people fairly 
without distinction because of racial or cultural background. All its congrega- 
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tions should be centers of action to develop Christian fellowship across human 
barriers, and to instill the spirit of equality and Christian brotherhood. To this 
end the United Lutheran Church in America calls its pastors and people to 
earnest study and remedial action. 


ALC Po.icy For INTERRACIAL MINISTRY * (APPROVED BY THE ALC IN CoNVENTIO) 
K ON, 
OCTOBER 4-11, 1956) 


I. GENERAL PRINCIPLES 


We concur in and commend as soundly Christian the following statement op 
segregation and stratification submitted to the 1954 convention of the American 
Lutheran Church and referred by it to pastors and congregations for study and 
appropriate action: 

Segregation and stratification 

Segregation and social stratification, both based on essentially external differ. 
ences, regrettably occur in Christian churches. Segregation grows out of man’s 
prejudice and finds its support in differences in skin color or physical appearance, 
Social stratification arises largely from differences in levels of living or social 
standing. Such manmade distinctions of race and class belie the fundamental 
unity of the human race as God created it. The presence of segregation and 
stratification in the churches undermines the power inhering in the Gospel for 
uniting men through Christ in fellowship with the Father. 

In the Church of Christ, though each person possesses talents peculiarly his 
own, and each has his unique functions to fulfill, yet all persons are alike in 
being individually of sacred worth. All are created in the image of God; all 
stand convicted of sin and in need of redemption; all are invited by Christ to 
come to Him. St. Peter was moved, against his own inclinations, to confess, 
“Truly I perceive that God shows no partiality” (Acts 10:34). St. Paul, de 
scribing the Church of Christ, declared, “Here there cannot be Greek and Jew, 
circumcised and uncircumcised, barbarian, Scythian, slave, freeman, but Christ 
is all, and in all” (Colossians 3:11). 

Wherever and whenever the churches help to foster race or class distinctions 
between people, and wherever and whenever they support attitudes of superior- 
ity or inferiority between persons, groups, or classes, they violate God’s pattern. 
St. James warned against distinctions based on wealth or power, saying, “But 
if you show partiality, you commit sin, and are convicted by the law as trans- 
gressors” (James 2:9). 

Christian churches unfailingly, therefore, must condemn segregation and 
stratification as the evil fruit of natural man’s pride and his arrogant assump- 
tion of superiority over those who appear to be different from him. 

Yet, Christian churches must recognize in race and class feelings the operation 
of the consciousness-of-kind principle. The members of the various races and 
classes feel an essential oneness and a common bond with one another. Such 
voluntary associations of people having kindred interests and experiences are a 
normal part of the social order. 

Christ recognized and worked within the realities of the social structure of 
His day. He did not seek to eliminate all awareness of race and class differences. 
Instead, His goal was that the new spirit of God’s love should govern the hearts 
and lives of members of every class and race. Thus would the normal human 
loyalties to race and class be given a nobler meaning. Race and class differences 
would become opportunities to serve personality needs and to enrich human life. 

The fact of race and class groupings lays upon the church the burden of a 
ministry that embraces all people without any semblance of exclusion. Under 
Christ’s influence, pride and prejudice are renounced in race and class relations. 
Snobbery and discriminations are rejected. Jealousy, envy, quarreling, and dis- 
sension have no place. The fruits of His Spirit, working in reborn lives, can 
bring joy, peace, patience, kindness, gentleness, and self-control into the dealings 
of race with race and class with class. 

Were His Spirit truly to rule in men’s hearts and lives, problems of race segre- 
gation and social stratification would disappear. The free and voluntary actions 





1 ALC stands for: American Lutheran Church which has headquarters at 57 East Main 
St., Columbus 15, Ohio. The most recent statistics of the ALC show that they have 
972,929 baptized members, 1957. 
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of men who love neighbor as self because of God’s love for them will exceed in 
justice and equity the compulsion forced by decree upon the unwilling. mae 

It is incumbent upon Christians, their churches, and their church agencies, so 
far as it lies within their power, to practice to the full the realistic insights of 
their faith in dealing with issues of race and class. Pride and smug assump- 
tions of superiority or privileged position draw the Masters’ censure today as 
they did for the sons of Zebedee. + oxen 

It is the unique task of the churches, shared by every Christian, to seek to 
pring the power of the Word and Sacraments to bear upon individuals, thereby 
changing their hearts and lives. This course alone promises the ultimate cor- 
rective for the evils of segregation and stratification. 


II. APPLICATION OF THE PRINCIPLES IN CHURCH POLICY 


(a) It is the responsibility of each congregation of the American Lutheran 
Church to minister to the entire neighborhood and area in which it is lo 
cated. This full ministry of the law and gospel includes the Lord’s com- 
mand to love, to seek out, to evangelize, and to minister to all persons and 
through the power of the Holy Spirit to bring them into full membership 
in the church, with all the rights and privileges that inhere in such member- 
ship in the body of Christ. ; , : 

(b) The church desires that each of its congregations accept as its field 
for potential harvest for Christ all of the people living in the area in which 
the congregation is located and that it employ all of its resources of money 
and manpower, paid and volunteer, to establish such an inclusive ministry. 
Neither economic, racial, educational, nor cultural advantages or disadvantages 
should interfere with this objective. Anyone who will respond to the re- 
generating gospel should be welcomed into the fellowship of the congrega- 
tion. : . 

(c) The occupancy of a particular area for a full-orbed and inclusive gospel 
ministry, or the relinquishment of such an area ministry, is a question of 
program and strategy for the entire church. Making the appropriate decision 
cannot be considered the responsibility solely of a particular congregation or 
solely of the Board of American Missions. It rather should be a joint de 
cision mutually arrived at after careful consideration of the facts and cir- 
cumstances affecting each individual situation and the congregations involved. 

(d) Inasmuch as the district mission committee is charged to be alert to 
all mission opportunities in the district and inasmuch as it is kept currently 
informed on the policies, program, and strategy of the Board of American Mis- 
sions, the district mission committee shall be expected to counsel with con- 
gregations facing the problems and challenges of a changing community and 
to call upon the services of the Board of American Missions, the Division of 
American Missions of the National Lutheran Council, and such other specialized 
assistance as may be necessary. Their objective should be to help the con- 
gregation to see and to weigh the alternatives before it: whether 
present field, whether to accept its opportunities for an inclusive 
its present field, or whether simultaneously to occupy and develop 
while continuing to minister in its present field. 

(e) The church exists to win men to Christ and thus to restore lost souls 
into fellowship with the Father. Its purpose is not to build an institution 
hor to preserve a manmade cultural heritage. Whenever these latter aims sup- 
plant the former, or whenever the opportunities for a significant ministry have 
diminished because of a reduction in the numbers of people reached, there is 


no obligation upon the church as a whole to provide financial support for this 
work, 


to leave its 
ministry in 
a new field 


III. ADVANCING THE PRINCIPLES AND POLICIES 


(a) All boards and departments of the church share in the responsibility 
for teaching and practicing the concept of the inclusive ministry. Distinctions, 
preferment, or exclusions based solely on economic, racial, educational, or cul- 
tural advantages or disadvantages, unless the purpose be to overcome handicaps 


and limitations or to advance opportunities, have no place in the life of the 
church. 


; (b) In the training of pastors, alike in college and Seminary, an urgent essential 
8s to provide needed facts, to influence presonal attitudes, and to shape a philoso- 
phy of life, all supporting the concept of the inclusive ministry. College and 
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seminary faculties, under the leadership of the Board of Higher Education, neeg 
periodically to review how well they are accomplishing these goals. 

(ec) Acceptance by church members of the concept of the inclusive ministry jg 
imperative if the ideal is to become real. Toward this end the authors anq 
editors of the Sunday school literature and the other teaching tools of the 
church, the editors of the church papers, the leadership training promoters, ang 
the officers and program directors of the youth, women’s and men’s auxiliaries of 
the church, as well as all pastors, need to keep constantly in mind their role jp 
providing facts, influencing attitudes, and shaping a philosophy of life. 

(d) The Board for Christian Social Action can serve the interests of the 
entire church by keeping currently informed on the major findings and significant 
literature in the broad area of race relations. It should channel to the program. 
developing boards those materials it believes pertinent to their work, from time 
to time prepare articles for the church papers, on request provide bibliographiea] 
aids to pastors, and as resources permit offer literature in the broad field of race 
relations. 

(e) In the matter of literature, the chief task at present appears not to be 
the preparation of new tracts and pamphlets, but rather selecting from among 
and making wider use of those already available. A second task is the analysis 
and synthesis of present materials and the dissemination of the findings through 
the columns of the church papers. In these tasks the Board for Christian 
Social Action should take the lead. 

(f) Hasty, or compulsive action, but also inaction, must be avoided. In any 
matter involving deeply felt emotions, even among sincere Christians, what is 
the soundest, most God-pleasing answer is not always immediately clear. Pre. 
cipitate or ill-advised action—but also inaction—will weaken the ministry of the 
church. After prayerful and sober discussion of the situation in the light of 
men’s understanding of God’s Word, if need be extending over a period of months 
or perhaps even several years, the path to travel will become clear. Then action 
must follow, even at the possible, if unlikely, risk of losing a few unconvinced 
dissenters to some other congregation. In the Lutheran tradition it is the right 
of the individual to determine with which congregation he will become a member 
and through which he will receive the Means of Grace. 

(g) A congregation which willfully and persistently resists accepting into its 
membership individuals who in faith and life qualify for membership in a 
Lutheran congregation, or which stubbornly clings to patterns of segregation 
and discrimination based solely on man’s feeling rather than God’s Word, should 
be the object of the concern of the district president and executive committee of 
the district of which the congregation is a member. 

Reverend Van Deusen. Study of these documents reveals that they 
are addressed to the church rather than to the State, and that they deal 
primarily with the church’s responsibility to put its own Christian 
principles into practice. I would like to quote a few paragraphs, 
however, that have a bearing on the application of these principles to 
society as a whole. 

In the National Lutheran Council’s “Christian Affirmation on Hu- 
man Relations,” the following appears as the concluding paragraph: 

We believe that Christians ought to exercise their social responsibility by 
acting in their own communities to remove whatever injustices exist and to 
insure for all persons, without discrimination, just and equal opportunities, 
especially in housing, employment, education, and access to social welfare 
services. 

In the “Statement on Human Relations” of the United Lutheran 
Church in America, the human rights and responsibilities for men of 
all races include the following: 


1. To possess and to respect the life and dignity of the human person as a 
child of God for whom Christ died. 

2. To worship God without human distinctions in the church, the body of 
Christ. 


| 
| 
| 
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3. To develop his God-given talents through education and cultural pursuits 
in order to use these talents in answer to God’s eall. 

4. To establish a home in living space and housing conducive to a wholesome 
family life. 

5. To occupy the place in economic life for which he is individually fitted, 
peing free to advance therein on the basis of character and ability. 

6. To share the privileges and obligations of community life, having equal 
access to all public services, including those related to health, education, recrea- 
tion, social welfare, and transportation, and receiving equal consideration from 
persons and institutions serving the public. 


7. To exercise one’s citizenship in elections and all the other processes of 
government, having freedom for inquiry, discussion, and peaceful assembly, 
and receiving police protection and equal consideration and justice in the 


courts. 

I have no comment on the specific bills under consideration, since 
the church groups which I represent have taken no action on indi- 
vidual bills. I am familiar with the content of some of them, and 
feel it is fair to say that the proposals which they contain are in gen- 
eral agreement with the principles stated above. The consensus of 
sentiment among Luther: ans, as appraised by church leaders and ex- 
pressed by form: al action in conve ntions, is that the oe and civil 
rights of people of all races should be protec ted by la 

Senator Ervin. Counsel, do you have any tuuediitna! 

Mr. StayMan. No, I have no questions. 

Senator Ervin. Dr. Van Deusen, I want to thank you for appearing 
before the committee and giving us this statement. 

I also would like to add that i in my State we have very fine citizens 
who are members of the Lutheran Church, particularly in my area, a 
section which was settled in large part or iginally by Scotch- Trish and 
German people. In fact, in the county adjoining mine you have a 
college of which I have a very high opinion, Lenoir Rhyne College. 

The committee is very appreciative to you for coming before us. 

Reverend Van Deusen. Thank you, Senator. I know a number of 
people from North Carolina, including Judy Ford, a schoolteacher, 
who is president of our national youth organization, the Luther 
League of America. 

Mr. Stayman. Mr. Chairman, I do not see Mrs. Blanshard, execu- 
tive director of the Unitarian Fellowship for Social Justice, in the 
room any longer, so I would suggest, since she has sent her statement 
to us here, that we put it in the record. 

Senator Ervin. We will put Mrs. Blanshard’s statement in the 
record, and if she should appear later when the committee is in ses- 
sion and ask to be heard orally, we will grant her that permission. 

Mr. StayMan. Thank you, Mr. Chairman. 

(The statement referred to is as follows :) 


TESTIMONY OF Mrs. PAUL BLANSHARD, EXECUTIVE DIRECTOR OF THE UNITARIAN 


FELLOWSHIP FOR SOCIAL JUSTICE, BEFORE THE SUBCOMMITTEE ON CONSTITUTIONAL 
RIGHTS 


My name is Mrs. Paul Blanshard. I am the executive director of the Unitarian 
Fellowship for Social Justice. Our organization is the legislative and social 
action arm of the Unitarians, It is nationwide and includes 60 chapters from 
Boston to Hawaii—from Detroit to Georgia. The president is J. Ray Shute, for- 
mer mayor of Monroe, N.C. Members of the legislative committee are Mrs. A. 
Powell Davies, Kenneth Birkhead, Mrs. Percival Brundage, Mrs. Paul Douglas, 
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Ted F. Silvey, Mrs. Charles Tobey, Ross A. Weston, David C. Williams, Mrs, 
Richard L. Neuberger, and Ernest H. Sommerfield. 

I appear today for our organization in support of the Douglas-Javits-Celler 
bill, and to urge its favorable reporting by the committee to the Congress. 

It is reasonable to say that integration is proceeding in our public schools, but 
it is not fair to say that it is proceeding with ‘““‘all deliberate speed.” It is there- 
fore of great urgency that the Congress pass this reasonable bill to aid the States 
and communities to have no second-class citizens in their midst. Second-class 
citizens are those who for any reason whatsoever are denied rights and privileges 
granted to other citizens. We cannot afford to have, in our democracy, a people 
divided against itself with privileged and underprivileged groups. 

The committee has been patient and sympathetic in listening to testimony. J] 
do not wish to unduly tax that patience, so I will not go into the various sections 
of the bill nor will I analyze the other bills that are before the committee. The 
expert analysis of the bills has been most ably presented by organizations with 
which we associate ourselves in the Civil Rights Leadership Conference. 

At this time I do wish, however, to introduce a resolution on racial discrimina- 
tion adopted at the 133d annual meeting of the American Unitarian Association. 
It is apparent from this resolution why Unitarian organizations and Unitarian 
ministers are devoting so much of their time to ending segregation. In the mas- 
sive resistance campaign in Virginia there have been three outstanding Uni- 
carian leaders—our minister in Norfolk who was president of the Save the 
Schools Committee; our minister in Richmond who is secretary of the Virginia 
State Save the Schools Committee, and our minister in Arlington is well known 
for his famous open letter to Governor Almond. 

Here follows the resolution: 

“Therefore be it resolved, That the American Unitarian Association urge all 
people of good will to work unremittingly in all phases of local, State, and na- 
tional life toward: 

‘1. Abolishing all official sanctions and practices which would require 
racial segregation in public schools, public transportation, public housing, 
and other publicly supported facilities ; 

“2. Eliminating racial restrictions on membership in churches, profes- 
sional organizations, labor unions, and similar semipublic bodies; 

“3. Eliminating racial discrimination in employment and housing; 

“4. Promoting mutual understanding between members of different races 
by all available means, including working together in organizations having 
members of different races; 

“5. Encouraging the spread of information about successful action to end 
or lessen racial discrimination and promote racial understanding; and be 
it further 

“Resolved, That we call upon our national officials and elected officers to exer- 
cise leadership and continuing responsibility for the protection of constitutional 
rights of all citizens.” 


Mr. Su AYMAN. I have also, Mr. Chairman, a statement that would 
have been given by B. Tartt Bell, representing the Friends Com- 
mittee on National Legislation, and a letter from the legislative sec- 
retary of the Friends Committee on National Legislation, Edward 
F, Snyder. 

He states: 

We regret that a longstanding engagement on April 10 prevents Tartt Bell 
from presenting this testimony in person to the Subcommittee on Constitutional 
Rights. 

Senator Ervin. That statement will be placed in the record at this 
point. 

(The statement referred to is as follows :) 
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FRIENDS COMMITTEE ON NATIONAL LEGISLATION, 
Washington, D.C., April 10, 1959. 
senator THOMAS C. HENNINGS, JR., 
Chairman, Subcommittee on Constitutional Rights, 
senate Judiciary Committee, Washington, D.C. 


DeaR SENATOR HENNINGS: I am enclosing a copy of testimony on pending civil 
rights legislation by B. Tartt Bell, representing the Friends Committee on Na- 
tional Legislation, which we hope will be made a part of the record of the 
hearings on this subject. 

We regret that a longstanding engagement on April 10 prevents Tartt Bell 
from presenting this testimony in person to the Subcommittee on Constitutional 
Rights. 

Sincerely yours, 
EDWARD F’. SNYDER. 


STATEMENT BY B. TArtTT BELL FOR THE FRIENDS COMMITTEE ON NATIONAL LEGIS- 
LATION REGARDING PENDING CIvIL RicgHTs LEGISLATION 


My name is B. Tartt Bell. I live in Guilford College, N.C. I appreciate 
the opportunity to make this statement as an advocate of civil rights legislation 
representing the Friends Committee on National Legislation, and as an inter- 
ested individual southerner. I am an Alabamian and have spent the past 
13 years working in the South in the field of human relations. I am a member 
of the New Garden Meeting of Friends at Guilford College, N.C., and am an 
elder in this meetirg. During these years it has been my privilege to witness 
and to participate in some of the changing patterns of human relations in this 
region. Through work in social and religious agencies on local, State, and 
regional levels, I have observed the needs and the opportunities for extending 
our full American freedoms to all citizens in the Southeastern States. 

Though it has emerged out of the life of the Religious Society of Friends and 
remains close to this body, the Friends Committee on National Legislation does 
not presume to speak for all Friends in the United States. It is not related 
organically to the society but is an independent agency with its own governing 
board composed of Friends. It is a channel through which Quakers and many 
other persons from all sections of the country have expressed their interest in 
national legislation and in many governmental affairs, both domestic and 
foreign. , 


IMPORTANCE OF ADEQUATE LEGISLATION 


We advocate the passage of civil rights legislation because we feel it is neces- 
sary for the Congress to provide a more adequate and a more uniform legal 
framework to extend the daily practice of American citizenship. We do not 
believe that legislation is in itself a panacea for the Nation’s civil rights ills, but 
it is definitely one of the first requirements in the treatment. It is possible 
to change effectively by legislation the patterns of individual and group behavior. 
It is our belief that as patterns of behavior are changed, attitudes change with 
the new experience people are thus provided. 

All my life in the South I’ve heard the threat that blood would flow in the 
streets if transportation were desegregated. Yet, under the persistent influence 
of constitutional law, the old practices of segregated travel have been very 
substantially modified and there has been virtually no violence. What is hap- 
pening is that law has made it possible for persons of the white majority 
and the Negro minority to function as individual citizens, not simply as repre- 
sentatives of a group. We feel this is where the emphasis should be placed 
since it maximizes personal responsibility and encourages people to measure 


each other in terms of personal character and ability rather than by harsh 
stereotypes of race or religion. 


40361—59—pt. 1 28 











422 CIVIL RIGHTS—1959 


As a southerner, I do not feel that the legislation under consideration by this 
committee, such as that proposed in the Douglas-Javits bill (S. 810) and the 
administration’s bills, is punitive. While it is true that the South, because of 
the decades of legal restrictions imposed on a Negro minority, will be called on 
to make perhaps greater adjustments than other regions of the country, this 
legislation will affect all States and require changes in many places. I firmly 
believe we southerners can rise to this challenge. The South will ultimately he 
grateful that adequate national legislation has been used to help create a mora] 
climate in which racial and religious discrimination is eliminated. 


EXTEND LIFE OF THE COMMISSION 


There continues to be a nationwide need for clearer understanding and more 
information in the field of civil rights. It is probable that this condition wij] 
last for a good many years. We, therefore, strongly endorse the proposal to 
continue the Civil Rights Commission as specified in S. 960. 

The life of the Commission should be extended considerably longer than 2 
years. It has an important educational function to perform and can do much 
to lift up for public examination the State of the Nation in civil rights matters, 
We hope your committee will recommend strongly that the Commission be em- 
powered with wide authority to initiate studies of matters it deems important 
in the civil rights field. 

The extension of the Civil Rights Commission should not, however, be taken 
as a substitute for the passage of effective civil rights legislation which can be 
expected to achieve tangible results in the foreseeable future. 


TENSION AND JUSTICE 


Intergroup tension and bitterness are an inevitable result of injustice. The 
danger of violence is real in situations where adequate legal avenue for correct- 
ing injustice are not available to persons who are aggrieved. We feel, therefore, 
that it is of paramount importance for this legislation to embody the necessary 
legal power to provide effective relief to victims of discrimination who are in 
position to secure justice for themselves only at the cost of considerable personal 
risk and sacrifice. For example, there are now in North Carolina numerous 
Negro families who do not seek reassignment of their children to schools in 
whose districts they reside, in spite of obvious inconveniences, because of fear 
of economic reprisals. 


AUTHORITY FOR INJUNCTION ACTIONS ESSENTIAL 


The various proposals for eliminating violations of civil rights by moral sua- 
sion, education, and constructive plans are important and must be developed. 
Valuable work has been done by the private human relations agencies in this 
field. Their efforts must be supplemented by similar operations of a vastly more 
resourceful Federal agency. However, we feel that there is no adequate sub- 
stitute for authorizing the Attorney General of the United States to bring legal 
action against those persons, groups, and agencies denying equal protection of 
the laws to anyone because of race, color, or religion. 

In many instances it will be difficult to secure justice even when this authority 
is available to the Attorney General’s office. But without the ultimate backing 
of this legal power we fear that entrenched practices of injustice can be con- 
tinued far too long. The opposition experienced by the Civil Rights Commission 
in its investigation of violations of voting rights at Montgomery, Ala., demon- 
strates the validity of our contention that some legal power must be ultimately 
available to governmental agencies seeking to eradicate injustice. 
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NEED FOR FEDERAL AID 


Developments since the Supreme Court antisegregation decisions clearly indi- 
cate the need for assistance from the executive branches of the Federal Govern- 
ment in the implementation of the decisions. Therefore, we strongly favor the 
plans for aid from the Office of the Secretary of Health, Education, and Wel- 
fare, as proposed in titles II, III, and IV of S. 810. The changes in the educa- 
tional systems of Southern States required by the Court decisions impose an 
enormous burden on these systems. We feel it is desirable for the entire coun- 
try to have a constructive part in this process. This would be made possible 
through the participation of the Secretary in the manner outlined in these titles. 


CONCLUSION 


Genuine progress has been made in the past decade in securing civil rights for 
more citizens in all parts of the Nation, including the South. But a great deal 
remains to be done. There are numerous States in which widespread patterns 
of racial and religious discrimination in employment exist. There are thousands 
of school districts in which not a move bas been made to discontinue the prac- 
tice of racial segregation. These blights on American democracy reflect on the 
entire Nation and must be speedily eliminated. 

Primarily, our interests in this field arise from a religious interpretation of 
life and a belief in the infinite value of human beings as children of God. Our 
abhorence of discrimination and segregation is based on our conviction that it is 
an illusion to think some men are, simply by virtue of their race, religion, or 
place of birth, more or less valuable than others. 

We feel that the majesty and power of the concept of equal protection under 
law can and should be used to help dispel these illusions. 


Mr. StayMan. I would like to put in the record, also, a letter from 
Harry J. Carman, chairman of the American Liberal Association, who 
did not ask to appear but wants his statement in the record. 

Senator Ervin. The statement will be admitted. 

(The statement referred to is as follows :) 
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The Honorable Thomas C. Hennings, Jr. 
Senate Office Building 
Washington, D. C. 


Dear Senator Hennings,- 


The supremacy of the law is essential to the security of the 
nation, and enforcement of the law demands that public officials take 
every proper action to uphold the Constitution. The guaranty of equal 
protection by law to every individual regardless of race, color, or 
creed is a fundamental concept of our constitutional system. 


In some states laws have been passed and other actions taken 
which deny equal protection of the law to citizens because of their 
race or color, whether in respect to the right to vote or to attend un- 
segregated schools. Such acts are an offense against the government of 
the United States which should have legal remedy to correct the wrongs 
imposed by such action of the states. 


Congress should give formal legislative power to the executive 
branch of the government to enforce equal protection under the law where 
state action has denied it. The Attorney General should be empowered to 
institute court action in the name of the federal government for preven- 
tive relief by injunction, or otherwise, against officers of any state 
government who engage in action to deny to an individual the exercise of 
his rights under the law because of race or color. The protection to be 
thus invoked is more than merely assuring the right of Negroes to vote 
and to attend unsegregated schools--it is the affirmative duty of the 
federal government to enforce provisions of the Constitution as the law 
of the land as interpreted and declared by the constitutionally created 
final authority, the Supreme Court. 


Sincerely yours, 
AMERICAN LIBERAL ASSOCIATION 


Khrry Parent 


Harry J. Carman, Chairman 
HJC /sfg 
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DECLARATION 
of the 
AMERICAN LIBERAL ASSOCIATION 


Facing global disorders caused by two World Wars and the possibility of a third, aware of the threat to our 
way of life in the doctrines of extremists both of the left and of the right, and convinced that discords 
throughout the world are largely due to the abandonment of liberal principles, 


With this Declaration we affirm our faith in these principles: 


. Since man is endowed by his Creator with certain inalienable rights, respect for the dignity of the 


human personality is the only sound basis of society. 


2. The State is the instrument, not the master of its citizens. 


3. The freedoms guaranteed by the Bill of Rights and the Constitution are essential, and the liberal aim 


10. 


is to defend, strengthen and, with wisdom, extend them. 


These freedoms can be secured only by a democratic and freely-elected government whose strength 
is based on the consent of the majority, with due respect to the rights and opinions of minorities. 


Political liberty cannot exist where there is only a single political party controlling the government, 
means of communication, and the ballot-box. 


Political liberty depends upon economic freedom as represented by the rights of private ownership 
of property and of individual enterprise. Government ownership is necessary only for undertakings 
beyond the scope of private enterprise. 


The general welfare must prevail, safeguarded from abuse by regional or group interests. 


The doctrine of class war is inconsistent with our traditions, present realities, and future welfare. 
The rights, duties, and interests of labor and capital are complementary, not antagonistic, and 
organized collaboration between them is essential to the common well-being. 


History has placed the United States in a position to help lead the world to peace and prosperity. 


We must maintain and strengthen our position through the.practice of liberal principles, in cooperation 
with other like-minded peoples. 


Service is the complement of freedom and every right involves a corresponding duty. To make free 


institutions effective, citizens must have a sense of responsibility toward their fellow-men and must 
participate in public affairs. 


II 


World peace and prosperity can be secured only if all nations: 


a 


Adhere to a world organization which has the power to promote the observance of international 
obligations and in which nations, great and small, participate under the same law and equity. 


Respect the right of every nation to develop its institutions under international law and the right of 
all peoples to enjoy the fundamental freedoms. 


3. Respect the language, creed and customs of ethnic, religious and racial minorities. 


4. Seek to exchange ideas, news, goods and services freely, unhampered by censorship and trade 


5. 


barriers, and grant freedom to travel within and between countries. 


Develop backward areas in cooperation with their inhabitants. 


We therefore call upon all who are in general agreement with these principles to join us in the effort 
to win their universal acceptance. 
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MARCH 16, 1959, 


Dr. Harry J. CARMAN, 
Chairman, American Liberal Association, 
241 East 48th Street, New York, N.Y. 

Dear Dr. CARMAN: This is to acknowledge receipt of your letter dated March 
11, 1959, concerning the Constitution and equal protection of the laws. The 
Senate Constitutional Rights Subcommittee begins hearings on proposed Fed. 
eral civil-rights legislation on Wednesday morning, March 18, 1959. As chair. 
man of the subcommittee, I shall ask that your statement be included in the 
record of the hearings for consideration in connection with proposed legislation, 

Sincerely yours, 
THOMAS ©. HENNINGS, Jr., 
Chairman. 

Mr. Starman. Mr. Chairman, we have some other statements and 
resolutions from the National Catholic Welfare Conference; General 
Assembly, National Council of the Churches of Christ; Council of 

pi : 
Methodist Bishops; and the National Lutheran Council. The Na- 
tional Lutheran Council’s statement has already gone in. 

I also have one from the National Presbyterian Office. 

I would like to ask permission that these go in the record, but if 
some are cumulative here, that we put those in the appendix of the 
record. 

Senator Ervin. The statements will be placed in the record. 

(The statements referred to will be found in the appendix.) 

Mr. Starman. The last witness for today, Mr. Chairman, is the 
Rev. C. Stanley Lowell, associate director of Protestants and Other 
Americans United for Separation of Church and State in the United 
States. 

Senator Ervin. Very well. 


STATEMENT OF REV. C. STANLEY LOWELL, ASSOCIATE DIRECTOR 
OF PROTESTANTS AND OTHER AMERICANS UNITED FOR SEPARA- 
TION OF CHURCH AND STATE 


Reverend Lowrtt. Mr. Chairman, since my statement here is quite 
lengthy, I shall not attempt to read. it, in view of the lateness of the 
hour, to save the committee’s time, but I would like to ask permission 
to submit it in the file of the committee and to make one or two brief 
comments upon it. 

My name is C, Stanley Lowell. I am editor of the Church and State 
Review, which is the official organ of Protestants and Other Ameri- 
cans United for Separation of Church and State. I am associate di- 
rector, also, of that organization. 

Our membership is predominantly Protestant.. We have rather 
close liaison with most of the major denominations, but we have some 
Jewish and Roman Catholic members, as well. 

Now, I should like to state just two or three things while I am here 
to identify the specific recommendations which we make in regard to 
some of these bills, to state the general context of the necessity for 
this legislation, and then to indicate briefly the range of documenta- 
tion by which we support this. 

It is rather voluminous, so I shall not attempt to read this last. 
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Now, our testimony bears upon Senate bill 499 and Senate bill 456. 
The former provides the so-called Johnson bill, for a Federal Com- 
munity Relations Service to provide conciliation assistance in com- 
munities where disagr eements among citizens are disr upting or threat- 
ening to disrupt the peaceful life of the community. We approve 
this general concept. 

The latter bill authorizes the Attorney General to prosecute a Fed- 
eral civil proceeding on his own behalf and to institute for or in the 
name of the United States, a civil action or other proceeding for 
preventive e relief against persons who are depriving or threatening to 
deprive any person of his right to equal protection by reason of his 
race, color, religion, or national origin. 

Now, we should like to discuss this proposal as it pertains to reli- 
gious rights only, and I have no reference her re at all to the race, color, 
or national origin problems. They are not in our purview. 

But we do endorse in principle, extension of such authority to the 
Attorney General since, due to the decision of the Supreme Court in 
Massachusetts v. Mellon (262 U.S. 447, the year 1923), there has been 
limitation on the right to sue in many kinds of cases involving the 
religious rights of individuals. 

Now, the area on which this testimony concentrates is that, as I have 
said, which concerns the religious rights of persons, and mainly such 
rights of persons attending public schools. 

The problems here have their origin in the kind of positive convic- 
tion which should and does characterize religious faith. The diffi- 
culty begins at the point where this votary of a particular religious 
faith, not content with the teaching agencies of his former church, 
desires to use, in addition to these, “public facilities for the work of 
religious indoctrination. 

Such a disposition on the part of parents is frequently buttressed, or 
even inspired, by the teachings of theologians who may hold that the 
church, not the state, should properly ‘administer and control the 
education of youth. 

And so, in one way or another, they may, in toto, take over control 
of the public schools, or they may use these institutions in some way 
for the teaching of dhs own sectarian religious doctrines. 

In so doing, they violate the first amendment, which forbids an 
establishment of religion and which the courts have repeatedly con- 
strued as barring public institutions from participating in the af- 
fairs of religious organizations, and vice versa, 

In so doing—and this is even more important—they have created 
a plight of extreme difficulty for religious minorities in the com- 
munity. 

Then there follows, Mr. Chairman, a rather lengthy documenta- 
tion as to the kinds of violations which exist in the public schools due 
to sectarian instructions therein. These we have documented in 
Michigan, Virginia, North Carolina, Kentucky, and Tennessee. 

Then we have referred also to what we have ¢ called the captive school 
problem. This exists in 24 States. We have given clinical studies 
of the effects in various communities of the captive school, and where 
the instruction of sectarian doctrines into the public school classroom 
has resulted in very serious intercreedal tensions within the commu- 
nity. This is all in considerable detail. 
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I should like to read just the closing paragraph of this: 


There can be no doubt, Mr. Chairman, but that sectarian practices of the king 
which characterize what we have described as captive schools—and these are 
schools under the dominance of a single religious denomination—do diserip. 
inate against public school pupils in the matter of their religious rights. 

There can be no doubt, either, but that in many cases they are tog 
fearful of reprisals to undertake the long and expensive declaratory 
judgment suit which may be necessary to secure compliance with the 
law. May I point out that in a lawsuit filed in New Jersey last year, 
which concerned a church-State issue, the court agreed, to allow the 
plaintiffs’ names with but one exception to remain secret. The court 
tock this drastic action because it had been apprised of abusive tactics 
to which religious bigots had subjected the plaintiff in a similar suit 
some years before. I have never heard of a court’s doing such a 
thing before, and I can certainly see some grave dangers in this 
practice. Such an unusual step does, however, point up the extremity 
of the feelings which are stirred in local communities over church- 
State issues. It points up, also, the need for the kind of Federal aid 
to citizens which is envisaged in the bills before you. 

Thank you. 

Senator Ervry. I presume that you would like to have the entire 
statement incorporated in the record ? 

Reverend Lowetu. Yes, I would appreciate that, Mr. Chairman. 

Senator Ervin. Then that will be done at the conclusion of Mr, 
Lowell’s testimony. 

Mr. Lowell, I believe that you and I would probably reach agree- 
ment on the proposition that the “freedom of religion” principle im- 
bedded in the first amendment contemplates that the church should 
keep its hands off the State, and the State should keep its hands off 
the church ? 

Reverend Loweti. Well I think, generally speaking, yes, sir; there 
is a functional separation between these two. 

Senator Ervin. That is somewhat in harmony with the statement 
made by Justice Jackson, of the Supreme Court, in litigation origi- 
nating in New Jersey. 

Reverend Lowetu. Everson, 1947, I think, yes. Yes, I am in 
agreement with that statement. I think it is best for a healthy cli- 
mate, both for the church, freedom in which to operate, and also for 
the State, in that it is free from clerical control. And along with 
that, the adjunct we urge here that public institutions also must be 
free from sectarian encroachments of whatever church group—not 
that there is hostility at all between the two; there should be under- 
standing. But you cannot, it seems to us, impose sectarian doctrines 
of one group upon all citizens in a public institution. We feel that 
in some situations this is being done and that it creates tensions. 

Senator Ervry. The constitutional provision with reference to free- 
dom of religion contemplates that Congress should neither establish 
nor prohibit any religion ? 

Reverend Lowetu. That is right. The promotion power of the 
State is not exercised on behalf of religion under our system. 

Senator Ervin. Do you have any questions? 

Mr. Starman. Just a couple, sir. 
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Your organization opposes any religious ceremonies in the public 
schools; is that correct? 

Reverend Loweti. Well, there are certain practices that are not 
generally prohibited by law. I think, for example, in some States 
Bible reading without comment is permitted by law. I do not think 
our group W ould attempt to root out such practices. But anything 
pertaining specifically to worship exercise which could be construed 
as being of a definite sectarian caste, either Jewish, Catholic, Prot- 
estant, or some other, we would oppose in public institutions and 
ublic schools—yes. 

Mr. Stayman. Even though all members of a particular community 
belonged to the particular religious group? 

Reverend Lowe... Yes, we would. I do not think that such an 
ideal situation, if that is an ideal situation, would ever obtain. I 
have never heard of any. In religious matters, what I believe is 
always right. It always mystifies me as to why this cannot be taught 
to all people, but others argue, they do not agree with me, and they 
resent my imposing my views upon them. So that I think in this 
country you would never get such a situation as you pose, where 
everyone would consent to ‘the same kind of religious teaching in a 
public institution. But even there, I think, in terms of the country 
at large and the general problem, I would oppose the intrusion of 
sectarian teac hing. I am in favor of sectarian teaching, I am a min- 
ister myself, but “I think this should be done in the church and the 
home on the whole. 

Mr. StayMan. This isa factual inquiry: What is the Bible teaching 
in Virginia that you oppose ? 

Reverend Lowett. Well, in Virginia they have a program whereby 
the Council of Churches qualifies and contracts with certain persons 
for the teaching of religion in the schools, Bible teaching, I think 
they call it. The teaching is done in the public schools during the 
school hours. The persons who wish to take this do, others who want 
to be excused are excused, and that is the program. It is defended 
on the technicality that it is different from the kind of religious 
teaching program which the Supreme Court outlawed in the Cham- 
paign, Tl. McCollum case. 

Mr. Starman. In the McCollum case? 

Reverend Lowen. In the McCollum case. In Virginia the teach- 
ers are selected by the Council of Churches, whereas in the Champaign 
or McCollum case this was done by the school board itself. But in 
our judgment that is a technicality, and this is a violation of law, 
I would say, as much as the other. It has never been tested in court. 

Mr. Stayman. I have no further questions. 

Senator Ervix. The committee appreciates your coming forward 
and giving us the benefit of the views of your organization. 

(Reverend Lowell’s prepared statement is as follows:) 


STATEMENT OF Rev. C. STANLEY LOWELL, ASSOCIATE DIRECTOR, PROTESTANTS AND 
OTHER AMERICANS UNITED FOR SEPARATION OF CHURCH AND STATE 


Mr. Chairman, my name is C. Stanley Lowell. I am editor of the Church and 
State Review which is the official organ of Protestants and Other Americans 
United for Separation of Church and State. I also serve as associate director 
of this group. It has members in all the States, chapters, and committees in 
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most. Its membership approaches 100,000. The top leadership of POAT jp. 
cludes either the present or past highest official of the three major Protestant 
churches—Baptist, Methodist, and Presbyterian. While our membership jg 
predominantly Protestant, we have some Jewish and some Roman Catholic 
members as well. 

Our testimony will bear upon 8. 499 and 8. 456. The former provides for 
Federal Community Relations Service to provide conciliation assistance jy 
communities where disagreements among citizens are disrupting, or threatep. 
ing to disrupt the peaceful life of the community. We shall approve such leg. 
islation and show the need for it. The latter bill authorizes the Attorney 
General to prosecute a Federal civil proceeding on his own behalf, to institute 
for or in the name of the United States, a civil action or other proceeding for 
preventive relief against persons who are depriving or threatening to deprive 
any person of his right to equal protection by reason of his race, color, religion, 
or national origin. We shall discuss this proposal as it pertains to religioys 
rights of individuals. We endorse the extension of such authority to the 
Attorney General since, due to the decision of the Supreme Court in Masga. 
chusetts v. Mellon (262 U.S. 447, 1923), there has been stringent limitation op 
the right to sue in many kinds of cases involving the religious rights of 
individuals. 

The area of need on which we shall concentrate is that which concerns the 
religious rights of persons attending public schools. Problems here have their 
origin in the kind of positive conviction which should and does characterize 
religious faith. It is natural for a votary of a particular faith to believe that 
his faith is right. If he did not believe so, he would shift his allegiance to the 
one he deemed to be so. Difficulty begins at the point where this votary, not 
content with the teaching agencies of his church and home, desires to use, in 
addition to these, public facilities for this estimable task of religious indoe- 
trination. The public school offers endless temptation in this respect for it of. 
fers the compulsory education laws of the State to assemble the children and 
to create a complete teaching opportunity. 

Such a disposition on the part of parents is frequently buttressed or even 
inspired by the teachings of theologians who may hold that the church, not the 
State, should properly administer and control the education of youth. We do 
find, as a result, a disposition on the part of church leaders to take over the 
public schools in toto in certain areas, or at least use them in various ways, 
for the teaching of their own sectarian religious doctrines. In so doing they 
violate the first amendment which forbids an establishment of religion and 
which the courts have repeatedly construed as barring public institutions from 
participating in the affairs of religious organizations and vice versa. In so 
doing they have also created a plight of extreme difficulty for religious mi- 
norities in the community. 

The intention here, as we have said, is laudable in that it seeks the religious 
training of children, but the result of such procedures is social strife of a very 
serious nature. The plain fact is that in a culture of extreme religious plural- 
ism, even if there were no constitutional prohibition on religious teaching in 
public schools, no agreement on what constitutes proper religious teaching 
for such institutions would be possible. Even where representatives of the 
religions do reach some agreement on religious values which ought to be taught, 
quite apart from their particular theological settings, religious animosities 
are sooner or later stirred when such teaching is actually undertaken. The 
issue may be further exacerbated when those who support the Constitution in 
such matters are attacked as being anti-God or secularist. 

The attempt to provide religious teaching in public schools goes on today, 
and we detect a rising tempo of such activity throughout the country. The 
result is not an increase in piety and virtue but the eruption of intercreedal 
bitterness. 

Sectarian invasions of the public schools exist to some degree in at least 24 
States. They are serious in varying degree and involve various religious 
denominations. The usual pattern is that the religious group which is pre 
dominant in the population of a community will incline to make its presence and 
program felt in the public schools. In the State of Michigan, with headquarters 
at Kalamazoo, there is a group known as the Rural Bible Mission. This group 
sets forth as its purpose in the articles of incorporation: 

“By means of personal contact with the many spiritually neglected children 
of the vast rural areas, who cannot be reached except in the classrooms of 
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the public schools which they attend, to bring to them, by the hands of earnest 
missionary workers, with permission of the local school authorities, the sacred 
influence of song, of prayer, and of the Word of God.” 

Representatives of the Rural Bible Mission have apparently enjoyed access to 
many school systems in the State of Michigan. We are particularly aware of 
its activities in the Clark Lake, Cement City, and Horton districts where sharp 
resentments were created by the religious teaching of its representative Mr. 
Francis Goodman in these schools. In Horton a full-fledged community battle 
proke out over Mr. Goodman’s activities. Rev. Joseph A. Schneiders, minister 
of the Horton Universalist Church, and some of his congregation took leader- 
ship in challenging the Rural Bible Mission program in the public school. 
Petitions for and against Mr. Goodman were circulated. The Bible mission 
program Was the subject of more than one heated session before the school 
poard. Mr. Schneiders and his group retained counsel and announced that they 
would file a lawsuit to test the legality of the program. Whereupon the Rural 
Bible Mission decided to withdraw from the Horton district. It continues its 
activities in other public schools, however. 

The promotion of Protestantism goes on in the tax-supported schools of 
Virginia, North Carolina, Kentucky, and Tennessee. The Kentucky violations 
py Protestants are in the mountain areas where there are no Catholics. Prot- 
estant missionary groups have built schools and turned them over to the coun- 
ties while retaining Protestant religious classes in the curriculum. We have 
protested these arrangements and they have been terminated in many instances. 
In Virginia we have repeatedly called attention to the Bible teaching program 
by the Virginia Council of Churches in a number of public school systems. 
We have helped to eliminate violations of law in the schools of Arlington and 
Fairfax Counties. The advocates of the program defend themselves by a tech- 
nicality in its operation. They argue that the religion teachers are chosen 
by religious bodies outside the school system, whereas in the Champaign, IIL, 
practice declared illegal by the Supreme Court in the McCollum case, the teachers 
were chosen by the local superintendent. Such a technicality should not be 
allowed to destroy the constitutional principle. The facts are that more than 
40,000 Virginia school students are being taught religion in public school build- 
ings by church teachers, practically all Protestant. The Virginia Baptist 
Convention has pronounced the program unconstitutional in its opinion 
and has disassociated itself from it. The Arlington Methodist Church appointed 
a committee of attorneys to study the program for a year. They reported that 
in their opinion the program was in violation of the findings of the Supreme 
Court in the McCollum, Zorach, and Everson cases and recommended it be 
changed in the light of those decisions. A number of constitutional lawyers 
have expressed to us the opinion that the Virginia program of religious teach- 
ing in the public schools would be terminated by the courts if a legal test were 
to be made. 

In North Carolina several questionable religious practices are carried on in 
the public elementary and secondary schools. In the secondary schools optional 
religious courses are given during school hours and on school premises by 
teachers paid by Protestant councils of churches. Some of these practices 
would seem to be unconstitutional on their face. The North Carolina Baptist 
Convention has raised doubts in regard to their legality as has the North 
Carolina Association of Jewish Rabbis. There have also been protests by 
Roman Catholic citizens, as well as by this organization. 

In Tennessee between 75 and 100 public high schools offer elective courses in 
Bible study for credit toward graduation. Instruction is offered in classrooms 
by members of the school faculty. 

The baccalaureate service for graduates of secondary schools has had tradi- 
tional acceptance among religious groups in the community, but this is no longer 
so. It has now become a source of dissension in many parts of the country as 
the Roman Catholic leadership has united in protest against it. In May, 1957, 
22 Roman Catholic members of the senior class of Moundsville High School, 
W. Va., were forbidden to attend the baccalaureate because it was to be held in 
the Methodist Church. In the bitter controversy which followed, POAU strongly 
supported the stand of the Catholic priest on the ground that in this country 
persons may not be coerced where religious practice and belief are concerned. 
In Bergenfield, N.J., in Minneapolis, Minn., in Portland, Maine, and in many 
other places similar controversies have arisen. Roman Catholic Archbishop 
William O. Brady of St. Paul and Bishop Daniel J. Feeney of Portland, Maine, 
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have ordered Roman Catholic graduates to boycott such services “under penalty 
of grievous disobedience to the diocesan authority and to divine law.” Bishop 
Feeney made it clear that his opposition was based on the fact that the bac. 
calaureate followed “the format of New England congregationalism.” In these 
controversies POAU supported the Catholic students since they were standing on 
their rights under the Ist and 14th amendments. 

The Roman Catholic violations are numerous and extensive. There are 
literally hundreds of public schools in the country which are public in name only; 
actually they are parish schools of the Roman Catholic Church. Such schools 
are frequently called captive schools because they are, to all practical intent, 
being operated for the private purposes of this denomination. These schools 
are frequently listed in the public schools directory of the State and by the 
Roman Catholie directory as well. These schools have certain characteristics 
some or all of which are evidenced in each case. The teaching is done by garbeq 
nuns of the Roman Catholic Church or by lay brothers. A nun may serve as 
principal. The wall is lined with religious pictures and symbols of this church 
The salaries of the religious are paid out of public funds, going without with- 
holding tax to the designated authority of the church. Other school costs are 
also paid out of public funds. Catechism is taught during school hours or jn 
close conjunction with the school program. Mass is held during school hours or 
just before the session commences. Practices characteristic of the Roman 
Catholic faith are urged upon the children throughout school hours. A rather 
strange quasi-history featuring the United States as a Catholic nation in origin 
and genus is frequently taught in these classrooms. The children are sometimes 
indoctrinated in the Roman Catholic dogma that this church is the only true 
church and they are instructed in prayers, beliefs, and mannerisms characteristic 
of the Roman Catholic faith. These teaching practices are defended on the 
ground that this is putting God and spiritual values into education. Those who 
object may be cited as secularists or atheists. 

We know of a number of situations where parochial schools operate in the 
same buildings with public schools with imaginary lines dividing the public 
from the Catholic section. In Pequannock, N.J., there was a contract between 
the public school board and a local Catholic priest, Father John H. Dericks, 
by which public officials were to pay a $10,000 annual rental for four class. 
rooms and two staff rooms in the parish school of the Holy Spirit Roman 
Catholic Church. The contract had to be voided, however, because of a bitter 
and prolonged controversy over the existence of statues and other religious 
symbols in the classrooms assigned to the public school children. Father 
Dericks insisted that the symbols remain while citizens’ groups were equally 
adamant that they be removed. 

We should like to cite as deserving of close surveillance the practices by 
which these sectarian teachers are paid salaries from public funds. A Federal 
investigation at this point with appropriate resulting action, would greatly 
strengthen the ties that bind citizens of different faiths together in community 
life. We believe such an investigation will disclose that the nuns teaching in 
public schools pay no income tax on the salaries they receive for this service, 
although Protestant and Jewish teachers in parallel circumstances are com- 
pelled to pay. In Frenchburg, Ky., nine public school teachers of United Presby- 
terian faith received their salaries from the county, turned their checks over 
to the Presbyterian missionary society which operated part of the school, and 
took back enough for bare living expenses. Seven teachers of the same affilia- 
tion in the Ezel school in Morgan County, Ky., did the same. All 16 of these 
teachers were compelled to pay full income tax on their full salary checks. 
They have discontinued the practice of turning over their paychecks in this 
manner, but, so far as we know, they have not received refunds for past 
payments. 

Curiously, it appears that in some parts of the United States public schools 
make deductions for income taxes from the salary checks of teaching sisters, 
though in most parts of the country they do not. We have been advised, for 
example, that in Huntingburg, Ind., in one of the captive-school situations, 
such deductions are made. We have heard it reported, also, that these teach- 
ing sisters receive refunds of these deductions without public disclosure of the 
practice. This is certainly a matter which deserves full investigation. This 
is, on the face, an act of religious discrimination by the Internal Revenue De- 
partment whch makes for bad intercreedal relations. We contend, of course, 
that a sister or nun employed as a teacher by an American public school must 
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pe employed as an independent contractor for her own labor. A State or local 
community cannot employ a religious order directly without violating the law. 
The nun’s income must legally come to rest, for at least an instant, when she 
endorses her paycheck over to the head of her religious order. At that instant, 
by all normal interpretations of law, she owes a Federal income tax to the 
Government on her public school salary. A nun cannot be an independent 
contractor for the purpose of employment and at the same time be treated 
solely aS an agent for her church when the tax collector arrives. 

The total number of captive schools varies from time to time. Local citizens 
are constantly challenging and terminating them in some situations while they 
are as frequently appearing in other situations. In the Louisville archdiocese 
there are about 20 public elementary schools and 4 public secondary schools 
operated by the Roman Catholic Church which receive public funds. A clinical 
study of one of these communities, Marion County, discloses a bizarre tale of 
intercreedal strife. Although the county is divided about equally between 
Protestants and Catholics, the latter succeeded a number of years ago in ob- 
taining control of the public school board and began to operate school affairs 
according to an observable sectarian bias. The board named an ardent Cath- 
olic layman as superintendent and proceeded to gerrymander the county in 
such a way that two high schools, St. Charles and St. Francis in the western 
or predominantly Catholic area, were well furnished and equipped, while the 
one high school in the eastern or Protestant area, was steadily depreciated. 
Eventually, in 1954 they closed the latter high school which had been located 
in Bradfordsville. Students in the Bradfordsville area were thus faced with 
the necessity of traveling to the western end of the county if they wished to 
go to high school, or to make special arrangements in Lebanon, the county seat, 
which was in another school district. 

What infuriated the Bradfordsville people almost to the point of riot was the 
fact that both St. Charles and St. Francis were captive schools taught by 
Roman Catholic nuns with all the characteristics of such institutions. The 
school board was thus, in effect, forcing the Bradfordsville children into sec- 
tarian institutions where they would be exposed to a sectarian indoctrination 
which was abhorrent to their parents. There followed a disastrous year-long 
school strike as the Bradfordsville parents refused to accept the arbitrary 
dictates of the board. Meanwhile these indignant citizens had filed a suit chal- 
lenging the commingling of church and public education in Marion County. On 
June 22, 1956, the Kentucky Court of Appeals handed down a decision in this 
case. The court ordered the Marion County Board of Education to halt the 
use of Roman Catholic literature which was being distributed and used in the 
common schools; to stop sectarian teaching in these schools; to stop the ex- 
penditure of public funds for sectarian purposes in these schools; and either to 
reopen the Bradfordsville High School or to make other plans which would 
assure equitable educational opportunities for all children of the county. The 
school board has since been enjoined from spending public funds on St. Charles 
and St. Francis schools except for services and facilities. 

It is interesting to note, Mr. Chairman, that although this judicial determina- 
tion was made almost 3 years ago, the Marion County Board has not as yet 
carried out the order of the court. The Bradfordsville school remains closed. 
Furthermore, the board has been accused of stalling and obstructing every 
possible program for the erection of a centrally located high school to serve 
all the county. The board has been accused of opposing a bond election held 
for the financing of such a school, an election in which the bonds were de- 
feated. The school board and the superintendent have assumed an attitude 
toward the court which is just short of open defiance, yet the court has been 
reticent to move against them. The State board of education has refused to 
give any support to the Protestants of Marion County. The tension and bitter- 
ness in Marion County, now years old, continues to mount. There appears to 
be no recourse for the Bradfordsville people who won their suit in the courts 
of Kentucky but are still being discriminated against in the public schools be- 
cause of their religion. 

In Indiana there are more than 30 captive schools with more than $82 million 
in public funds going to their support each year. In Jasper, Ind., our repre- 
sentative visited the public-parochial school on its opening day last September. 
He attended a mass held just before the commencement of school sessions and 
for which the children had been transported by public school conveyance. 








434 CIVIL RIGHTS—1959 


Practically all children attended and those obviously unfamiliar with the pro- 
cedures of Catholic worship were being coached by Catholic nun _ teachers 
spotted strategically through the congregation. Our representative was in- 
formed that while some Protestant children initially do not attend mass they 
are generally, before long, persuaded to join their schoolmates at this worship, 
For years we have been in touch with persons who deeply resent the kind of 
religious training to which their children are being subjected in these pseudo 
public schools, yet, thus far, none have dared to resort to the courts. They are, 
to all practical intent, intimidated by the dominant Catholic group who inform 
them that if they do not like the way the schools are run, they can go elsewhere, 

In Kansas 16 counties have captive schools taught by nuns and brothers of 
the Roman Catholic Church. A declaratory judgment suit to halt the practice 
in Garden City was dismissed in 1953 when the school board severed its ties 
with the Catholic Church. Since the issue was not adjudicated, the captive 
schools continue elsewhere in the State. Our office is receiving complaints from 
these areas almost incessantly. What is happening in Kansas can be illys- 
trated by an episode recently reported in Salina papers in which Bishop F, w. 
Freking of Salina met with the public school board of school district No. 5 and 
with representatives of St. Fidelis Roman Catholic Church in joint session, 
Bishop Freking instructed the board to convert district 5 grade school at Vic- 
toria from a district school to a parochial school. It is reported that the 
bishop wanted the changeover to proceed immediately but that he consented to 
wait until the fall session commenced in 1960. The Victoria grade school had 
previously been a captive school. When community sentiment had been aroused 
against this type of mixed operation, the institution reverted to public control. 
Now the captive school status is apparently to be resumed. 

In Ohio there are eight counties in which captive schools are being operated. 
There are 14 schools; 13 of these have Roman Catholic nuns as principals and 
9 are listed in the Catholic Yearbook as parochial schools. The total number 
of teachers, 56. There is strong resentment in Ohio because of an opinion 
given by the attorney general in November 1958, which permits local school 
boards to engage garbed nuns as teachers in the public schools. 

In Bremond, Tex., citizens filed a suit in March of this year which challenged 
the legality of certain religious practices in a captive school of that community. 
It is interesting to note, Mr. Chairman, that resentments have been steadily 
rising over a long period in this community because of the sectarian arrange- 
ments in the public school. Now that action has been taken by courageous 
citizens to restore in these schools an observance of the constitutional principle 
of the separation of church and state, this action has stirred threats and 
attempted intimidation. One of the plaintiffs in the lawsuit, Rev. Earl Me- 
Intyre, has been hanged in effigy in a public place by protagonists of the sec- 
tarian practices he seeks to eliminate. Many kinds of pressure have been 
exerted at the local level to induce him and his colleagues to withdraw their suit. 

The number of captive schools varies from time to time, Mr. Chairman, as 
we have noted, but, after some years of decline, it is now sharply on the increase 
again. There are, according to our figures, well over 2,000 Roman Catholic 
nuns teaching in the public schools of 24 States. Since these persons are under 
the most solemn and total vows to the superiors to advance in every way the 
teaching of the Roman Catholic Church, it is not surprising that there are 
complaints of sectarian practices in regard to most of the institutions involved. 
The nun is, in fact, committed by the teachings of her church to the belief that 
all school training must be “permeated with Christian (that is Catholic) piety.” 
(This is quoted from Pope Pius XI.) Under the rules of her church, the nun 
must advocate a boycott of the public schools by Catholic children since her 
church teaches in Canon Law 1374 and in papal encyclicals that this church has 
the supreme right to rule over the education of all Catholics, and that American 
children of Roman Catholic faith, to quote Canon 1374, “may not attend non- 
Catholic, neutral, or mixed schools, that is, those which are open also to non- 
Catholics, without special permission from their bishops.” 

As community dissension over the captive schools spreads, much is made of 
the garb of the nun teachers. In Ohio, recently, legislation was proposed which 
forbids religious in the garb of their order to serve as public school teachers. 
A number of States have such laws. Actually, the problem goes much deeper. 
Under the principles of her church, the nun’s mind cannot be open in regard to 
matters concerning the separation of church and state. In a case in Missouri 
in which we participated this matter was pointed out by the court in a decision 
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ynanimously upheld by the Missouri Supreme Court—that the teaching nuns 
in the captive schools of Franklin County which were operated by religious 
orders were not free to accept the American policy of church-state separation in 
good fi iith. The court said that “in case of conflict between the directions and 
the orders of the defendant school directors * * * with the obligations, orders, 
and directions of the superiors in their respective religious orders of the Roman 
Catholic hierarchy, the nuns and each of them by virtue of their oaths of 
obedience would be required to ignore the orders of the secular authorities and 
obey the orders of the religious superior and the church hierarchy.” The court 
also found that the “policies of the State of Missouri and the Roman Catholic 
Church (with respect to the separation of church and state in the public edu- 
cational system) cannot be effectuated in any single school at the same time.” 

In the Dixon, N. Mex., case where we assisted local citizens in a suit, the 
court barred 143 Catholic sisters and brothers from public classrooms because 
they were misusing their positions to promote sectarian faith. One sister from 
Penasco told on the stand how the Catholic catechism was taught in a class- 
room under the heading of “Sociology.” Another told how the regular report 
cards in the fourth grade gave the grades for catechism, although catechism 
was not supposed to be taught in a public classroom. 

There can be no doubt, Mr. Chairman, but that sectarian practices of the 
kind which characterize these captive schools do discriminate against public 
school pupils in the matter of their religious rights. There can be no doubt, 
either, but that they are in many cases too fearful of reprisals to undertake 
the long and expensive declaratory judgment suit which may be necessary to 
secure compliance with the law in these situations. May I point out that in 
a lawsuit filed in New Jersey last year, which concerned a church-state issue, 
the court agreed to allow the plaintiffs’ names with but one exception to remain 
secret. The court took this drastic action on learning because it had been 
apprised of abusive tactics to which religious bigots had subjected the plaintiff 
in a similar suit some years before. I have never heard of a court’s doing 
such a thing before, Mr. Chairman, and I can certainly see dangers in such 
a practice. Such an unusual step does, however, point up the extremity of the 
feelings which are stirred in local communities over church-state issues. It 
points up, also, the need for the kind of Federal aid to citizens which is envisaged 
inthe bills before you. 


Mr. Starman. Mr. Chairman, just for the record, I was going to 
say who the witnesses will be on next Tuesday. 

They will be the Governor of South Carolina, the Honorable Ernest 
F, Hollings, and Daniel McLeod, the attorney general of the State 
of South Carolina. They will be the first two witnesses on Tuesd: ay, 
April 14. We have planned to hear only South Carolina State offici als 
onthat date. 


Senator Ervin. The committee will stand in recess until Tuesd: ay 
morning at 10 o’clock. 


(Whereupon, at 1:55 p.m., the subcommittee rec essed, to reconvene 
at10a.m., Tuesday, April 14, 1959.) 
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TUESDAY, APRIL 14, 1959 


U.S. Senate, 
SUBCOMMITTEE ON CoNSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
494, Old Senate Office Building, Hon. Thomas C. Hennings, Jr. 
(chairman of the subcommittee) Pee ae 

Present : Senators Hennings, Ervin, and Johnston. 

Also present : Senator Strom Thurmond. 

Charles H. Slayman, Jr., chief counsel and staff director, and J. 
Delmas Escoe, assistant counsel. 

Senator Henninos. The subcommittee will please come to order. 

First, I want to apologize for being a little late this morning. I 
was tied up in the traffic surrounding the exercises at the Taft Me- 
morial, which held me up some 25 minutes or so. 

This morning we are continuing hearings for witnesses upon cer- 
tain civil rights proposals. This is the sixth day of hearings held 
before the Subcommittee on Constitutional Rights this year on this 
subject. 

It gives me pleasure at this time to call upon our colleague, Sena- 
tor Olin Johnston, the senior Senator from South Carolina, for such 
statement or remarks as he may care to make relating to this subject. 

I assume, too, that the Senator would like to present other wit- 
nesses from his State who are here this morning. Senator Johnston 
isa member of this subcommittee. Is Senator Thurmond here? 

Senator Jounston. He hasn’t gotten here yet. 

Mr. Buzuarpr. Senator Thurmond is testifying before the Tariff 
Commission. He will be along shortly. 

Senator Henninos. It is the same old problem. We have so many 
conflicts here that the Senators cannot come to the meetings when 
they might want to do so. I am glad Senator Thurmond will be here 
later. 

You may proceed, Senator Johnston. 


STATEMENT OF HON. OLIN D. JOHNSTON, U.S. SENATOR FROM THE 
STATE OF SOUTH CAROLINA 


Senator Jounsron. I want to make a little excuse, too, that we have 
Taft Memorial exercises going on just at this time. It started at 10 
o'clock. Many of our Senators are over there. 


Ido appreciate the chairman of this subcommittee, Senator Hen- 
hings, being present here. 
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Senator Hennines. I might say, Senator Johnston, that while 
some of us felt that we should be at the memorial exercises, these 
gentleman have come from some distance to be here before us today, 
This is the day that was suggested by the Senators from South Car. 
olina, and agreed upon as the day upon which they would appear. So, 
in order to convenience them, not to convenience the committee, we 
are proceeding this morning accordingly. 

Senator Jounston. I would like to also say to the committee that, 
due to South Carolina’s General Assembly being in session and other 
engagements, some of the previously scheduled witnesses for today’s 
hearing could not be here. 

Lieutenant Governor Burnet R. Maybank has asked that I ap. 
nounce that he may testify at a later date. The Honorable Solomon 
Blatt, speaker of the South Carolina House of Representatives, has 
sent his regrets. 

Our former Supreme Court Justice, James F. Byrnes, because of 
a previously scheduled engagement, could not be with us. 

Thomas R. Waring, editor of the News and Courier of Charleston, 
who likewise has a long-standing engagement, has requested that his 
statement be submitted for the record, which it will be. 

We are honored to have present the Honorable Ernest F. Hollings, 
Governor of South Carolina, and a distinguished group of South 
Carolinians accompanying him, including South Carolina’s attorne 
general, Daniel R. Mc ‘Leod; the president pro tempore of the South 
Carolina Senate, Edgar A. Brown; the chairman of the South Caro- 
lina Senate Judiciary Committee, Senator L. Marion Gressetts; the 
chairman of the South Carolina House of Representatives Judiciary 
Committee, Representative Robert E. McNair; and the able chairman 
of the South Carolina Democratic Party, Mr. Thomas H. Pope. 

In South Carolina, we have our political differences on occasion, 
like any other State. But when it comes to the issue of civil rights 
legislation, as we are faced with today, you cannot find a people more 
solidly opposed to this threat and more united for the best interests of 
our country, than the public officials and people of South Carolina. 

I am honored to welcome all of you from South Carolina who are 
present here today. 

We have as our first witness our Governor of South Carolina, so I 
introduce to you at this time our Governor who will speak to us, I be- 
lieve, as the first witness. 

Is that the first witness for this morning? 

Senator Hennines. The Governor is the first witness. 

Senator Jonnsron. The Honorable Ernest F. Hollings, Governor 
of South Carolina. 

Senator Hrennines. Governor, we are glad to have you with us to- 
day. 

Senator Jounsron. I want one other statement, just before he 
starts, too. 

I think we have a good many witnesses that probably may have 
very brief statements ‘and will want to file for the record additional 
manuscripts, if that is permissible, and I know it us 1ally it, so I ask 
that of the committee. 

Senator Hrennines. The chairman will make the statement that it 
is the function of this subcommittee to hear all and varying shades of 
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opinion upon this very vexing and troublesome and indeed, very vital 
uestion. We have never, in the course of these hearings, either in 
tie preceding sessions of the Senate, when extensive hearings were 
held, nor do we intend to upon this occasion, limit, restrict, or in any 
way foreclose any witness from making his statement as he desires 
to make it. 

I would adjure, if I may, witnesses to consider the problems of the 
subcommittee, though, in terms of time. Most of us belong to many 
other committees and subcommittees, and while we want to learn all 
that we can about this subject matter, at the same time, brevity is al- 
ways appreciated. That again, as I say, is without any suggestion 
that anyone withhold saying what he desires to say and make any ex- 

ression that he might care to make. 

Now, Governor Hollings, we welcome you here this morning, and 
you may proceed, sir, either to read a prepared statement, if you have 
one, and to intersperse the reading of that statement with such com- 
ments and observations that you may care to make, or you may make 
your entire statement, so to speak, extemporaneously. 

You may speak in any manner that you desire, Governor Hollings, 
and we'll now hear from you. 


STATEMENT OF HON. ERNEST F. HOLLINGS, GOVERNOR OF THE 
STATE OF SOUTH CAROLINA; ACCOMPANIED BY EDGAR A. 
BROWN, PRESIDENT PRO TEMPORE OF THE SOUTH CAROLINA 
SENATE; L. MARION GRESSETTE, CHAIRMAN, SOUTH CAROLINA 
SENATE JUDICIARY COMMITTEE; THOMAS H. POPE, CHAIRMAN, 
SOUTH CAROLINA DEMOCRATIC PARTY; HON. ROBERT E. McNAIR, 
SOUTH CAROLINA HOUSE OF REPRESENTATIVES, AND CHAIR- 
MAN, SOUTH CAROLINA HOUSE OF REPRESENTATIVES JUDI- 
CIARY COMMITTEE; AND DANIEL R. McLEOD, ATTORNEY 
GENERAL OF THE STATE OF SOUTH CAROLINA 


Governor Hotuines. Mr. Chairman and Senator Johnston and other 
distinguished members of this subcommittee, I first express our appre- 
ciation to you, sir, and to the other members, for allowing this time 
to us on this most important problem. 

As you have pointed out already, the dedication of the Taft Me- 
morial is of interest to all of us, and yet, of course, your Subcommittee 
on Constitutional Rights is, indeed, of interest to everybody in our 
great country, and particularly to the people of South Carolina, so we 
do feel very grateful to you for having this time to present our views 
on the various bills before your subcommittee. 

In the interest of time, I have a rather full and complete statement. 
Thave talked with the other distinguished members of our group. 

The attorney general will allude to the particular bills in question, 
and the others will probably file prepared comments or statements, 
and I am sure we will be glad to elaborate further, if we have time, 
this morning. 

Senator Henninos. Governor, I do not know whether it was made 
sufficiently clear—I think probably it was, if you will excuse me for 
interrupting you a moment—that any witness may file, and I am sure 
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there will be no objection on the part of any other members of the 
subcommittee, may file any statement which he has prepared, and it 
will appear in the printed proceedings of the hearing, which we are 
now conducting. 

Governor Ho.tiines. We shall certainly take advantage of that, sir, 

Mr. Chairman, the first words of President Eisenhower in his 
special message on civil rights to the Congress this year were: 

Two principles basic to our system of government are that the rule of law 
is supreme, and that every individual regardless of his race, religion, or nationa] 
origin is entitled to the equal protection of the laws. 

To his two subjects, of law, on the one hand, and race and religion, 
on the other, I would first address myself to the latter. 

Disraeli stated years ago that “No man will treat with indifference 
the principle of race. It is the key of history.” Racial differences 
did not originate in, nor are they confined to, the South. In Nehru’s 
India there is more caste, race, and religious prejudice than anywhere 
in the world. We see today Great Britain having difficulty trying to 
integrate the Turk with the Greek on the island of Cyprus. The 
Catholic in the Scandinavian countries suffers the same difficulty as 
the non-Catholic in Spain or in some of our Latin American coun- 
tries. In this country on the west coast there is the Chinese and 
Japanese problem. In Southwestern United States there is the Mexi- 
can problem. Not long ago a colored school principal in E] Paso, 
Tex., threatened to quit because of the admission to his school of 
Mexican children. In New York there is the Puerto Rican problem. 
Last year in Florida a white family was promptly ousted from a col- 
ored neighborhood by Negroes who did not desire white neighbors. 
Billy Graham reports from his travels all over the world that wher- 
ever he found a difference in race, he found a problem. 

As Governor of South Carolina, I represent a State of tolerance 
and understanding. We have lived in peace and harmony with racial 
and religious differences for many years. There’s no such thing as 
a “restricted” hotel in South Carolina. The Man of the Year in my 
hometown of Charleston recently was a distinguished Jew named 
Edward Kronsberg. To public office another distinguished Jew, Sol- 
omon Blatt, has been the unanimous choice for years as the speaker 
of our house of representatives. Just last week a Greek boy, Simnily 
Leventis, was elected without opposition as president of the student 
body at the University of South Carolina. One of the largest Irish- 
Catholic societies in South Carolina, the Hibernian, last year had a 
Protestant president, who is a Mason. 

It is interesting to note that we have distinguished members of this 
subcommittee address that society: Senator O’Mahoney; Senator Er- 
vin; and Senator Johnston. They have all been distinguished speak- 
ers of that Catholic society. The point I want to make and emphasize 
is that you can belong to and be president of any club or society in 
South Carolina regardless of religious affiliation. 

For the Negro, South Carolina is a State of opportunity. There 
are colored leaders with their own insurance companies, bus lines, out- 
standing Negro members of the legal and medical professions, and in 
the teaching profession we have more than 7,200 Negro teachers in the 
school system of our State. This is more than there are in New York, 
New Jersey, Delaware, Rhode Island, Massachusetts, and Connecti- 
cut combined. We don’t just speak of opportunity—we give it. 
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We would like to continue this climate of tolerance and understand- 
ing but we cannot if the President and Congress insist on attempting 
tp legislate away racial differences. 

Senator Henninas. Governor, may I interrupt you there, if you 
will forgive me, to ask a question for information ! 

Governor Hoturnes. Yes, sir. 

Senator Hennines. What is the approximate ratio of population 
in South Carolina, as divided between the white and the Negro? 

Governor Ho.uines. We have about a 41 percent colored popula- 
tion. 

Senator Henninos. Forty-one to fifty-nine? 

Governor Hoturnes. That is right. 

Senator Henninos. Thank you. 

Governor Hotirnes. A distinguished South Carolinian, Bernard 
Baruch, once stated of prosperity a principle which is true of good race 
relations. He said: “Prosperity cannot be created by law. Prosperi- 
ty can be created and can only be created by industry, intelligence, and 
thrift.” He warned, however, that prosperity could be destroyed by 
law, and he spoke of the danger of high taxes and Government controls. 
Good race relations likewise cannot be created by law. Good race rela- 
tions are created and can only be created by understanding, tolerance, 
and respect. But good race relations can be disturbed by law, and to- 
day we have only to look to Little Rock to see its destruction by the 
so-called law of the land. 

In South Carolina, despite some minor setbacks, the races continue 
to live in peace and harmony with mutual respect. In our schools peace 
patrols the school corridors; unlike New York we do not need armed 
guards. ‘The Negroes of our State feel—as all of us feel—that schools 
are intended for education and not integration or social experimenta- 
tion. They know that their Governor and general assembly are making 
a maximum effort to provide for their children the best educational 

rogram and the best opportunity to succeed on an individual basis. 
Let alone, we shall continue to provide this opportunity, and as a 
practical matter, it can only be done in the separate pattern. The only 
way that children in South Carolina can continue to receive the effi- 
cient public school education so necessary for their future success and 
well-being is in conformity with the social patterns and customs in- 
grained in our way of life. Legislative attempts to change that pat- 
tern will only serve to destroy the well-nigh boundless store of good 
will and understanding now existing among all races and beliefs. 

The fact that such mutual respect and good will does exist in South 
Carolina is proved conclusively by the fact that there has not been a 
single complaint made to the Civil Rights Commission from any South 
Carolinian of any race. 

As Governor of all the people of South Carolina, the Negroes as 
well as the white people, I beg of you not to destroy the friendship, 
education, culture, and opportunity of both races by enacting the pro- 
posed civil rights bills pending in your subcommittee. 

Senator Hennrnes. Does the Governor, may I inquire, refer to all 
bills now pending that relate to relationships between the races? 

Governor Hotrrnas. All bills; yes, sir. 

Senator Henninas. All bills presently pending ? 

Governor Houuinas. Yes, sir. 
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Senator Hennrnos. Thank you. 

Governor Hotxinas. I would refer next to the President’s statement 
that the rule of law is supreme in our system of government. Imme- 
diately comes to mind the questions, “What is the law of the land?” 
or “What is the supreme law of the land?” 

At this point, Senator Ervin entered the hearing room.) 

xovernor Hoxiines. I'll interrupt myself to say that I see a good 
constitutional lawyer, a distinguished member of this subcommittee, 
Senator Ervin. 

Senator Ervin. I thank you, Governor. I want to apologize for not 
being here. I thought the meeting was at the caucus room, and I have 
been standing outside there for a while. 

Governor Hoturnes. Then I am sure we were properly represented 
at the caucus room. 

Senator Henninos. How long did you wait down there ? 

Senator Ervin. From 10 until just now. 

Senator Henninos. And nobody told you about it? 

Senator Ervin. Nobody told me. 

Senator Hennes. I am sorry. The notice was sent out, I might 
say, indicating this room. As we so often do, we don’t look at rooms, 

Senator Ervin. I asked somebody in my office, and they did not see 
the room. 

Senator Jounston. I think the reason for that is they expected such 
a large crowd from South Carolina that they thought we would need 
the caucus room. 

Governor Horiines. Senator Ervin, to bring you up to date on my 
statement, rather than address myself to each bill individually and 
belabor the committee and take up too much time, I have addressed 
myself generally to the President’s message on civil rights to the 
Congress. 

I started by quoting the first statement of President Eisenhower: 

Two principles basic to our system of government are that the rule of law is 
supreme, and that every individual regardless of his race, religion, or national 
origin, is entitled to the equal protection of the laws. 

[ continued by indicating that the good race relations that exist in 
South Carolina are testified to by the fact that, since the institution of 
his Civil Rights Commission, there hasn’t been a single complaint in 
my State, and I am now referring to the President’s statement that the 
rule of the law is supreme. Immediately comes to the mind the ques- 
tions “What is the law of the land?” or “What is the supreme law of 
the land ?” 

The law of the land is the same today as it was the day this Nation 
was founded in 1787—that is, the Constitution of the United States. 
As Mr. Charles Warren, eminent historian of the Supreme Court, 
stated : 


However, the Court may interpret the provisions of the Constitution, it is still 
the Constitution which is the law and not the decision of the Court. 


Article VI of the Constitution tells us what the supreme law of 
the land is: 


This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; 
and the judges in every State shall be bound thereby, anything in the Con- 
stitution or laws of any State to the contrary notwithstanding. 
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You will note that neither the U.S. Supreme Court nor their de- 
cisions is the supreme law of the land. The law student is taught 
in early days the difference between the law of the land and the law 
of the case or decision, and too often in this field do we find the 
law of the case in the segregation decisions being mistakenly referred 
toas the law of the land. 

As Governor I have sworn before God and my people that I will 

reserve and defend the constitution of South Carolina and the Con- 
stitution of the United States. The constitution of our State has 
been amended so many times that it is difficult to recognize the 
original—but it has been amended legally. The Constitution of the 
United States has been amended illegally by the Supreme Court 
and today we struggle to recognize the original. This noblest docu- 
ment ever penned has been defiled by careless men of less nobility. 
Our U.S. Constitution, like all great things, finds its greatest strength 
in its permanency—and when that permanency is casually handled, 
its greatest strength suffers, and weakens, and perishes. 

With clear conscience, and complete conviction, I state to this sub- 
committee and to the Congress that we are a Government of laws 
and not of whim—that our deep sense of civic responsibility demands 
arespect for the law—that if the slightest law is to be respected, then 
the greatest law is to be hallowed. We recognize that the U.S. Con- 
stitution is an epic document—a great gift and hope to mankind— 
but when the form and letter and spirit of that Constitution is ig- 
nored, a gestation period of chaos erupts into a miscarriage of con- 
science and propriety. We find a U.S. Attorney General pledging eco- 
nomic blackmail against our Southland. We see both political parties 
competing to hurl the greatest insult and defamation at our door. 
And worse 

Senator Ervin. Incidentally, on that point, if you will pardon the 
interruption, I was astounded when the Attorney General of the 
United States some time ago issued a statement to the effect that the 
Department of Justice regretted that it hadn’t received more com- 
plaints of unlawful deprivation of voting rights. It is the first time 
[have ever heard of one who is, in effect, a prosecuting attorney de- 
ploring that there are not more crimes being committed and reported 
to him. 

Governor Horuines. The issue before the Civil Rights Commis- 
sion was voting rights, and they have had to look for housing prob- 
lms in New York City to keep them busy. There are no voting 
tights problems in South Carolina. 

And worse, we find a badly advised Chief Executive assuming 
command of a marching Army, this time not against Berlin, but 
against Little Rock. This same Commander admonishes the southern 
Governors that in taking the oath to support the U.S. Constitution, 
they swear allegiance to the Supreme Court and the Court’s version 
of “the law of the land.” Or to be specific, he and others insist that 
the Governors are sworn to integrate the public schools. 

The men who assembled and drafted our Constitution and those 
who have subsequently lawfully amended it made it apparent and 
definite that the individual, the State, and the Nation, were all to 
have rights. As a matter of course, the rights must be different in 
seope since the needds are different in scope. Note carefully, I have 
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emphasized “in scope”—they are not different in degree, for the 
National Government can no more take away a man’s life or property 
without due process of law than can the same individual refuse to 
serve in our Armed Forces. Equally true is this with regard to the 
powers of a sovereign State over the individual. While some States 
allow 18-year-olds to vote, other States forbid it, and the individual] 
citizen of 18 in a forbidding State cannot complain that he is denied 
equal protection of the laws because he can’t vote. 

Paramount among these powers reserved to the States therefore, is 
that of regulating elections, and equally paramount is the power of 
providing and regulating public education. Both of these powers 
remained undisturbed by the 14th amendment. The right to vote 
without regard to race was not guaranteed until 2 years later by the 
15th amendment. It is clear both by law and intent that the 14th 
amendment did not disturb the fixed boundary between the right of 
the individual and the power of the State in providing public educa- 
tion. Both the Congress that framed the amendment and the States 
that ratified it continued to operate separate schools. When the 
doctrine of “separate and equal” was sanctioned by the Supreme Court 
of the United States in 1896, neither Congress nor any court or State 
protested. On the contrary, everyone understood this doctrine as 
the basis upon which the States could conduct public education. The 
correctness of this understanding was confirmed repeatedly by the 
highest State and Federal courts in an unbroken line of decisions. 
The boundary line remained fixed. There is today no law and no 

rovisions of the Constitution requiring racially integrated schools. 

ntil the Constitution is lawfully amended and the boundary line 
changed, the South stands on this boundary and on this principle. 
Until the Constitution is lawfully amended, my refusal to integrate 
the schools will not conflict with my oath as Governor. 

In fact, the contrary is true. I could not conscientiously take an 
oath to protect and defend the Constitution of the United States and 
not object to the Supreme Court usurping the amendatory power that 
constitutionally is vested in three-fourths of the States. 

Senator Hennrnos. Governor, at that point, may I inquire, are all 
of your schools now in operation, both schools for white and schools 
for the Negro? 

Governor Horiines. Yes, sir,and very harmoniously so. 

Senator Hennines. They are now functioning, and children of 
both races, indeed of all races, are attending your schools ? 

Governor Hotiines. On a separate and equal basis, and there is no 
petition of a colored child, for example, for admission to a white 
school. Raymond Moley, from Newsweek magazine, visited down 
there about a year and a half ago, and was completely surprised to see 
the healthy, wholesome atmosphere existing in the colored schools. 
He thought, contrary to the psychological beliefs of Myrdal and 
other U.S. Supreme Court justices, that they were getting a far better 
education under this pattern. Negro leaders and others tell me that, 
and they appreciate it, and they receive a better education under this 
system. 

Senator Hennines. Has Gunnar Myrdal written anything further 
on this subject since the 1940’s, Governor ? 

Governor Horurnes. I have not read of anything. 
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Senator HrenniNnes. Of course, you know he was from Sweden, a 
Swedish social scientist. 

Governor Hoxiines. Yes I understood that. And coming from 
Sweden to South Carolina, it is just like me going out to Missouri and 
telling you how to operate things out there. The closest thing to a 

arent is the education of his child. Those are natural things that 
ave to be considered. That is why we make broad statements that 
all this integration is objectionable. 

Senator Jounston. I think it is a good thing to bring out that we 
have tried to equalize the facilities, have we not? That is, the class- 
room and also the pay of the teachers? 

Governor Hottines. We have not only tried, but we have done so. 

At this point, Senator Thurmond entered the hearing room.) 

Senator Hennines. We are glad to welcome here at this moment 
the distinguished junior Senator and former Governor of South Caro- 
lina, Senator Thurmond. We shall be glad to have the Senator draw 
a little closer and take his place up here, so he can hear the Governor 
a little more distinctly. 

Please proceed, Governor. 

Governor Hotuinos. In the integration 

Senator Ervin. If you will excuse me for interrupting you, the ob- 
servation you made about the schools of South Carolina applies to 
the Clarendon County schools. There has never been any effort or 
any petition to implement the decision in the Briggs v. Elliott case, 
has there ? 

Governor Hotties. No, sir, there has not. I hope this hearing 
will not spawn one. Thurgood Marshall said on a national TV pro- 
gram last fall that they don’t go and instigate lawsuits. If that is 
the right statement, we anticipate peaceful harmony in South Caro- 
lina. We think and know it is the best educational system. You 
take the equalization process that we spoke of a minute ago. South 
Carolina is the third from the bottom in per capita income. At the 
same time, we have more children of school age on a comparative pop- 
ulation basis than any State in America. We are one of the poorest, 
and have the greatest job to do. In spite of that, the people have 
instituted the most revolutionary program for public schooling. We 
spent over $190 million in public school buildings. 

Senator Hennrines. What two States are below you, Governor? 

Governor Hoxtrnas. Mississippi and—we fight over North Caro- 
lina back and forth. We got ahead of Senator Ervin in 1952, but the 
chamber of commerce revised those figures. It could be Arkansas. 

Senator Henninos. I was going to suggest probably Arkansas. 

Senator Ervin. This would be true of both North and South Caro- 
lina, would it not—that the white people of those two States have un- 
doubtedly expended a larger percent of their worldly possession to 
educate children of the colored race than the white people of any 
other States in the Union ? 

Governor Horiines. Thank you, Senator. You are correct. Of 
that $185 million to $190 million, over $100 million has been in colored 
school buildings. And the State aid for teachers has been on an equal 
basis. We are one of the two States—I believe now the only State— 
that has it on the examination basis, whereby the teacher is paid for 
the years of service, the academic degree, and the grade she or he 
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makes on a certification examination, and regardless of being colored 
or white. They are paid on that equal basis. We think it is a good 
system. 

Now, as to the amendatory power that is already being usurped by 
the U.S. Supreme Court, I say that I could not conscientiously take 
the oath and defend the Constitution of the United States and not 
object to this. To do so would give us a government of men and not 
of laws. This danger was foreseen by our forefather in the foundin 
days of this republic, for it was George Washington who said in his 
Farewell Address: 


If, in the opinion of the people, the distribution or modification of the cop- 
stitutional powers be in any particular wrong, let it be corrected by an amend- 
ment in the way which the Constitution designates, but let there be no change 
by usurpation; for though this in one instance may be the instrument of good, 
it is the customary weapon by which free governments are destroyed. 


Nevertheless, the danger grows and members of the Court claim 
for it the function, and even the duty, of amending the Constitution at 
will. In his dissenting opinion in Green v. United States in March 
1958, Justice Hugo Black, with the concurrence of Chief Justice Earl 
Warren and Justice William O. Douglas, said this. 

Indeed, the Court has a special responsibility where questions of constitutional 
law are involved to review its decision from time to time and where compelling 
reasons present themselves to refuse to follow erroneous precedents; otherwise, 
its mistakes in interpreting the Constitution are extremely difficult to alleviate 
and needlessly so. 

In other words, when these Justices disagree with earlier and long- 
standing interpretations of the Constitution, such interpretations are 
mistakes and should be corrected by the Court, because the amending 
process is extremely difficult, and needlessly so when the Justices can so 
easily take the place of the constitutional three-fourths of the States. 

The Supreme Court of our land was established to decide litigation 
in the light of past decisions and not in spite of past decisions. 

Senator Ervin. Governor, on that es if I may interrupt you, 
the opinion is quite clearly indicated by several of the present mem- 
bers of the Court that they have the perfect liberty of changing the 
meaning of the Constitution under the guise of interpreting. 

Now, is it not true that the power to interpret the Constitution is 
the power to ascertain the meaning of the Constitution, whereas the 
power to amend the Constitution is the power to change its meaning? 

Governor Hoturnoes. Exactly, sir. 

Senator Ervin. And at least one member of the Supreme Court has 
gone on a TV program here in the city of Washington and has stated 
that the doctrine of stare decisis does not apply to the decisions of the 
Supreme Court on constitutional questions. 

You and I and the other 170 million Americans are told that we 
must support all of the decisions of the Supreme Court, includin 
those that we deem honestly and upon reasonable grounds to be ‘udicial 
usurpations, while the judges who write those opinions are not bound 
by them at all. Now, is not that an astounding doctrine? 

Governor Hox.ines. It is, sir. It is a complete disregard of the 
study of 





_ Senator Ervin. It is the stuff of which judicial oligarchies are made, 
is it not? 
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Governor Hotiines. That is much better stated than I could do, sir. 

It is not the Court’s function to lay down the law of the land by 
judicial fiat. It is the Congress, under the American system, that 
makes law. Flagrantly, badly usurping the amendatory power of 
three-fourths of the States, the Justices of the Supreme Court appar- 
ently take their gospel from Richard III, whom Shakespeare caused 
to say : 

Strong arms shall be our conscience, swords our law. 


March on, join together to pell mell 
If not to heaven, then hand in hand to hell. 


It is distressing, Mr. Chairman, that the Justices don’t know where 
they are trying to force us, but it is even more distressing that they, 
like Richard, apparently don’t care. 

As Governor, I believe the duty of the Court to be that as expressed 
by the great Chief Justice Edward Douglass White. His opinion 
was joined in by Justice John Marshall Harlan, a grandfather of the 
present Justice. Chief Justice White stated: 

The fundamental conception of a judicial body is that one hedged about by 
precedents which are binding on the Court without regard to the personality of 
its members. Break down this belief in judicial continuity, and let it be felt 
that on great constitutional questions this Court is to depart from the settled 
conclusions of is predecessors, and to determine them all according to the mere 
opinion of those who temporarily fill its bench, and our Constitution will, in 
my judgment, be bereft of value, and become a most dangerous instrument to 
the rights and liberties of the people. * * * 

And that is the case of Pollock v. Farmers Loan & Trust Company 
(157 U.S. 429, 652), Senator, and that is exactly the point you have 
just made on judicial oligarchy. 

Senator Ervin. Incidentally, in that same opinion, Chief Justice 
White said that where a construction of the Constitution had been 
established or settled by judicial interpretation, those who sought to 
change it ought to resort to constitutional amendment. 

Governor Hoxtuines. We object, then, generally, to these civil rights 
proposals as inappropriate and dangerous approvals by the Congress 
of the Supreme Court’s violation of its duty. 

You the distinguished members of this subcommittee, should have 
the same objection. What is happening is obvious to all America. 
The Court has goofed. In their zeal to pioneer in the field of human 
rights, the justices have disobeyed the law for judges. Rather than 
being the heroes they thought they would be, they have incurred the 
wrath of everyone. The American Bar Association, the Association 
of State Supreme Court Justices, the State’s Attorney General’s Asso- 
ciation, the Association of Secretaries of State, and leading jurists 
have all condemned the Court. Even the Civil Rights Commissioners 
are throwing up their hands in despair. Comes now the President 
and Attorney General asking the Congress to build into the law a 
respect for the Court and its disobedience of the law. They want the 
Congress not as a coequal branch of Government with the Court 
but to be its hatchetmen. The justices learn now a simple law o 
physics. A legal structure, like any other structure, must be built 
from the foundation up—not from the top down. The people through 
their Congress is the foundation of law and though the Court has 
manufactured some supreme stories at the top, they continue to fall 
around at their feet for want of proper foundation. Like all the 
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king’s horses and all the king’s men, all of these civil rights proposals 
and all the Congress can’t put humpty-dumpty together again. 

As the State’s Governor I specifically object to attempts on part 
of the Federal Government to take over the police powers of the 
States. We have law and order in South Carolina and we will main- 
tain law and order in South Carolina. We don’t need further Fe- 
eral authority. We believe not only in States rights but in States 
responsibilities. Accordingly, where needed, we have enacted our 
own State statutes for the proper exercise of the police power in order 
to give equal protection of all the laws to all our citizens regardless 
of race. We will not allow persons to take the law into their own 
hands. We will not have mob violence in our State. As a member of 
our house of representatives, I authored the antilynch bill which 
is the law in South Carolina today. This law describes a mob as an 
assemblage of two or more persons without authority of law for the 
premeditated purpose of committing an act of violence upon the 

erson of another. It provides strict penalties for mob violence. It 
is, I am informed, the strictest antilynch measure within the 50 States, 

I can tell you as Governor of South Carolina that in any incident 
giving rise to a threat of mob violence, be it a labor dispute, racial 
tension or from whatever cause, South Carolina’s laws will be en- 
forced and there will be no mob violence. The Federal statute sug- 
gested by the Attorney General is unnecessary in South Carolina. 

We have sound, fair election laws. Everyone believes in the free 
exercise of the Negro’s privilege to vote. He exercises this right un- 
hampered. I reiterate there’s not a single complaint from South 
Carolina to your Civil Rights Commission on any voting right in- 
fringement or denial. 

Senator Hennines. May I inquire at this point—I don’t like to 
interrupt you, but for beg wag of information, about how many 
Negro citizens have you in the State of South Carolina? 

Governor Hotiines. Around 800,000. 

Senator Henninas. How many have you of voting age? 

Governor Hoxuines. I do not know of any accurate figure. The 
registration, the way in which we conduct the-—— 

Senator Hennings. Do you have any figures on the registration ? 

Governor Hoxtirnas. I would say around 150,000 are registered, or 
175,000. I asked this question before I came of responsible groups 
and the best estimate I can determine is around 175,000. 

Senator Henninos. You did think it was a rather important point? 

Governor Horurinos. Yes, I did, that is right. 

Senator Henninos. And for that reason, not by way of argument, 
but by way of inquiring: 

Governor Hoxirnes. I tried to determine how many would vote. 
But the claim is in the national elections, for example, anywhere from 
75,000 to 120,000. 

Senator Henninos. Do any symbols appear on the registration lists 
indicating race ? 

Governor Hotirnes. No, sir. 

Senator Hennrncs. So that you have no accurate figures upon either 
the registration or the number actually voting, except by your best 
informed 








Governor Hotutnes. Best informed—— 
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Senator Henninos. Judgment on the matter? 

Governor Hotuinas. Yes, sir. 

Senator Ervin. On that point, Governor, when the civil rights 
pill was before the committee in 1957, the then Attorney General of 
the United States, Herbert Brownell, came before the committee and 
laid principal stress on the necessity of passing the bill upon the alle- 

tion that 3 registrars out of about 2,200 in North Carolina had 
ented certain colored people, about 6 or 7, or maybe more, the right 
to register and vote. I discovered afterward that the three com- 
plaints to which he referred had originated in the early part of May 
of the preceding year, and that all of them had been called to the at- 
tention of the North Carolina State Board of Elections, before the 
month had elapsed, and that the North Carolina Board of Elections, 
by administrative process, had made corrections in every case where 
correction was required, in those three precincts. And then lo and 
behold, when I made inquiry later of the Department of Justice 
whether the Department of Justice had information of these correc- 
tions, before the Attorney General came down and testified about 
them, I was told that they did not. In other words, the Department 
of Justice put itself in the place of sending FBI men into these three 
precincts to conduct an investigation that unearthed the supposed 
violations of voting rights, and then thereafter, the Deparment of 
Justice took no steps whatever to investigate and determine whether 
any corrections had ever been made. It seemed to me that that was 
conduct on the part of the then Attorney General which cannot be 
very well supported by any person who is interested in plain princi- 
ples of frank presentation of facts. 

Governor Hotiines. They cannot give substantial facts to warrant 
the proposed legislation. It is all on news reports, and the same 
psychology and sociological reasoning that the Court used. They 
want us in public life now to dream facts. 

Senator Ervin. When the civil rights bill of 1957 was before the 
Senate, Senator Douglas, of Illinois, cited figures indicating that 
several hundred thousands of Negroes above the age of 21 years re- 
siding in North Carolina did not vote. He inferred that this fact, 
standing alone, proved that these Negroes were unlawfully denied the 
right to vote. I could not refrain from pointing out that by the same 
= of reasoning it could be proved that North Carolina denied at 

east 1 million white people of voting age the right to vote because 
they did not vote. What is overlooked by those who make arguments 
of this nature is this significant fact: Right after the “Uncivil War,” 
asmy geology professor at Chapel Hill called it, and I think it was an 
appropriate name, there was an effort by Congress to reconstruct the 
South somewhat similar to the effort that is going on now. It hap- 
pened that at that time the effort was spearheaded by the Republican 
Party. Asa result of that effort, about everybody in many areas of 
North Carolina and elsewhere in the South, including those who 
were not theretofore Democrats, joined the Democratic Party. In 
consequence, we have in many parts of the South areas in which only 
one party exists. Nobody is going to spend much money and effort 
to get out a lot of voters to vote for people who have no opposition. 
That is the fact they overlook when they go to dealing with figures. 

Governor Houtines. They have a good political ball, Senator, and 
they are running it for all it is worth. Senator Douglas, who is a 
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distinguished public figure, and whom I would not accuse of giving an 
inaccurate figure, tells of this school in Chicago that has a 50-59 
ratio between Negro and white. All he has to read—one of the 
greatest advocates they have in this cause is Harry Ashmore of the 
Ford Foundation—all they have to read is his treatise on Negro 
schools. He will find that after World War I, they had some 37,000 
Negroes in Chicago, whereas last year, they have over 800,000, and 
somewhere around 90 percent of colored children in Chicago attend 
totally segregated schools. I am trying to bring to this committee 
complete facts, because they take isolated instances. You do not find 
anybody representative of your region or our region coming with an 
such tales to the Congress, because they just cannot be substantiated 
in fact, yet they will bring in Swedish psychologists and everybod 
else that wants to get cated in New York, and they will all be 
experts on what is going on in South Carolina. 

Senator Ervin. Those who draw inferences from figures as to sup- 
posed denials of voting rights draw inferences which are erroneous 
and not supported by the facts. As I say, I could take the figures for 
North Carolina and prove by their process of reasoning upward of a 
million white people are denied the right to vote; and that number 
of Negroes Silently denied the right to vote is relatively small, as 
compared to the white people. 

Governor Hotiines. Mr. Chairman, none of us condones violence, 
and although we have a malicious injury to property statute, when I 
took office in January I recommended a strict, clear-cut penal provision 
for those who would take the law unto themselves and deface and 
damage church and school property. A bill has been introduced by 
our Senate Judiciary Committee providing for this—the chairman 
of the South Carolina Senate Fulelars Committee, the Honorable 
L, Marion Gressette, is present with us here today—and additionally 
_ for threats of such misconduct, and I and the legislative 

eaders present can assure you that though it is not needed, we will 
have such a law in South Carolina within the next few days. 

When it comes to civil rights, South Carolina has a civil rights 
statute. Before I read the State statute, I want to read to you the 
original Federal civil rights statute so that you can recognize the 
striking similarity. Section 241 of title 18, United States Code Anno- 
tated, entitled “Conspiracy Against Rights of Citizens” is as follows: 

If two or more persons conspire to injure, oppress, threaten, or intimidate any 
citizen in the free enterprise or enjoyment of any right or privilege secured to 


him by the Constitution or laws of the United States, or because of his having so 
exercised the same; or 

If two or more persons go in disguise on the highway, or on the premises of 
another, with intent to prevent or hinder his free exercise or enjoyment of any 
right or privilege so secured * * *. 

They shall be fined not more than $5,000 or imprisoned not more than 10 years, 
or both. 


Section 16-101 of the 1952 Code of Laws of South Carolina, en- 
titled “Conspiracy Against Civil Rights,” reads as follows: 





If any two or more persons shall band or conspire together to go in disguise 
upon the public highway or upon the premises of another with intent to injure, 
oppress or violate the person or property of any citizen because of his political 
opinion or his expression or exercise of the same or shall attempt by any means, 
measures or acts to hinder, prevent, or obstruct any citizen in the free exercise 
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and enjoyment of any right or privilege secured to him by the Constitution and 
laws of the United States or by the Constitution and laws of this State such 
persons shall be guilty of a felony and, on conviction thereof, be fined not less 
than one hundred nor more than two thousand dollars or be imprisoned not less 
than six months or more than three years, or both, at the discretion of the court, 
and shall thereafter be ineligible to hold, and disabled from holding, any office 
of honor, trust, or profit in this State. 

Now what is the matter with using either one of these statutes to 
deter the use of force or threats of force to obstruct court orders? The 
point is here that the technical difficulty presumed by the Attorney 
General in contempt proceedings in persons not being parties to the 
suit or the court not being in session is obviated. Court orders or 
no court orders—if persons interfere with the citizen in the free exer- 
cise or enjoyment of a right guaranteed by the U.S. Constitution, then 
they can be held under the State or Federal law. I realize the lack 
of individual applicability, but it is mob violence that the President 
and the Attorney General were after. The truth is that the U.S. Attor- 
ney General doesn’t like this statute. He would rather it be kept a se- 
cret because it is so easily applicable to labor violence. Time and again 
labor strife in this country could have been arrested by proceeding un- 
der section 241. If there was some way to measure labor strife and 
racial strife, there is no question that the former would far outweigh 
the latter. Labor disorder is of national concern. Racial disorder is 
of such concern, but rather politically conceived. 

If the Congress were to adjourn for 10 years, the Negro in South 
Carolina would continue to receive excellent education—his voting 
rights, his civil rights, his constitutional rights. But, on the other 
hand, if the Congress fails to meet and in the next 10 years fails to 
regulate labor violence, we are lost. 

The Attorney General should start enforcing the laws he now has at 
hand and quit trying to play politics with minority and racial groups. 

As Governor I intend to enforce the law in South Carolina. With- 
out the Civil Rights Commission and without these so-called civil 
rights statutes, law enforcement will be an easy task. 

Although there has been some deterioration since the Supreme Court 
decision of 1954, there is still a feeling of respect for the law. There 
isa revulsion against pressure groups like the NAACP and Ku Klux 
Klan. The candidate who opposed me in the general election, James 
W. Cole, was a Klan leader. He is now in jail—not for opposing me, 
Imay add, but for opposing decency. 

We have the highest respect and the most friendly relations with the 
Federal Bureau of Investigation. 

Senator Hennines. May I ask you, Governor, was he convicted 
under the statute earlier read, “going in disguise on the highway?” 

Governor HotiiNas. To be correct, he was convicted in North Caro- 
lina for inciting to riot. But if he gets loose, we can pick him up 
in our State under that statute. 

Senator Hennines. You could convict any of the hooded brother- 
hood for going in disguise on the highway ? 

Governor Hoiitinas. We have a statute against the hoods, and 
you do not find any of the hooded brotherhood not convicted. There 
Is a specific statute against going in disguise on the highway. We 
do not have any Ku Klux Klan in South Carolina. 

Senator Ervin. As a matter of fact, we had a recurrence of violence, 
supposedly by the Ku Klux Klan, in North Carolina a few years ago. 
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Somewhere in the neighborhood of 60 or 70 people were indicted jp 
State and Federal courts. Convictions were obtained in about 99 
percent of the cases. I could not help but think of that when I heard 
it stated on the Senate floor 2 years ago that southern juries would 
not convict the accused in cases ‘nvolving violence against Negroes, 
Virtually all of these cases involved crimes committed against colored 
people. I could not help thinking that North Carolina has as good a 
record in these cases as any State in the Union has, in any catego 
of crime. Yet we were told that North Carolina juries and juries 
in other Southern communities would not convict in cases of this 
character. I was glad to hear that the attorney who prosecuted those 
cases in the North Carolina courts was appointed a member of the 
North Carolina Supreme Court a few weeks ago, partly as a reward 
for his services in so doing. 

Governor Houirnas. | find that the colored juror will convict more 
quickly than the white juror, when I have a colored client. They 
do not have the understanding for the misfortune, let us say, of the 
particular person charged, and I have to study them very, very care- 
fully to see that they do not insist, because they want to be martyrs 
and be sure that everybody gets to jail, as showing that they are doing 
their duty. They get confused with duty and sociological experi- 
ments, somewhat like they want the court and now the Congress to do, 

South Carolinans respect their Federal judges and Federal courts, 
Grand juries are quick to indict for violations, and the U.S. attorney 
will tell you he has complete cooperation. This will all go out of the 
window with the enactment of the proposed legislation. The people 
will feel—and they have a right to feel—that here are unnecessary 
laws being enacted against a minority South in the name of civil 
rights to gain political capital with other minority groups over the 
Nation. Rather than upholding the Federal Government and the 
Federal laws, they will feel that they are only political measures and 
the contest will be who can play the best politics rather than who 
can maintain law and order. 

For myself, rather than dedicating my time to the furtherance of 
educational progress and industrial development to provide a future 
for all our people, I will be spending all of my time trying to main- 
tain Jaw and order. 

Our State’s attorney general will adhere to the specific bills at hand. 
I will complete my statement with observations on the recommenda- 
tions of the President that have prompted the proposed legislation. I 
have already commented on the President’s first recommendation 
about prohibiting the use of force to obstruct court orders in desegre- 
gation cases. I have stated how the original Civil Rights Act would 
cover this proposal. I believe the obstruction of justice statutes title 
18, section 1501-07 are sufficient to cope with any threat of mob vio- 
lence. The bill including the President’s first recommendation states 
in effect that persons who do violence to school court orders shall be 
punished for a crime, but those that do violence to other court orders 
shall go free. If the Federal Government needs further power to en- 
force its order in school cases, then it needs this power in all cases. I 
have already pointed out that there is more labor dispute than school 
dispute, and if needed, the Congress in its drive for equality should 
give equal authority in labor disputes. 
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The point is that this is special legislation for a special offense 
designed against a special section of our Nation, all in the pretended 
cause of “equal protection of the laws.” Our section of the Nation 
js known for peace and order. Our public leaders are known for 
their contribution and dedication to constitutional government and 
the preservation of all the freedoms for all our people. Anyone 
familiar with South Carolina and its people will tell you that rather 
than promoting civil rights these bills if enacted will create civil dis- 
order. As a Governor, I am particularly concerned. The police 

wer is vested in the States and not in the National Government, 
and the primary duty of the State’s chief executive is to administer 
this police power. Whether Governor Orval Faubus was right or 
wrong will be argued from now on. Whatever your conclusion, the 
Attorney General now agrees that troops never should have been used, 
and even Harry Ashmore has reported that desegregation can not 
now be had in Little Rock. Be that as it may, Faubus as Governor 
used force to preserve law and order. The people, the real “law of 
the land” vindicated his judgment by an overwhelming majority at 
the ballot box. These are the facts. There is no doubt that despite 
these facts, Brownell would have arrested Faubus had this bill been 
the law. Governor Shivers of Texas, Governor Clement of Tennessee, 
and Governor Faubus have all used force to maintain law and order 
in these school matters. There should never be the enactment of a 
statute by the Congress that would cause the arrest of a state’s chief 
executive for performing his primary duty. 

The creation of this new offense makes a mockery of the double 
jeopardy provisions of the fifth amendment. For a single offense the 
F eral Government could prosecute under first the obstruction of 
justice statutes, secondly the original Civil Rights Act, and thirdly 
under this proposal. If the offender were a party to an injunction, 
then he could be punished yet again, making four Federal trials. That 
all these punishments are applicable for one offense illustrates both 
the unnecessary and dangerous features of this proposed legislation. 

This proposal in effect makes all Americans second-class citizens, 
and Communists first-class. A Communist can threaten to overthrow 
the Government but unless this threat is accompanied with an overt 
act, there is no violation. Here the threat by an American citizen 
against a court order is punishable even though it is unaccompanied by 
an overt act. The Congress will not be giving equal protection to its 
US. citizen. If you think this is a ridiculous approach, read the pro- 
posal carefully. Moreover, words of disagreement can easily be in- 
terpreted as threats. No one in the South has agreed with any of 
the court orders respecting the school decisions. They have so ex- 
pressed themselves. The enactment of this bill would make criminals 
of them all. 

Senator Ervin. May I interrupt you at this point ? 

Is it not true that to make a threat in this area a crime is equivalent 
toprohibiting free speech in this area ? 

overnor Hotiines. Under the first amendment, definitely it is an 
infringement of the freedom of speech. 

Commenting on the President’s second recommendation to give in- 
vestigative authority to the FBI in school and church destruction cases, 
I would reiterate the police power is vested in the States and were it 
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otherwise proper, then such authority should be given for all crimes. 
There has been no indication that any Federal authority is needed in 
this field. No one has escaped prosecution for such an offense in South 
Carolina and I know of no flights from such prosecution. The Presj- 
dent stated, “State authorities have been diligent in their execution 
of local laws dealing with these crimes.” The Attorney General, when 
he appeared before this committee stated that “local officials have been 
diligent in their efforts to apprehend offenders” and at the same time 
he gave no instances wherein this proposal was necessary. He didn’t 
cite a single case. 

This recommendation, therefore, is only an attempt to insult the 
South. While any type of incident of this nature in the South receives 
national headlines, Mr. Chairman, similar incidents in other sections 
of the country go unreported. Last October I was in attendance at 
the United Lutheran Church convention in Dayton, Ohio. On the 
first evening of our conference we were saddened to hear of the passin 
of one of the world’s greatest church leaders, the late Pope Pius XII, 
We were even more shocked than that when the news was announced 
at approximately midnight in Dayton, it was greeted by a group of 
people proceeding to the cathedral grounds in the city of Dayton, 
tarring a beautiful marble statute of the Pope, placing tinder sticks 
at the bottom and setting the likeness ablaze. There is no such anti- 
Catholic feeling anywhere in the State of South Carolina. 

When I came home and told of what had happened, my story was 
received with disbelief. I have yet to see this incident reported in 
any national publication. If it had occurred in South Carolina, the 
U.S. State Department would have been apologizing, and I believe 
it should have. 

As to the President’s third recommendation, I reiterate there hasn't 
been a single complaint of the violation of voting rights to the Civil 
Rights Commission from South Carolina. Persons in the South 
have resisted turning over election records to prevent fishing expedi- 
tions by the Federal authorities. When the election records were 
needed, they were obtained through the grand jury in Alabama. To 
vest the Attorney General with power over election records is highly 
dangerous. In addition to the usual historical observations of grand 
jury indictment and trial by jury being written into our Constitution 
to protect persons from judicial tyranny, I would like to warn of 
the political danger that this poses—not so much to South Carolina, 
because we are a one-party State, but to those States that have 
vigorous two-party systems with close elections. 

Attorney Generals are often selected more on the basis of their 
political ability than for their legal ability. Given the power to seize 
election records at a time of his own choosing, close elections could 
be controlled from Washington. I think the Attorney General should 
work through the local grand juries in this respect as they have always 
done. 

I should refer here to the companion measures S. 456 introduced 
by Senator Javits, and S. 810 introduced by Senator Douglas, which 
undertake to give the Attorney General power to institute civil suits 
in behalf of any person who is denied equal protection of the laws 
on account of race, religion, or national origin. 
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Senator Henninoes. The Governor will certainly recall the case 
where your own State was involved. Tilden really won the election 
and certain boxes in your own State were in dispute. 

Governor Hotuines. That is right. 

Senator Henninos. And were seized. 

Governor Hotties. Definitely. 

Senator Ervin. Mr. Chairman, the Federal Electoral Commission 
stole the electoral vote of Louisiana and gave it to Hayes although 
the majority of the people of Louisiana had voted for Tilden. 

Don’t historians accept that as a fact ? 

Senator Hennings. South Carolina and Louisiana were the two 
States. 

Governor Houuines. They disregard the facts of the history. _ 

These folks that oppose these measures, they are sincere in their zeal 
for human rights, the rights they are trying to emphasize and in a 
proper way. Protection is an equal justice under the law and those 
other things necessary to the American system, but in going about it 
in this statutory fashion or trying to get the Supreme Court to amend 
the Constitution or legislate, it is really in the end going to destroy 
fundamental human rights and that is the main point we make. 

We are not a bunch of hotheaded southerns up here worried about 
the colored and white relations in South Carolina. We get along fine, 
but we concede since this is a constitutional Subcommittee on Consti- 
tutional Rights, nothing is more important in the Congress I will 
concede. 

Senator Ervin. Don’t you think it is a psychological fact that when 
a person gets to worrying about the supposed sins of people who are 
far away, his worrying acts as an opiate and has a tendency to blind 
him to problems lying on his own doorstep ? 

Governor Hoxttnes. I agree, Senator. I am not much on psychol- 
ogy. They say the psychologist is the fellow who goes to the bur- 
lesque show to look at the audience. 

I have always been suspicious of that fellow. 

Senator Henninos. In that same line of philosophic thought, if we 


stop criticizing other people we would have a little more time to prove 
ourselves. 


Governor Hortirncs. Exactly, Senator. 

Now these bills of equal protection, these bills again are concerned 
with select offenses for select groups. Done in the name of equality, 
they violate equality. 

That they are designed especially is best evidenced by the Attorney 
General’s response to Senator Ervin’s suggestion that a statute be 
expanded to allow the institution of suits for the denial of equal pro- 
tection of the law on account of religion. 


Mr. Rogers’ response in opposing such a suggestion, stated that it 
would not be wise, and said this: 


I think it would require the Government to become involved in a great deal of 
litigation which might very well harden the resistance that it is already appar- 
ent in many areas to the point where it would be impossible to make any prog- 


ress in the future. 

We are dangerously near that point in South Carolina due to the 
Supreme Court school decisions and this bill would have exactly the 
effect that Mr. Rogers fears in the religious field. 
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To use Mr. Rogers’ words, this bill would “curtail progress, rather 
than advance the progress in this field.” 

The fourth and fifth recommendations dealing with Federal] aid 
and authority in public schools is a typical camel’s nose under the 
tent that probes continuously for those wishing to nationalize 
education. 

It is surprising that we have allowed the Federal Government to 
advance as far in this field as having a Department of Education, 
The people of this country will never stand for Federal schooling, 

Even Chief Justice Earl Warren has agreed, as stated in Brown 
v. Board of Education, 347 U.S. 483; 98 Law Ed. 873: 


Today, education is perhaps the most important function of State and local 
governments. 

Two years ago the Special Presidential Commission studying the 
so-called national emergency in public schooling found that in only 
13 States in America is a child not being denied an education for the 
lack of a classroom or a school teacher. 

Low per capita income South Carolina is one of these 13. We 
don’t need Federal aid. We don’t want Federal aid because we don’t 
want Federal controls. To give Federal authority over public 
schools beyond a military reservation or other Federal property is 
unthinkable. 

That these steps are only a foot in the door is best evidenced by the 
President’s sixth recommendation that the Committee on Govern- 
ment Contracts be resolved into a Commission on Government Con- 
tracts. What was a Committee is now to be a Commission. It is 
the same national FEPC proposal that has been rejected as an un- 
constitutional assumption of State sovereignty and power by this 
Congress on numerous occasions. 

As to the President’s final proposal to extend the life of the Com- 
mission, South Carolina reiterates her position of opposition to the 
original institution of this Commission. 

A continuation would only mean extended uselessness and increased 
discord. Whether the Commission has had time enough to do what 
certain politicians desired is probably doubtful, but certainly we have 
had enough time to determine the necessity of this Commission. This 
Commission was spawned by the flimsy testimony of news reports, 
hearsay, and political talk. Seven hundred and fifty thousand dol- 
lars was appropriated for the expected tremendous volume of vio- 
lations of civil liberties. There has been no case in South Carolina. 
The case in Alabama has been dismissed. The Commission has a 
doubtful case in Georgia, and if we are interested in the rights and 
freedoms of persons, there are far more incidents of rape, murder, 
and bank aihers in this country and a commission for these offenses 
would be more logical even though equally unwarranted. 

Senator Ervin. I might say at least that the victims of murder 
can’t vote and they don’t have the strong appeal of people who can. 

Governor Hotiines. That is true and it would be important if this 
committee hears those persons not convicted of major offenses. 

I understand there have been some applications to this subcom- 
mittee for appearances and I am sure we could let them out of the 
penitentiary if you wanted a good crowd up here, but the real truth 
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is that thinking leaders of both races in the South realize that inte- 
tion is unwise, impractical, and will never be accomplished. 

The South has stood the acid test. With all the opinions and pre- 
dictions of psychologists, sociologists, and special interest groups, 
despite the heavy pressure of the national leadership of both political 

arties, despite the millions of dollars expended for airborne troops, 

earings, court proceedings, and what have you, only 165 colored 
children have been integrated in the schools of 10 States in the last 
5 years. 

In Arkansas there have been 78; North Carolina, 13; Tennessee, 44; 
Virginia, 80. In the other six Southern States, South Carolina, Geor- 

ia, Florida, Alabama, Mississippi, and Louisiana there has been no 
integration. 

The southern Negro knows he is getting the best education and the 
best opportunity on an individual basis. We are denying him nothin 
on account of his race, and we will give him nothing on account o 
his race. 

Lopsided internationalists may talk of the shame that racial inci- 
dents have visited upon these United States with the nations of the 
world. Mr. Chairman, these nations know and understand racial dif- 
ferences. Rather than alarms for these incidents, the people of Eu- 
rope were far more shocked at the striking similarity between Eisen- 
hower and his use of troops to maintain law and order in Little Rock 
and Khrushchev’s use of troops to maintain law and order in 
Hungary. 

So-called civil rights legislation such as you have before you will 
drive deeply the shaft of division into the national body. Such bills 
would hurt our domestic and international efforts. They will hurt 
everyone, the white and Negro alike. They will promote civil discord 
rather than civil rights. Law enforcement will depreciate as in the 
days of prohibition, with local officers opposing the Federal officers. 
They will make it extremely difficult for Governors of our States to 
maintain law and order. They will be a grievous disservice to our 
beloved America. 

I thank you very much, Mr. Chairman and distinguished members 
of this subcommittee, for your kind attention. 1 know you folks have 
other things to do, and I imagine my people would want to file their 
statements. 

In the interest of the committee’s time, I read my statement. 

Senator Hennines. Governor Hollings, it isn’t necessary for anyone 
to agree with all of your premises and conclusions. I, however, want 
to compliment you upon the thoughtful and scholarly presentation 
without emotional interjections and as befits the Governor of a great 
Commonwealth of this country. 

Governor Houuines. Thank you very much. 

Senator Hennines. And I want to thank you for your having come 
to us to give us your views and also for your having brought these dis- 
tinguished public officers of your State with you. 

again want to reiterate that the committee’s time is your time, 
ee. I must go to a meeting of the policy committee of the 
mocratic Party, of which I am a member, and I must be there at 
lo’clock. If you desire to take more time, and as those meetings some- 
times last 2 or 3 hours, I shall ask my good friend and colleague, 
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Senator Johnston, who is a member of the subcommittee, to preside, 
If Senator Johnston has other commitments, I will then ask Senator 
Ervin. 

Senator Ervin. I believe I have to attend a part of that meeting in 
connection with the labor bill. 

Senator Henninos. We are going to take up the labor bill, and we 
are unable to tell how long those meetings last. We convene a little 
before 1 o’clock and sometimes they have lasted all afternoon. But 
I did want to explain that if I do have to leave, gentlemen, it is not 
because of discourtesy or lack of interest. 

Senator THurmonp. Mr. Chairman, might I just say a word of 
welcome? 

Senator Hennines. We would be very glad to have the distinguished 
junior Senator from South Carolina address the committee and his 
fellow South Carolineans and any others he cares to direct his re- 
marks to. 

Senator THurmonp. I would like to join the senior Senator from 
South Carolina in welcoming here Governor Hollings from our State, 
one of the youngest and ablest Governors in the United States. Also 
Senator Brown, the president pro tempore of the South Carolina 
Senate and who is also chairman of the finance committee of the State 
senate and has been in the State senate and has rendered distinguished 
service for many, many years, and also Senator Gressette, a very able 
lawyer and who has been in the senate for many years. Mr. Thomas 
H. Pope, chairman of the South Carolina Democratic Party and Mr. 
Robert McNair, chairman of the South Carolina House Judiciary 
Committee, and our very able attorney general, Dan McLeod. 

Weare delighted to have you in Washington and I want to say this: 
That although we may have at a later date some other group come 
up here and testify who may take a different view than you gentle- 
men, that I am confident that the statement that has been presented 
here by the distinguished Governor represents more than 90 percent 
of the views of the people of South Carolina. 

We are delighted to have you here and I want to compliment you, 
Governor, on a very fine statement. 

Governor Hoxtires. Thank you very much, Senator. Mr. Chair- 
man, not that I could answer all of them, but if there are any questions, 
I will try to answer what I can. 

Senator Henninos. I was about to get to that Governor, thank you. 

I first want to thank you for being here this morning and in response 
to your formal introduction to the subcommittee of your distinguished 
citizens, I would like to say that the committee welcomes them also. 
We extend to you our hospitality. 

Governor, I will first call upon our colleague, a very able and dis- 
tinguished member of this subcommittee, the senior Senator from 
South Carolina, Senator Olin Johnston, for any questions he may 
desire to ask of the Governor or any observations or comments that 
he may care to make. 

Senator Jounstron. Mr. Chairman, I think the Governor has cov- 
ered the field so thoroughly that it would be useless for me to ask any 
questions. 

Furthermore, he has expressed what I believe in, so I am 100 percent 
with him. I don’t believe that I could ask him any further questions. 

Senator Henninos. Senator Ervin? 
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Senator Ervin. Thank you, Mr. Chairman. I am in agreement 
with the Governor’s presentation, but I would like to ask him a few 

uestions and I trust they will not be long. 

Governor, is it not a fact that under the 10th amendment to the 
Constitution of the United States, the power was reserved to the States 
to conduct their school system free from Federal interference down 
to May 17, 1954? . 

Governor Hotiines. That is right, Senator. 

Senator, there is an interesting observation that at the time they 
had the sequicentennial of the U.S. Constitution, Congressman Sol 
Bloom of New York who was in charge of that commission was asked 
a question where, in the Constitution, is there mention of education. 
Mr. Bloom’s answer was, and I quote: “There is none. Education 
isa matter reserved for the States.” 

Senator Ervin. I will ask you further if, from 1863 down to May 
17, 1954, the equal protection of the laws clause of the 14th amendment 
was not uniformly interpreted in all sections of the country to permit 
the States to operate their public school systems on a segregated basis 4 

Governor Hotires. Exactly, Senator. If you don’t mind, I would 
just like to bring to the chairman’s and other minds here that between 
the so-called ratification of the 14th amendment and the Supreme 
Court’s enunciation of the separate and equal doctrine of 1896, 25 
States had legislation which required or permitted the operation of 
separate schools in spite of the existence of the 14th amendment; 
that in 3 other States separate schools were operated, although their 
laws contained no specific provisions dealing with separation of the 
races and in 3 States admitted to the Union after 1896, there were 
laws requiring or permitting separate schools. 

Thirty-one States operated separate schools in spite of the existence 
of the 14th amendment and they are not all Southern States, Mr. 
Chairman—California, Indiana, New Jersey, New York, Ohio, Penn- 
sylvania, Illinois, Kansas, Wisconsin, Iowa, and Oregon were among 
them and, of course, these people of these States were not consciously 
acting in defiance of the U.S. Constitution. 

Senator Jounsron. Do you know whether or not Alaska had the 
same provision ¢ 

Governor Horzines. Yes. 

Senator Ervin. As a matter of fact, do not the debates in the Con- 

ss show that when Congress submitted the 14th amendment to the 

tates, its purpose was to incorporate the civil rights law of 1866, 
and do you not know that the civil rights law of 1866 was amended 
at the instance of its own sponsors to remove the objection made in 
Congress that it required mixed schools? 

Governor Hoxiines. At the time, Senator, it is quite right that 
at the time they proposed the 14th amendment they wanted to insert 
the wording, “of any other right” which your Senator, Mr. Chairman, 
Senator Drake of Missouri proposed. 

Senator Hennines. When was that? 

Governor Hotiines. Back at the time of the adoption of the 14th 
amendment, just subsequent to what you call the un-Civil War, the 


War Between the States, and speaking for the Judiciary Committee, 
he said this: 


These words which were in the amendment offered by the Senator from Mis- 
souri are omitted by the Judiciary Committee in reporting this bill. The 
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citizens of these States are protected in all their civil rights independent of this 
bill. It might lead to misconstruction or misapprehension as to what the 
words, “any other right” meant. It might be construed by some persons ag 
applying possibly to social rights or rights in schools, which the Senator from 
Missouri did not intend.” 

Senator Ervry. Now, as a matter of fact, on May 17, 1954, the 
Supreme Court of the United States undertook to deprive all the 
States in the Union of a power reserved to them by the 10th amend- 
ment during the preceding 163 years and to place an interpretation 
on the 14th amendment contrary to the interpretation which had 
been uniformly placed upon it during the preceding 86 years. 

Governor Horurnes. Exactly, sir. 

Senator Ervin. And they did this, not upon the basis of law but 
upon the basis of a change in the state of knowledge of psychology, 

Governor Hotiines. Senator, you are exactly right. At the time 
these cases originated, I don’t believe the counsel even for the NAACP 
would concede that the Court would go that far because you know 
the original arguments were based on separate and equal generally, 
and then they were directed to come back on the basis of amending 
the Constitution, in my judgment. 

Thurgood Marshall stated for the NAACP at that time, and I 
quite him in his argument : 

We are not asking for affirmative relief that will put anybody in any school. 
The only thing we ask for is that the State imposed racial segregation be taken 
off and to leave the county school board, the county people and the district 
people to work out their own solution of the problem to assign children on 
any reasonable basis they want to assign them on. 

Since that time it has been taken completely otherwise. Every- 
body has gotten sanctimonious on what the law of the land is and you 
are a criminal if you don’t do that. The Governor can’t take the 
oath to support it. 

Senator Ervin. As a matter of fact, the Supreme Court itself has 
the question before it one time as to whether a judicial opinion was 
law; not the law of the land, but law and it held that a judicial opin- 
ion is not law; that it is merely evidence of what the law is. 

Governor Houurnas. Yes. 

Senator Ervin. So it is rather ridiculous to say that a judicial 
opinion is the law of the land. 

Governor Hoxtinos. It is. 

Senator Ervin. Now I will ask you this. Did not Chief Justice 
Charles Evans Hughes state as late as 1938 in a case for Missouri in- 
volving the demand of a colored man for admission to the law school 
of the University of Missouri that the Court recognized that a State 
complied with its duty under the —_ protection of the laws clause if 
it furnished separate but equal facilities? 

Governor Hotties. Exactly, and just previous to that, in 1927, it 
was the exact opposite in Mississippi about a Chinese child being 
admitted and it was found, with the concurrence of Justice Brandeis 
and Oliver Wendell Holmes. 

Senator Ervin. Chief Justice Taft wrote that opinion. He wrote 
it for a unanimous Court composed of such judges as Brandeis and 
Holmes. They concurred in it. Moreover, a future Chief Justice 
also concurred in it; namely, Harlan F. Stone, who was then an 
Associate Justice. 
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Consequently, within a few years antedating the Brown case, Chief 
Justice Taft, Chief Justice Stone, and Chief Justice Hughes, all 
recognized the constitutional validity of the separate but equal 
doetrine. 

Is it not a fact that the separate but equal doctrine originated in the 
case of Roberts v. City of Boston which was handed down in 1849 by 
the Supreme Judicial Court of Massachusetts? 

Governor Hoxuuines. That is sort of an inoculation case; yes, sir. 

Senator Ervin. Roberts v. Boston was a school case where Senator 
Charles Sumner was trying to obtain the admission of colored children 
to white schools in the city of Boston. 

Governor Houuings. Yes, sir. 

Senator Ervin. The Court said in the Brown case that it could not 
turn the clock back to 1868 when the amendment was ratified or even 
to 1896 when Plessy v. Ferguson was decided. 

I will ask you if under the rules laid down for the interpretation 
of the Constitution by Chief Justice John Marshall and subsequent 
Justices of the Supreme Court of the United States, it was not the 
duty of the Supreme Court in the Brown case to turn the clock back 
to 1868 when the amendment was ratified ¢ 

Governor Hotuines. Exactly, definitely. 

Senator Ervin. I will ask you if it has not been held by the Supreme 
Court of the United States times without number that the primary 
objective of all construction of the Federal Constitution is to ascertain 
and give effect to the intention of those who drafted the Constitution 
and those who ratified it. 

Governor Hotuines. Exactly. 

Senator Ervin. I will ask you if in the Brown case the Supreme 
Court did not ignore every rule that had theretofore been employed 
by that body to interpret the meaning of the Constitution ? 

Governor Hotirines. Every rule and every previous decision and 
the law for Judges that would require their adherence to the stare 
decisis or previous decisions of the Court. 

Senator Ervin. Is it not true that one of the rules for the construc- 
tion of the Constitution is that the Supreme Court will give effect, or at 
least great weight to contemporary interpretations placed upon the 
Constitution and also to long, continued interpretations placed upon 
the Constitution. 

Governor Hotuirnes. That is right, sir, and they ignored it. 

Senator Ervin. I will ask you if the debates in Congress do not show 
that between the time it drafted the civil rights bill of 1866 and the 
time it passed the civil rights bill in 1875, Congress repeatedly voted 
down proposals advanced by Senator Charles Sumner and others to 
provide for integrated schools. 

Governor Hotiines. They not only voted down those proposals but 
until May 17, 1954, the Congress operated separate and equal school 
facilities here in the District of Columbia. They were party to our 
original Briggs against Elliott case. 

Senator Ervin. And is it not true that it was made clear in the 
debates in Congress in connection with the 14th amendment that the 
object of the 14th amendment was to insert in the Constitution the 
Civil Rights Act of 1866; and is it not true that the Civil Rights Act 
of 1866 had been expressly amended by it sponsors to make it clear 
that it did not require integrated schools? 
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Governor Hotutnes. That ismy understanding, sir. 

Senator Ervin. Is it not a fact that the very Congress which drafted 
and submittted the 14th amendment provided for the operation of 
segregated schools in the District of Columbia ? 

Governor Hoxtres. That is right, sir, and the tragic psychology 
or psychological reasoning I think has been found out by another 
congressional subcommittee as to what happened to education, the wel- 
fare and advancement of the colored and white children in the Dis. 
trict of Columbia. 

Senator Ervin. So in addition to that I will ask you if prior to the 
17th day of May 1954 there were not approximately 70 judicial deej- 
sions handed down by Federal and State courts, all holding that the 
14th amendment did not prohibit States from operating their public 
school systems on a segregated basis ? 

Governor Hotuings. At least 70, Senator. 

Senator Ervin. I have tried to find a single decision in the United 
States to the contrary prior to that time, and I have been unable 
to find one. 

Do you know, or have you ever heard, of any decision of any Ameri- 
can court antedating the 17th day of May 1954 which did not hold that 
the 14th amendment permitted segregated schools ? 

Governor Hoxtuines. No such decision. I am certain that the com- 
petent counsel in all of these school cases that appear in the various 
hearings in the district circuit courts and later at the Supreme Court, 
would have happily cited such a case if there were one. | 

Senator Ervin. And as great a judge and American citizen as Alton 
3. Parker, as a member of the Court of Appeals of New York, wrote 
an opinion in 1900 in which he held for that court that the 14th 
amendment permitted the State of New York to operate segregated 
schools. 

Governor Hotuines. That is right, Senator, and I don’t want to 
interrupt your train of thought, but the decision of Judge Parker, and 
also in our Clarendon County case, the supplemental decision is very 
appropriately covered in our attorney general’s brief that he is filing 
with your subcommittee as to what the court found and what it did not 
find and there is no finding of an order of integration or segregation. 

Senator Ervin. Do you not think it would be a conservative esti- 
mate on my part to estimate that somewhere between 250 and 350 
judges participated in approximately 70 decisions prior to the Brown 
case, holding that the 14th amendment permitted segregated schools! 

Governor HotirNnes. That is the minimum, reasonable estimate, sir. 

Senator Ervin. And so the Brown case asserts in effect that all of 
these 250 or more judges, and the overwhelming majority of all Sen- 
ators and Representatives in Congress, for a period of 86 years didn’t 
know what the 14th amendment meant on this point ? 

Governor Hoxirnes. And they take the sanctimonious attitude 
along with that decision that all of a sudden everyone is un-Christian 
and immoral and that Chief Justice Taft was immoral and that the 
great Franklin Delano Roosevelt was immoral because he was addicted 
to separate but equal facilities. And I say to you that there was no 
greater Democratic President than Franklin Delano Roosevelt. 

Senator Erviy. So when the Supreme Court of the United States 
said in the Brown case that the history of the 14th amendnient left the 
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question of whether the amendment permitted segregated public 
schools “inconclusive,” the Supreme Court ignored the legislative 
history which preceded, accompanied, and followed the submission 
and ratification of the 14th amendment. Moreover, it ignored the 
yniform interpretation placed on it in approximately 70 judicial 
decisions and an unbroken interpretation placed on it by Congress 
itself for 86 years after its ratification, did it not? 

Governor Houures. Yes, sir. 

Senator Ervin. And furthermore, as you pointed out, it ignored 
the action of the States to which the 14th amendment was submitted 
for ratification. 

You pointed out that there were 23 of those States which either 
had segregated schools at the time the amendment was ratified or 
adopted segregated schools immediately after its ratification, and that 
of the other States, 3 others later adopted segregated schools. 

Governor Hoxuines. That is right. 

Senator Ervin. So isn’t it absolutely inconceivable that as many ¢ 
96 States of the Union to whom the amendment was submitted w mall 
have established segregated schools or kept segregated schools after 
the ratification of the amendment if it had been thought that the 
amendment would prohibit the operation of such schools? 

Governor Honxiines. Definitely, and the various Chief Executives 
and various public officials sworn to support and defend the Con- 
stitution of the United States, they were violating their oaths in so 
doing. 

Senator Ervin. When he debated with Stephen A. Douglas in 1858, 
Abraham Lincoln said that the Supreme Court in dec iding the Dred 
Scott case based its decision in part upon factual assumptions which 
were not really true, did he not ? 

Governor Houiines. He definitely did. 

Senator Ervin. Don’t you believe that in the light of the debates 
in Congress, the actions of the States to which the 14th amendment 
was submitted, and the unbroken action of Congress in supporting 
segregated schools in the District of Columbia for 86 years, and the 
uniform judicial holdings in approximately 70 decisions, that a per- 
son is justified in borrowing the words that Abraham Lincoln applied 
to the Dred Scott decision, ‘and applying them to the statement of the 
Supreme Court in the Brown case, when it says that the history of 
the 14th amendment leaves this matter inconclusive ? 

Governor Hoxiings. It is just as equally applicable, Senator. 

Senator Hennines. Will the Senator yield? 

Senator Ervin. Yes. 

Senator Hennines. Does the Senator think that Mr. Lincoln’s pro- 
nouncements upon that subject were consistent? Did he make the 
same speeches in southern Illinois that he made in northern Hlinois? 

Senator Ervin. Well, on this point I recently reread all of the de- 
bates of Lincoln and Douglas and I found that in all of his speeches 
Abraham Lincoln took the same position with the Dred Scott deci- 
sion. 

Senator Henninos. Did the Senator find variations of Mr. Lin- 
coln’s opinions with respect to the existence of slavery ? 

Senator Ervin. I wouldn’t undertake to answer that question. I 


haven’t made a study of that matter and I wouldn’t want to answer 
that question. 
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I have been interested in this other thing, but I have never geen 
where Lincoln altered his views in favor of segregation of the raceg, 
Senator Henninos. Not segregation. That wasn’t the question, 

The Senator will remember that he said : 


If I can preserve the Union by freeing none of the slaves, I will do that. 1 
I can preserve the Union by freeing some and not freeing others, I will do that. 


And in conclusion he said, 
If I can preserve the Union by freeing all, I will do that. 


Senator Ervin. You are right on that. When he issued the Eman. 
cipation Proclamation, Lincoln issued it as a military measure. The 
only people he emancipated by it were slaves outside the area loyal 
to the Union. 

Senator Henninos. That is right. He freed none in some of the 
border States. 

Governor Hottirines. Your observation points out the important fea- 
ture of Lincoln’s words in all of these events, and that is that he was 
a practical man and realistic and was willing to cope with laws of 
nature and understanding among people and he wasn’t so impractical 
as to be completely consistent so as to say “Put everybody in jail under 
the law of the land where they operate a segregated school.” 

I think Lincoln’s greatness was in his understanding and humane- 
ness; and that is the field that we are in. 

It is not a field that can be easily legislated upon; certainly not a 
field that can be judicially found upon, and that is the entire objection 
that we have to this whole proceedings, so to speak, of the Congress 
trying to be the hatchetman for the Court and for the Court to build 
into the Court a respect for those judges and a respect for their dis- 
obedience of the law of judges in finding in opposition and in com- 
plete disregard to their duties under the feeling in previous decisions 
of Chief Justice Edward White, Oliver Wendell Holmes, and others, 

Senator Ervin. I have tried to bring out by my questions and I think 
you have effectively brought out by your answers, that the Supreme 
Court’s duty in the Brown case was to turn the clock back to 1868, and 
to enforce the amendment according to the intent of those who drafted 
it and those who ratified it, and that one is justified in saying about the 
statement in respect to the supposed inconclusive nature of the history 
of the 14th amendment what Lincoln said about the factual assump- 
tions in the Dred Scott case; namely, that it is “not really true.” 

The Supreme Court also said in the Brown case that the separate but 
equal doctrine was not challenged in the case of Gong Lum v. Rice 
which was handed down, as you stated, in 1927, by a unanimous Court 
speaking through Chief Justice William Howard Taft. 

To me, as a lawyer, it is impossible to reconcile the statement of 
the Court in the Brown case that the separate but equal doctrine was 
not challenged in Gong Lum v. Rice with what Chief Justice William 
Howard Taft said in Gong Lum v. Rice. 

The constitution of Mississippi provided that the State should 
maintain separate schools for children of the white and colored races. 

In Gong Lum v. Rice, Martha Lum, a child of Chinese descent, 
applied for admission to a school attended by children of the white 
race. The school board excluded her from the school in question 
“solely on the ground that she was of Chinese descent and not a mem- 
ber of the white or Caucasian race.” In upholding the action of the 
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school board, Chief Justice Taft made it clear that the only question 
in the case was whether the equal but separate doctrine conformed 
tothe 14th amendment. He did this with these words: 

The question here is whether a Chinese citizen of the United States is denied 
equal protection of the law, when he is classed among the colored races and 
furnished facilities for education equal to that offered to all, whether white, 
prown, yellow, or black. 

Since Chief Justice Taft stated in express words in Gong Lum v. 
Rice that the question at issue was the validity of the assignment of a 
Chinese child to a colored school as a member of a colored race where 
the facilities for education offered to all, whether white or colored, 
were equal, the statement made by the Supreme Court in the Brown 
case that the validity of the separate but equal doctrine was not chal- 
oe in the Gong Lum case is totally lacking in validity. 

0 me, as a lawyer, the two decisions are on all fours with each 
other. 

Senator Hennines. If the distinguished and learned Governor will 
bear with me for one or two observations here. We, of course, recall 
with admiration the great intellect of John C. Calhoun of your State. 
You will recall, of course, at one time the nullification doctrine, as 
proposed by John C. Calhoun, and his battle with Andrew Jackson 
over the doctrine of nullification. 

I would like the distinguished Governor of the State of South 
Carolina to undertake to tell this committee, if he will, whether he 
agrees with the theory as propounded by John C. Calhoun as the 
theory of the concurrent majority ? 

Governor Hotiines. What is your understanding of that ? 

Senator Hennrnos. I was about to ask the Governor, being a South 
Carolinian, what his theory is. 

Governor Hotes. I think it is significant that John C. Calhoun 
and the other Senators—that is, the other four of the five great Sena- 
tors of all time—were fundamentally and basically great champions 
of a constitutional government and this morning, for ‘amaaia at 
Senator Taft’s Memorial, there was a man who believed absolutely 
in States rights and in constitutional government, and that is so 
important. 

would rather see this Congress called upon to champion the 
thoughts and beliefs of Webster, La Follette, and Taft rather than 
to rely on misguided Supreme Court Justices in this psychological, 
sociological world and the illegality that they have involved them- 
selves in. 

I would rather champion the cause this morning of Bob Taft and 
those great Senators in the field of constitutional government. 

Senator Henninos. I think we all concur that our former colleague, 
the late Senator Taft, was a great Senator. 

The theory of the concurrent majority has been to me one which 
is vastly oversimplified. It means that John Calhoun, the late Sena- 
tor John C. Calhoun, believed we would have no government; we 
would have a stalemate; we would have an anarchy unless we did 
have some way of regulating the concurrent majority. 

Governor Hoxtiines. But his theory was tempered with State sov- 
ereignty, and it was strongly believed in by myself and my colleagues. 

_ Our State assembly passed a concurrent resolution reaffirming the 
interposition of the sovereignty of the States. 
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Senator Gressette says he will submit a copy of that. 

Senator Hennrnes. We will be very glad to accept it. 

(The resolution will be found followi ing Mr. Gressette’s statement 
on page 477.) 

Senator Henninos. I was interested in that phase of it because as 
you know, Governor for example, ' don’t know whether this sub. 


committee will report this bill out. I don’t know whether it will re. 
port the Douglas bill; the so-called Johnson bill, or indeed, whether 
it will report any bill. I don’t speak for the committee. I don‘ 


undertake to presume sa but having reported a bill, should this 
committee do so, I have no prec onceived idea of what the U.S. Senate 
may do with anything this committee reports. But all of these things 
are of great interest to us because we do want justice under law, 
regardless. 

Men of good will can generally agree about matters of basic and 
fundamental justice under law. We come to a division sometimes 
about whether we have the preeminence of the Federal Government 
over the government of the States in certain areas. 

We have tried to reconcile harmoniously, insofar as we can, the 
views and the fundamental convictions of men from so many different 
parts of this country, who come from different backgrounds, heritages 
of culture and philosophy, and somehow, we have produced some leg- 
islation. Some of it is good; unhappily, some of it is not so good, 
perhaps. 

As I understand the Governor, your distinguished attorney gen- 
eral, the Honorable Daniel D. McLeod, will yresent a statement from 
the legal standpoint, examining the bills sicllore us for the benefit of 
this subcommittee ? 

Governor Hotiincs. What was your decision? Would you want to 

take those bills up seriatim ? 

Senator Henntnes. We are not foreclosing you, General, or any of 
you other gentlemen here. 

Mr. McLxop. I have a prepared statement. I have submitted it to 
the committee. 

Senator Henninos. I might say I see the distinguished Senator 
from Florida, the Honorable Spessard Holland, in the room now. 

We welcome you here today, Senator Holland. You know Gover- 
nor Hollings, of course. The Governor will introduce you to the 
other gentlemen with him. 

We are very glad to have you here with us this morning, Senator 
Holland. I was advised several days ago that two citing tate citi- 
zens of the State of Florida, the Honorable Richard W. Ervin, the 
attorney general of Florida, and the Honorable Ralph E. Odum, the 
assistant attorney general of Florida, were to be here today for the 
purpose of testifying before this subcommittee. 

As I said before, Senator Holland, I am compelled to leave at 1 
o’clock for a Democratic policy committee meeting. Being a member 
of that committee, I must get there if I can. I have intended asking 
either Senator Olin Johnson or Senator Ervin or some other Senator, 
a member of this subcommittee, to preside during that interval so 
that you gentlemen will not be inconvenienced by having to stay 
overnight. 

A number of the gentlemen from South Carolina have graciously, 
and I think to the loss of this committee, said that they would just file 
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statements, but I assure you gentlemen that your statements will be 
very carefully read and studied by the members of this subcommittee. 

[ believe, Senator Ervin, that you have some further questions of 
the Governor ¢ 

Senator Ervin. Yes, Mr. Chairman, I do. Governor, I have many 
misgivings concerning the statement in the Brown case to the effect 
that the court couldn't turn the clock back to 1868 and adopt an in- 
terpretation of the 14th amendment consistent with the intention of 
those who drafted and ratified the amendment because of a change in 
the state of knowledge in psychology. 

That is a most startling declaration. It means an acceptance by 
the Court of the wholly unsound proposition that the Court, in inter- 
preting a constitutional provision, is no longer under any obligation 
to abide by the intention of those who drafted and approved it; but 
that if there are any reasons, psychological or other, which appeal to 
a majority of its members, the Court is at liberty to place any kind 
of construction satisfactory to a majority of its members on any pro- 
vision of the Constitution it is authorized to interpret; and, of course, 
it is authorized to interpret any constitutional provisions ‘which are 
inany way ambiguous. 

Governor Hoiiines. Senator, you are quite right. Under the due 
process clause, they can practic ally write their own constitution. 

The unfortunate part, as you indicated, is that rather than looking 
for the law in the Constitution, they are looking for what they them- 
selves personally feel to be defects and they try personally to correct 
the defects in the Constitution. 

Of course, they give us not law at all. 

Senator Ervin. That is the point I was going to make. Doesn’t the 
expression about not turning the clock back indicate to you that the 
majority of the Court in the Brown case accepted the very strange 
constitutional doctrine that the Constitution of the United States 
automatically amends itself from time to time without any change in 
its phraseology being authorized by the Congress and the States as 
prescribed by article V, and that a majority “of the Supreme Court 
of the United States alone has the exclusive power to determine when 
these automatic amendments occur and what the scope of these auto- 
matic amendments are¢ If that constitutional doctrine is to prevail 


inthe United States, then we no longer have the protection of a written 
Constitution. 


Is that not correct, Governor ? 

Governor Hotiines. Exactly, sir. 

Senator Ervrn. There is one more thing that I would like to ask 
you about and then I am through. I apologize for taking so much 
time. I deem this a most important matter. Moreover, I am con- 
vineed that those of us who oppose these civil rights bills are fighting 
to preserve the American constitutional and legal systems for the 
benefit of all Americans of all races and all generations. As I see them, 
these bills are designed to make certain groups special favorites of the 
laws, and to vest in the Attorney General for their benefit arbitrary 
powers utterly repugnant toa government of laws. 

Do you not conceive that it is the duty of any public official to 
resist all usurpation of governmental power by any agency of the 
Government, regardless of whether that agency represents the execu- 
tive branch or the legislative branch or the judicial branch? 
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Governor Hoxuines. We feel it is our duty, all of us, Senator, to do 
just that. 

Senator Ervin. And while it is the duty of everybody who is party to 
an action to obey the judgment in that action, regardless of how up. 
wise or how unconstitutional he may think it to be, it is the duty of 
every person in all other respects who believes that a usurpation hag 
occurred to do all in his power to remove that usurpation. 

on Houirnes. As much as we can and that is why we are here 
today. 

Senator Ervin. And do you agree with me that Chief Justice Harlan 
F. Stone was right when he stated, in substance, that in a country such 
as ours where the courts deal with questions of greatest moment the 
only protection we have against unwise decisions and even judicial 
usurpation is careful scrutiny of their action and fearless comment 
upon it. 

cami Hoturnes. Exactly; that they should be on the side of the 
established Constitution; to establish law and order rather than to 
venture into fields of establishing sociological dreams. 

Senator Ervin. I want to compliment you for the fight you have 
made here today for what I conceive to be the preservation of the 
constitutional system of the United States. 

Senator Hennin@s. Governor, I have already expressed to you my 
appreciation for your painstakingly prepared statement and for your 
excellent presentation and again, we thank you for honoring this 
committee by appearing before us. + 

Governor Hotirnes. Thank you. It has been our honor and privi- 
lege. I want to thank you and Senators Ervin, Johnston, and Thur- 
mond for being here to listen to us. 

Senator Henninos. Thank you again, Governor. 

At this time I will ask the senior Senator from South Carolina if 
you will ask each of the other gentlemen in turn whether they desire 
to make a statement to the committee or to file their statements. 

Senator Jounston. Mr. Chairman, I think the first gentleman would 
be the South Carolina attorney general, Daniel R. McLeod. 

Mr. McLeop. Mr. Chairman, I have submitted a written statement. 

If it is agreeable with the committee I would like to file the state- 
ment as I believe the matter has been thoroughly covered. I don’t 
feel that I can add anything to it and that I might possibly detract 
from it. I would therefore prefer to rest upon the statement which 
I have submitted to the committee. 

Senator Hennrnos. General, you understand that the committee is 
not, even by inference, trying to suggest that you not express yourself 
as fully and as completely as you care to do so? 

Mr. McLxop. You are very gracious, Mr. Chairman. 

Senator Henninos. We appreciate very much your generous con- 
sideration of the time and of the many witnesses who are appearing 
before this committee and I assure you that I, for one, am hopefu 
others will read your statement for their edification, enlightenment, 
and benefit. 

Mr. McLeop. Thank you. 

(The prepared statement of Mr. McLeod is as follows :) 


STATEMENT OF DANIEL R. McLeop, ATTORNEY GENERAL OF SouTH CAROLINA 


Mr. Chairman and members of the committee, I am grateful for the oppor 
tunity of appearing before this distinguished committee. I concur whole 
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neartedly in what has been said by’ my colleague from the State of South 
Carolina and, in an attempt to avoid repetition, I shall direct my remarks at the 
specific details of certain bills which are now before you. 


OBSTRUCTION OF ORDERS REQUIRING INTEGRATION 


§. 955 and H.R. 4457, title I, create an additional Federal offense by amend- 
ing the present Federal statute relating to the obstruction of justice. This is 
clearly a pointed attempt to oppress a section of our Nation where school prob- 
Jems are rendered more difficult by recent decisions of the U.S. Supreme Court 
with additional retaliatory and vindictive measures. Under the present law 
there are ample and adequate methods of preventing interference with orders of 
the U.S. courts. This is apparent from a comparison of the wording of the 
present statute with that submitted to the Congress. The proposed bill reads, 
as follows: 

“Whoever corruptly, or by threats or force, or by any threatening letter or 
communication, willfully prevents, obstructs, impedes, or interferes with or 
willfully endeavors to prevent, obstruct, impede, or interfere with the due exer- 
cise of rights or the performance of duties under any order, judgment, or decree 
of a court of the United States which (1) directs that any person or class of 
persons shall be admitted to any school, or (2) directs that any person or class 
of persons shall not be denied admission to any school because of race or color, 
or (3) approves any plan of any State or local agency the effect of which is or 
will be to permit any person or class of persons to be admitted to any school, 
shall be fined not more than $10,000 or imprisoned not more than 2 years, or 

th.” 

_ a the foregoing with title 18, United States Code, paragraph 1503: 

“Whoever corruptly, or by threats or force, or by any threatening letter or 
communication, influences, obstructs, or impedes, or endeavors to influence, 
obstruct, or impede, the due administration of justice, shall be fined not more 
than $5,000 or imprisoned not more than 5 years, or both.” 

As I shall subsequently refer to, it is to be noted that although the statutes 
relating to the obstruction of justice have, in the most part, been upon the stat- 
ute books for many years, none of them carry the proviso that injunctive relief 
may be sought against the actions prohibited by the statute, yet in the bill under 
eonsideration by you, specific provision is made for injunctive relief with the 
proviso that such injunctive relief shall not be conditioned upon the ground 
that the conduct complained of is a crime. 

Our present statutes specifically relate to assault on process service, resistance 
to an extradition agent, influencing or injuring jurors or witnesses, theft or 
alteration of court records, and picketing and parading before courthouses. 

In none of these is the injunctive feature provided yet, in a measure aimed 
at a sphere where Federal interference has already produced nothing but dis- 
cord, injunctive relief, contrary to a general rule of law, is specifically provided. 

The present existing law has by a Federal court been declared to be: “All em- 
bracing and designed to meet any corrupt conduct in an endeavor to obstruct 
or interfere with due administration of justice.” 

The present statutory law is, therefore, clearly comprehensive and adequate 
enough to provide for the enforcement and carrying out of the orders of the 
Federal court. The proposed legislation is not only needless but is pointedly 
aimed at a field in which there is already too much legislation and too much 
interference. 

This bill makes it a Federal offense to obstruct or impede any order of a Fed- 
eral court which directs the admission of a child to school, directs that a child 
shall not be denied admission to a school, or approves a plan by which a child is 
to be admitted to school. If such an order is handed down by a Federal court, 
the people of my State and of other States will be in peril of Federal prosecution 
if they should meet together to discuss action to be taken by them after such 
an order is passed or if they indulge in public meetings or make radio or tele- 
vision broadcasts or if they adopt plans of their own to meet the contingency 
with which they are faced, or if they place advertisements in the newspapers 
calling for concerted action to deal with the situation with which they are faced. 

Their actions in such event could be construed by a Federal court in the lan- 
guage of Bridges v. California (314 U.S. 52: 86 L. Ed. 192), to “ereate a clear 
and present danger that they will bring about the substantive evil.” 

The proposed bill is contrary to a sense of fair play and sound reason in 
that it relates only to court orders admitting persons to schools. 
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provides that orders of court denying a child admission to school shall be ob. 
structed or impeded. If a child is admitted to school in a manner that I con. 
sider improper, my protest against such admission is made at the risk of Fe. 
eral prosecution; but if, for some reason, a child is denied admission to school, 
those who object to such denial are not subjected to Federal prosecution no 
matter how vociferously or in what manner they object to such an order of 
denial. 

The bill operates also upon the wrongful assumption that orders must be 
passed admitting children to school. The President’s message to the Congress 
uses such phrases as “desegregation programs” and “desegregate.” Other bills 
before the committee refer to the school cases handed down since 1954 by the 
Supreme Court as “desegregation cases” and “antisegregation cases.” The truth 
of the matter is that there has been no desegregation case nor has there been 
any integration case. After the case of Briggs v. Elliott, which arose in my 
State, was handed down, the Supreme Court remanded the case to the lower 
court for implementation. The late John J. Parker, chief judge of the Fourth 
Circuit Court of Appeals, concisely stated the import of that decision: 

“It is important that we point out exactly what the Supreme Court has de. 
cided and what it has not decided in this case. It has not decided that the Fed- 
eral courts are to take over or regulate the public schools of the States. It has 
not decided that the States must mix persons of different races in the schools or 
must require them to attend schools or must deprive them of the right of choos- 
ing the schools they attend. What it has decided, and all that it has decided, is 
that a State may not deny to any person on account of race the right to attend 
any school that it maintains. This, under the decision of the Supreme Court, the 
State may not do directly or indirectly ; but if the schools which it maintains are 
open to children of all races, no violation of the Constitution is involved even 
though the children of different races voluntarily attend different schools as 
they attend different churches. Nothing in the Constitution or in the decision 
of the Supreme Court takes away from the people freedom to choose the schools 
they attend. The Constitution, in other words, does not require integration. It 
merely forbids discrimination. It does not forbid such segregation as occurs as 
the result of voluntary action. It merely forbids the use of governmental power 
to enforce segregation. The 14th amendment is a limitation upon the exercise 
of power by the State or State agencies, not a limitation upon the freedom of 
individuals.” 

Compare this with what the Supreme Court said in the case of U.S. v. Reese 
(92 U.S. 214, 23 L. Ed. 563) : 

“The 15th amendment relates to the right of the citizens of the United States 
to vote. It does not confer the right of suffrage upon anyone. It merely invests 
citizens of the United States with the constitutional right of exemption from dis- 
crimination in the enjoyment of the elective franchise on account of race, color 
or previous condition of servitude.” 

The bill contains the further obnoxious feature which provides : 

“No injunctive or civil relief against the conduct made criminal by this section 
shall be denied on the ground that such conduct is a crime.” 

This is a departure from the well-established principle of law that the violation 
of criminal laws will not as a general rule be enjoined. It is but another demon- 
stration of the tendency throughout the bills which are before the committee to 
substitute the injunctive process as a means of trial and enforcement of laws. 
The abuse of the injunctive process, which is evident in these bills, results in 
evils which strike at the freedom and liberty of the individual. The objection 
to such power being arbitrarily vested in the courts is well known! it deprives 
the defendant of his jury trial; it deprives him of the higher degree of proof 
required in criminal prosecutions; after punishment for violation of the injunc- 
tion, he may be subjected to punishment under the criminal law for the same 
acts; it substitutes legislative punishment with a judge’s punishment for con- 
tempt ; it is often no more than a circumvention to overcome the supposed relue- 
tance of jurors to convict; and it may result in the arbitrary exercise of power 
and in government by injunction. 

It is no mere oratorical figure of speech to say that the abuse of the injunc- 
tive power leads to government by injunction; that government by injunction 
can quickly degenerate into government by edict; and that government by edict 
is the handmaiden of dictatorships. 
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FLIGHT TO AVOID PROSECUTIONS FOR DESTRUCTION OF SCHOOLS OR CHURCHES 


The objection raised to this legislation is that it is unneeded, unwarranted, and 
insulting because it is tied up with a mass of legislation relating to school 
affairs. The implication in this type of legislation is that the States are not able 
or are unwilling to prosecute or to extradite and prosecute persons accused of 
these heinous offenses. I have personally assisted in the preparation of a bill 
which is in the course of passage at the present session of the General Assembly 
of South Carolina, the effect of which is to make the destruction, attempted 
destruction, threat of destruction or giving of false information as to destruction 
of public builidngs an offense againts the laws of South Carolina. In one case 
which has arisen in South Carolina and which involved only white persons, there 
was a Vigorous prosecution as the result of a bombing. Except for the unfortu- 
pate death of a confessing witness prior to trial, there is little doubt but that a 
conviction would have been obtained. 

This insulting feature of this type of legislation is illustrated by another case 
which arose in South Carolina and concerned a colored minister who was 
charged with assault with a deadly weapon, an offense precisely set forth in 
title 18, United States Code, section 1073, as one which is subject to prosecuton in 
acase of flight. Yet the Department of Justice refused to prosecute in this 
cear-cut and obvious case and the Governor of New York refused to extradite 
the person charged for the purpose of subjecting him to prosecution in South 
Carolina. The President himself in his message states that State authorities 
have been vigilant in their execution of local laws dealing with crimes involving 
bombings. 

We do not condone violence in South Carolina. We have been and we shall 
continue to be diligent in the prosecution of offenders against our laws, and if 
such persons flee across State lines to avoid prosecution, the remedy of extradi- 
tion is available to return them to stand trial. 


INSPECTION OF FEDERAL ELECTION RECORDS 


The authority invested in the Attorney General of the United States under the 
terms of this proposed law and the provisions relating to the preservation of 
election records are truly shocking. Traditionally and constitutionally elections 
are State affairs. There is no such thing as a Federal election. There is no 
Federal election machinery. Every election is a State election and conducted 
under the provisions of State law. The intrusion of Federal authority in 
purely State affairs is an arrogation of power which is not warranted. It is a 
dangerous grant of power which an Attorney General could ruthlessly use to 
interfere in, disrupt and control an election. 

South Carolina has adopted a statute (see. 23-67.1) which requires that regis- 
tration to vote must be made upon application therefor on a form prescribed by 
statute. The statute prescribes that such applications “shall become a part of 
the permanent records of the (registration) board to which it is presented and 
shall be open to public inspection.” We have nothing to hide in our election 
process and the intrusion of unwarranted Federal meddling, cannot help but be 
viewed wth resentment and alarm. 

We have, moreover, a simple statutory procedure provided for appeal by any- 
one denied the right to register. The findings of the board of registration are 
not conclusive, but a de novo hearing is provided for before a cireuit judge. 
Additionally, the statute provides that if urgency demands it in order to decide 
the matter in time to permit the appellant to vote if properly qualified, an extra 
term of the Supreme Court of South Carolina shall be called. 

In South Carolina not one single case has been appealed under the provisions 
of this law. Certainly if the need for Federal surveillance existed, complaints 
would already have been made. 


Federal interference in elections is not only a violation of the traditional 
rights of the States but is unwarranted and unnecessary. 


EXTENSION OF CIVIL RIGHTS COMMISSION 


My views on this Commission were stated before a committee of Congress in 
17 when the original legislation creating the Commission was pending at that 
session of the Congress. What was said then by me and by others is borne out 

| by subsequent events. The Commission serves no useful purpose and has only 
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generated discord and strife. It has gone to the ludicrous extent of asserting 
that State election officials cannot resign their offices but must, contrary to 
the constitutional provisions of the State of Alabama, remain in the status 
of dual officeholders for the purpose of being subjected to Federal prosecution 

It was prophetically stated in the House minority report, following the 
hearings on the Civil Rights Act of 1957, that this same Commission would 
not die a natural death at the end of its statutory 2-year period of life. The 
report stated : 

“Anyone who believes that this Commission will cease to exist in 2 years 
can rightfully be accused of believing in fairies. The 2-year limitation upog 
the duration of the Commission will mark its first milestone to perpetuity, 
There will be so many leftwing pressure groups howling for its permanency 
as now demand its creation. Consideration of political expediency which 
spawned it will not let it expire. Its hordes of employees and snoopers wil] 
perpetuate themselves on the public payroll.” 


FEDERAL GRANTS FOR SCHOOLS 


The President has recommended a program of financial and technical aid to 
States for the purpose of assisting them in desegregation processes which they 
do not care to undertake. This is a monumental example of Federal inter. 
ferences and it is difficult to understand why the administration would, of its 
own motion and without any request by the States affected, seek to thrust upon 
the States enormous sums of the taxpayer’s money for a purpose not consonant 
with constitutional principles. One of the most glaring defects in the proposed 
bill is that which foists on the people of the State grants in aid even though 
a State has bade no application therefor, and has indicated that it does not 
desire to receive any of these Federal funds. 

More repulsive are the terms of title VII of H.R. 4457 and title IV of S. 810, 
which authorizes grants in aid for the purpose of “conciliation, persuasion, 
education, and assistance.” 

These bills are predicated upon the wrongful assumption that schools must 
integrate. The opinion of Judge Parker in the Clarendon County case should 
be required reading for the framers of such legislation as this. They should 
be reminded again and again what was said in that case and which is more in 
point than any other Federal decision : 

“The Supreme Court has not decided that the Federal Courts are to take 
over or regulate the public schools of the States. It has not decided that the 
States must mix persons of different races in the schools or must require them 
to attend schools or must deprive them of the right of choosing the schools 
they attend * * *. The Constitution does not require integration. 

Yet this legislation would permit the Secretary of Health, Education, and 
Welfare to promulgate a plan providing for the elimination of segregation; if 
this plan is finally determined by the Secretary to be one which should be 
imposed upon a State or political subdivision thereof, he is authorized to 
promulgate the plan and request conformance therewith by the State; and if 
the plan is not complied with, the Attorney General of the United States is 
then granted authority to compel conformance to the plan by the institution 
of a suit in the name of the United States. 

If this is not striking at the heart of American education, if this is not a 
direct attempt by the Federal Government to nationalize education, if this is 
not an unwarranted, unjustified, and unconstitutional step toward abolition of 
State functions, then it is difficult to imagine a more drastic means of reaching 
those improper objectives. 

The American Legion, which can hardly be considered a sectional or biased 
or subversive group, at its 1958 annual convention in Chicago visualized the | 
alarming tendency of the Federal Government to encroach into the field of | 
education. At that convention there was adopted a resolution which should | 
also be placed upon the list of required reading for those who would seek to 
federalize the education of our children by legislation such as is now being 
considered by this committee. The resolution reads, in part: 

“The National Government should avoid interference, control, supervision, oF 
direction in the educational processes, programs, activities, or systems of the 
respective States or local school districts, either directly or indirectly, by 
grants-in-aid, appropriations, gifts, or loans for construction of schools, builé 
ings, or facilities, teachers’ salaries, general student scholarships, equipment, 
or other purpose: by curriculum or program control, or by action of any 
officer, agency, branch, or department of the U.S. Government. 
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“The American Legion believes that the real vitality of our country lies in 
decentralization of the powers of Government. We have an abiding faith in 
private enterprise and local initiative. We are convinced of the necessity to 
allow each community to decide its own educational policies and programs.” 

Throughout these bills there is specific authority in many instances for the 
Attorney General to bring suits, even upon the mere written complain of an 
individual, in the name of the United States. The danger of this is that it 
strikes at the heart of the American jury system. It is analogous to the 
ynwarranted grant of authority to use injunctive processes similarly found 
throughout these bills. Ordinarily, in the case of contempt, a defendant is 
entitled to trial by jury which shall conform as near as may be to the practice 
in other criminal cases, but a vital distinction is made in cases which are 
prought or prosecuted in the name of, or on behalf of, the United States. A 
defendant cited for contempt is then not afforded the right to demand a trial 
by jury. 

Section 603 of S. 810 is typical. It provides: 

“The Attorney General has authority, upon receipt of a signed complaint, to 
institute for or in the name of the United States a civil action or other 
proceeding for preventive relief—against any individual or individuals.” 

The devious means are therefore adopted to permit actions to be brought 
ex parte and a defendant cited for contempt would not be, as in the usual case, 
entitled to trial by a jury. 

If this legislation is appropriate for enforcing the rights of individuals, it is 
difficult to see where it is to stop. Why may not Congress with equal show of 
authority, enact a code of laws for the enforcement and vindication of all rights 
of life, liberty, and property? There is no justification for iniquitous legislation 
of this sort which cuts through fundamental liberties and rights and places the 
United States in the position of being a parent-guardian for everyone who claims 
his rights have been adversely affected. 

The President’s proposal for the creation of another FEPC to supervise those 
who contract with the Government and tell them who they shall and shall not 
hire again demonstrates disregard for fundamental constitutional rights. The 
objections made to the FEPC and similar enactments, may as well be directed 
here. This legislation is abhorrent to our way of life and should not be adopted. 

We have made wonderful strides in South Carolina. Our economy is ad- 
yvancing. There is no friction or discord among the races. There are no com- 
plaints that anyone’s constitutional rights are being, or have been infringed. We 
desire to pursue our lives peacefully and harmoniously and we intend to do so. 
The adoption of these measures will serve only to be a disrupting and discordant 
force. They offend the Constitution and the sensibilities of Americans who be- 
lieve that the people can best engage in the constitutional objective of the pursuit 
of happiness unhampered by Federal intrusion such as will be brought about by 
these measures. 


Senator Jounston. Mr. Chairman, I have discussed with all the 
gentlemen from South Carolina, and in order to preserve time and to 


get the topic before this committee, all are perfectly satisfied to submit 
their statements for the record. 


Senator Henninos. Very well. 
(The prepared statements follow :) 


STATEMENT OF MARION GRESSETTE AND Ropert E. McNatr, CHAIRMEN OF THE 
JUDICIARY COMMITTEES OF SOUTH CAROLINA STATE SENATE AND HOUSE OF REPRE- 
SENTATIVES, RESPECTIVELY, AND THOMAS H. Pork, CHAIRMAN OF THE SOUTH 
CAROLINA STATE DEMOCRATIC EXECUTIVE COM MITTEE 


Mr. Chairman and gentlemen, we appear here primarily as citizens of the 
United States, for the preservation of the Republic is a cause that should 
be uppermost in the minds of all of us. And as advocates of the preservation 
of the rights and powers of the States, we believe we serve that cause above 
all others. 

This Nation was founded upon a covenant among 13 sovereign States which 
banded themselves together to provide for the common defense and to advance 
the common welfare. To do this, they conferred certain powers upon the 
Central Government, mainly to present a united front against the enemy from 
Without and regulate such internal matters as interstate commerce. 
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But they specifically reserved unto themselves all other powers. They took 
definite steps to guard against the development of a despotic Federal Govyerp. 
ment. In clear and unmistakable language, they said that all powers no 
delegated to the Federal Government were reserved to the States and ultimately 
to the people. The constitution of our State contains a similar clause, saying 
in so many words, that the people have the power at any time to change the 
form of their government. 

And as lifelong residents of the State of South Carolina and as present ang 
former members of its general assembly, we know they can do it, for we have 
seen it done many times. The people of South Carolina are a proud people ang 
they take their government seriously. They have amended their constitutiog 
many times. 

Furthermore, no citizen of South Carolina is denied the ballot by reason of 
race, color, religion, or national origin. Some years ago, our State, by action 
of the general assembly and by overwhelming vote of the people removed from 
the constitution the so-valled poll tax requirement for voting. Anyone who meets 
the reasonable minimum requirements as set forth in the constitution is alloweg 
to vote—and we are proud to say that most of our citizens vote their consciences 
rather than the dictates of some pressure group. 

It is claimed by the advocates of the so-called civil rights legislation that their 
main purpose is to insure to all people the right to vote. Our State already 
has insured that right, and it is protecting it in a most zealous manner. §o 
is every other State of the Union. So wherein lies the need for the bills under 
consideration here today? 

The obvious answer is that they are not needed. 

Our State has on its statute books ample laws for the protection of the rights 
of all of its people. Anyone who intimidates, threatens or interferes with the 
rights of another is subject to severe penalties. 

Our State has all but outlawed clandestine organizations formed for the 
purpose of intimidating others or committing violence against anyone. And there 
are in our penitentiary persons who have been convicted by South Carolina 
juries in State courts of violating these statutes. It is our purpose to prevent 
extremism and violence of all sorts, from whatever motive they may stem. 

And the peace and good order among our people, the absence of violent agita- 
tion and disturbance is evidence enough that it is working. 

Let’s face the bald facts about the proposed legislation. Its sole purpose 
is to advance the political careers of those who have become subservient to a 
coalition of minorities by seeking to further the cause of integration of the 
races. It is that, and nothing more. 

We in South Carolina, and in other States similarly situated, are doing all 
in our power to advance the best interests of both races. And we know from 
generations of practical experience that, now and in the foreseeable future, that 
cause can best be served on a basis of equal opportunity provided within a 
framework of segregation. We do not have interracial gang wars in our State, 
and we do not intend to have them. We are taking positive steps to prevent 
them by giving all of our people something better than an incentive for social 
strife in the pursuit of a false goal. 

We are submitting as part of our testimony two documents taken from the 
official archives of the government of our State. 

The first of these is the sixth interim report of the South Carolina’s Special 
School Committee. This group was created in 1951 to study the possible re 
sults of the decisions of the U.S. Supreme Court in the public education cases 
and to recommend courses of action to meet the problems that were sure to arise, 

Even a cursory reading of this report should reveal that it is the firm purpose 
of our State to avoid arousing passions and to allay the fears and racial hatreds 
which have been caused by actions of the Federal courts and the Congress of 
the United States. This report shows also that public education has continued 
to make progress in South Carolina, even while it has been damaged by racial 
feuds in other areas, most especially in those which are loudest in their demands 
that the South change its pattern of living. 

The second document we offer is a joint resolution unanimously adopted 
by the General Assembly of South Carolina on March 15, 1956. 

That resolution asserts the intention of the State of South Carolina to “exercise 
all powers reserved to it, to protect its sovereignty and the rights of its people.” 
More than 3 years have passed since that resolution was adopted, but the temper 
of our people has not changed. 
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Mark you well, gentlemen, that statement did not originate in 1956, nor is it 
merely an idea grabbed from abstract thinking in 1959. It goes back to the 
yery beginning of the Republic itself. It is a restatement of the principles 
enunciated by the men who freed this country from the tyranny of the British 
Crown, the men who shed their blood and gave of their personal property from 
1776 onward. 

More to the point, it is a restatement of the fundamentals of the Constitution 
of the United States as written and adopted by the 13 Original States, among 
whom our State is proud to this day to have been a leader. The rights and 
powers of the States to order as they see fit their own internal affairs is the 
keystone of the foundation of these United States. Destroy that, and you invite 
anarchy or, even worse, the absolute tyranny of the demagogue who happens to 
pe able to bind together the votes of enough self-seeking minorities to win power. 

In opposing this legislation, we of the South are not fighting a sectional battle; 
we espouse the cause of national freedom. The measures under consideration 
may be aimed at us today, but they will apply to all of the 50 States of the 
Union. 

The enabling legislation admitting the last two States to the Union specifically 
provided that they shall have the power to regulate their schools without Federal 
intervention. The laws admitting many other States after the Union was 
formed contain similar provisions. We, as one of the 13 original States, ask no 
more than that. 

It boils down to this: 

This legislation is not sectional in its scope, whatever its intent may be. It 
will affect every one of the 50 States, and may lead to their destruction. And 
the citizens of the States whose representatives in the Congress for purely selfish 
political reasons, are clamoring for its passage will live to see it rise up and 
haunt them as a real and malevolent Banquo’s Ghost. 





JOURNAL OF THE SENATE OF THE STATE OF SOUTH CAROLINA 


Regular Session Beginning Tuesday, January 13, 1959 


* * * *k * * * 
SrxtH INTERIM Report oF SoutH CAROLINA ScHoot COMMITTEE 


To His Excellency, the Governor and the Honorable Presiding Officers and 
Members of the General Assembly: 


HISTORY OF COMMITTEE 


This committee of 15 is still functioning under the authority of Concurrent 
Resolution No. 371 of 1951, as amended to continue it in indefinite operation. 
It is composed of 5 senators and 5 representatives appointed by the presiding 
officers of the house and senate and 5 laymen appointed from the State at large 
by the Governor. All are serving indefinite terms. The purpose of the com- 
mittee was to study the conditions which might arise from an adverse decision 
of the U.S. Supreme Court in the lawsuits attacking segregation of the races 
in the public schools of South Carolina and other States and to recommend 
courses of action which would preserve the public schools and improve educa- 
tional opportunity. 

Since the spring of 1954, the committee has been in almost continuous session, 
meeting periodically at the call of the chairman. For almost 2 years the 
committee met as often as two and three times a month for as much as 2 days 
at a time. After the South Carolina plan took shape through the deliberate 
and wise action of a succession of Governors and general assemblies, the com- 
mittee did not find it necessary to meet quite as often, but it has continued to 
meet frequently to canvass developments in other States and to keep a close 
watch on the entire situation in our State. 

From the time it was established in 1951, there have been changes in the 
membership of the committee. All five of the original lay appointees are still 
active. The changes have occurred among the senate and house members and 
have reflected the shifting membership of those two bodies. In every instance, 
the presiding officers have acted with great care and wisdom in choosing suc- 
cessors to fill such vacancies as have occurred. The result has been that, over 
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the years, the committee has had the benefit of the thoughts and advice of 
many dedicated men who have come and gone, while it still has been able to 
maintain the continuity of thought and policy that comes from having a nucleus 
of original members. 

The committee has followed the policy of hearing every group and individual 
asking to be heard. It has received and considered literally hundreds of letters 
and telegrams offering suggestions. It has heard hundreds of individuals and 
representatives of many groups representing a complete cross section of opinion 
on the problems involved. It has worked closely with school officials and has held 
periodic conferences with individual school boards and with representatives of 
organizations of district officials and teachers. 

At all times the committee has maintained close liaison with the presiding 
officers of the general assembly, the Governor and all other officials who might 
be concerned with the issues. 

In addition, the committee has conferred with officials of other States. Sub. 
committees have visited other States and have made special studies as directed 
by the committee as a whole. 

ACTIVITIES 


More than 2 years ago the committee enlisted the services of an educational 
consultant, who is one of the foremost academic authorities on educational law 
in the United States. It also recruited a legal staff composed of six of the ablest 
members of the South Carolina bar. 

All of these men have contributed greatly to the work of the committee. 
Their services have been placed at the disposal of school boards and other 
authorities. Members of the legal staff have defended local officials in one 
lawsuit. They have conducted research on proposed legislation and have made 
tentative drafts of bills which may be offered at a later date, if and when 
needed. 

The committee and the staff have given due consideration to every proposal 
submitted and are grateful for the many suggestions that have been received 
from officials and citizens alike. 

In a series of five interim reports, from July 28, 1954, through February 25, 
1958, the committee has made suggestions of changes in the laws pertaining 
to the public schools and has rendered an accounting of its activities. These 
are a matter of record in the files of the general assembly and the archives of 
the State. 

BASIC POLICY 


The committee early established the policy of trying to maintain the public 
schools and institutions of higher learning at peak efficiency. This required, 
first, an atmosphere free from racial controversy and, second, a program aimed 
at developing faciliteis and curricula as rapidly as the resources of the State 
would permit. 

To these ends the policies of the committee have been shaped; its efforts have 
always been bent toward rendering the utmost assistance to those officials and 
agencies directly responsible. 

In every instance, the committee is proud and grateful to be able to say, the 
general assembly, the Governor, and the public, have accepted its recommenda- 
tions. Needed changes in the laws have been made, approved and accepted. Un- 
wise, hasty, and ill-considered proposals have been rejected. 

The results are manifest in the status of our schools today. They are operating 
peacefully and efficiency. Never before in our history have our children enjoyed 
greater opportunities for the best education they are capable of assimilating. 
Our people have demonstrated that they are more interested in opportunity 
and genuine advancement than in a synthetic social revolution which can pro- 
duce only strife and can result only in retarding the progress of all of our people. 


THE FUTURE 


The committee is acting on the belief that the citizens of South Carolina will 
maintain this sensible attitude. Every act of the State has had the purpose of 
serving the best interests of 'the individual pupil and of education in general. 

Repeatedly this committee has stated that it would not recommend any law 
or course of action that would force Negroes into white schools or whites into 
Negro schools. Its position was plainly stated in the joint resolution which it 
helped to draft and which was adopted unanimously by the general assembly 
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and signed by the Governor under date of February 14, 1956. It has not deviated 
from that position, nor has the Governor, the general assembly or the State as a 
whole. 

The committee has again conducted one of its periodic surveys of ‘the status 
of all of our institutions. It finds them in good order, and at present it respect- 
fully recommends that no further action be taken and that no additional legisla- 
tion be enacted at this time. 

If conditions change, or if unexpected developments occur, it will strive to the 
limit of its ability to be prompt with recommendations to meet them. 

Meanwhile, the committee wishes to express its gratitude for the assistance 
and support of three successive Governors, six successive general assemblies, 
and the overwhelming majority of the citizens of South Carolina. 

Respectfully submitted. 

L. MARION GRESSETTE, 
Chairman, on part of the Committee. 
CotumstA, §.C., March 31, 1959. 


Attest: 
WAYNE W. FREEMAN, Secretary. 
MEMBERS OF THE COMMITTEE 
Senators: Representatives : 
L. Marion Gressette, Chairman James O. Rogers, Jr., Vice Chair- 
Francis C. Jones man 
James P. Mozingo III Arthur C. Baker 
William E. Myrick William C. Dobbins, Jr. 
Marshall J. Parker Charles G. Garrett 
W. L. Rhodes, Jr. 
GOVERNOR APPOINTEES 
Wayne W. Freeman, Secretary George D. Levy 
Judge Miller C. Foster, Jr. George Warren 


G. Creighton Frampton 


RECORDING SECRETARIES 


Miss Mary L. Adams Mrs. Leila M. Sawyer 


LEGAL STAFF 


David W. Robinson, Chief Counsel Clint T. Graydon 
Thomas A. Evins P. H. McEachin 
Robert McC. Figg, Jr. E. P. (Ted) Riley 


EDUCATIONAL CONSULTANT 
Dr. Newton Edwards 


On motion of Mr. Long, the Senate gave a rising vote of thanks to Mr. Gressette 
and the South Carolina School Committee. 


STATE OF SOUTH CAROLINA 


A JOINT RESOLUTION Condemning and protesting the usurpation and encroachment on 
the reserved powers of the States by the Supreme Court of the United States, calling 
upon the States and Congress to prevent this and other encroachment by the Central 
Government, and declaring the intention of South Carolina to exercise all powers 
reserved to it, to protect its sovereignty and the rights of its people 


Passed unanimously by the Senate and House of Representatives of the State 
of South Carolina at the 2d session of the 91st General Assembly. 





STATE OF SOUTH CAROLINA—EXECUTIVE DEPARTMENT—BY THE SECRETARY OF STATE 

This is to certify the hereto attached printed copy of a joint resolution 
entitled: ““Condemning and protesting the usurpation and encroachment on the 
reserved powers of the States by the Supreme Court of the United States, calling 
upon the States and Congress to prevent this and other encroachment by the 
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Central Government and declaring the intention of South Carolina to exercise 
all powers reserved to it, to protect its sovereignty and the rights of its people” 
to be true and correct as taken from and compared with the original joint 
resolution so entitled, now on file in this office. 

Further, that the said joint resolution received three readings on as many 
days in each branch of the general assembly, as evidenced by the signatures of 
the president of the senate and the speaker of the house of representatives: was 
duly ratified; was approved by the Governor; and the great seal of the State 
was duly affixed thereon. 

Given under my hand and the great seal of the State, at Columbia, the 15th 
day of March A.D. 1956. 


[SEAL ] O. FRANK THORNTON, 
Secretary of State. 
CALENDAR No. S. 514 


Introduced by Senators Gressette, Jefferies, John H. Williams, McF addin, 
Abrams, Baskin, Brown, Callison, Dennis, Ellison, Graham, Grant, Hester 
Kearse, Lawson, Lawton, Legare, Leppard, Long, Mars, Martin, McKown, Miley, 
Mishoe, Moore, Morrah, Morris, Morrison, Mozingo, Myrick, Parler, Powell. 
Richardson, Rodgers, Spigner, Stevens, Paul A. Wallace, W. Lewis Wallace, 
Weathersbee, West, Wheeler, Marshall B. Williams, W. Bruce Williams, Wilson, 
and Yonce. 

A JOINT RESOLUTION Condemning and protesting the usurpation and encroachment on 
the reserved powers of the States by the Supreme Court of the United States, calling 
upon the States and Congress to prevent this and other encroachment by the Central 
Government, and declaring the intention of South Carolina to exercise all powers 
reserved to it, to protect its sovereignty and the rights of its people 
Mindful of its responsibilities to its own citizens and of its obligations to the 

other States, the General Assembly of South Carolina adopts this resolution 

in condemnation of and protest gainst the illegal encroachment by the Central 

Government into the reserved powers of the States and the rights of the people, 

and against the grave threat to constitutional government, implicit in the recent 

decisions of the Supreme Court of the United States, for these reasons: 

1. The genius of the American Constitution lies in two provisions. It estab- 
lishes a clear division between the powers delegated by the States to the Central 
Government and the powers reserved to the States, or to the people. As a pre 
requisite to any lawful redistribution of these powers, it establishes as a part 
of the process for its amendment the requirement of approval by the States. 

The division of these powers is reaffirmed in the 10th amendment to the 
Constitution in these words: “The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 

Long judicial precedent also clearly reaffirms that Central Government is 
one of delegated powers, specifically enumerated in the Constitution, and that 
all other powers of Government, not prohibited by the Constitution to the 
States, are reserved to the States or to the people. 

The power to propose changes and the power to approve changes in the 
basic law is specifically stated by article V of the Constitution in these words: 
“The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the 
legislatures of two-thirds of the several States, shall call a convention for 
proposing amendments, which, in either case, shall be valid to all intents and 
purposes, as part of this Constitution, when ratified by the legislatures of three- 
fourths of the several States, or by conventions in three-fourths thereof, as 
the one or the other mode of ratification may be proposed by the Congress * * *.” 

Lincoln, in his first inaugural, recognized these constitutional principles in 
the following language: “The maintenance inviolate to the rights of the States, 
and especially the right of each State to order and control its own domestic 
institutions, according to its own judgment exclusively, is essential to that bal- 
ance of power on which the perfection and endurance of our political fabric 
depend * * *,” 

2. Neither the judicial power delegated to the Supreme Court in article III 
of the Constitution nor such appellate jurisdiction as the article authorizes 
the Congress to confer upon the Court, makes the Court the Supreme Arbiter of 
the rights of the States under the compact. 

3. The right of each of the States to maintain at its own expense racially 
separate public schools for the children of its citizens and other racially separate 
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public facilities is not forbidden or limited by the language or the intent of the 
14th amendment. This meaning of the 14th amendment was established beyond 
reasonable question by the action of the Congress in providing for racially seg- 
regated schools in the District of Columbia by legislation contemporaneous with 
the submission of the 14th amendment to the States in 1866, and by the fact 
that a majority of the States in the Union at that time recognized that seg- 
regation in public facilities had not been abolished by this amendment. There 
js no evidence in the Constitution, in the amendments, or in any contemporary 
document that the States intended to give to the Central Government the right 
to invade the sanctity of the homes of America and deny to responsible parents 
a meaningful voice in the training of their children or in the selection of as- 
sociates for them. 

4, For almost 60 years, beginning in 1896, an unbroken line of decisions of 
the Court interpreted the 14th amendment as recognizing the right of the 
States to maintain racially separate publie facilities for their people. If the 
Court in the interpretation of the Constitution is to depart from the sanctity 
of past decisions and to rely on the current political and social philosophy of 
its members to unscttle the great constitutional principles so clearly established, 
the rights of individuals are not secure and government under a written Con- 
stitution has no stability. 

5. Disregarding the plain language of the 14th amendment, ignoring the 
conclusive character of the contemporary actions of the Congress and of the 
State legislatures, overruling its own decisions to the contrary, the Supreme 
Court of the United States on May 17, 1954, relying on its own views of 
sociology and psychology, for the first time held that the 14th amendment 
prohibited the States from maintaining racially separate public schools and 
since then the Court has enlarged this to include other public facilities. In 
# doing the Court, under the guise of interpretation, amended the Constitution 
of the United States, thus usurping the power of Congress to submit, and that 
of the several States to approve, constitutional changes. This action of the 
Court ignored the principle that the meaning of the Constitution and of its 
Amendments does not change. It is a written instrument. That which the 
14th amendment meant when adopted it means now (South Carolina v. United 
States, 199 U.S. 437, 449). 

6. The educational opportunities of white and colored children in the public 
schools of South Carolina have been substantially improved during recent years 
and highly satisfactory results are being obtained in our segregated schools. 
If enforced, the decision of the Court will seriously impair and retard the 
education of the children of both races, will nullify thees recent advances and 
will cause untold friction between the races. 

7. Tragic as are the consequences of this decision to the education of the 
children of both races in the Southern States, the usurpation of constitutional 
power by the Court transcends the problems of segregation in education. The 
Court holds that regardless of the meaning of a constitutional provision when 
adopted, and in the language of the 1955 report of the Gray Commission to 
the Governor of Virginia, “irrespective of precedent, long acquiesced in, the 
Court can and will change its interpretation of the Constitution at its pleasure, 
disregarding the orderly processes for its Amendment set forth in article V 
thereof. It means that the most fundamental of the Rights of the States or 
of their citizens exist by the Court’s sufferance and that the law of the land 
is whatever the Court may determine it to be * * *.” Thus the Supreme Court, 
created to preserve the Constitution, has planted the seed for the destruction 
of constitutional government. 

8. Because the preservation of the rights of the States is as much within 
the design and care of the Constitution as the preservation of the National 
Government, since “the Constitution, in all of its provisions, looks to an inde- 
structible Union, composed of indestructible States” (Teras vy. White (1869), 
7 Wallace 700, 725), and since the usurpation of the rights reserved to the 
States is by the judicial branch of the Central Government, the issues raised 
by this decision are of such grave import as to require this sovereign State 
to judge for itself of the infraction of the Constitution. 

Be it enacted by the General Assembly of the State of South Carolina: 

Srction 1. That the States have never delegated to the Central Government 
the power to change the Constitution nor have they surrendered to the Central 
Government the power to prohibit to the States the right to maintain racially 
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separate but equal public facilities or the right to determine when such facilities 
are in the best interest of their citizens. 

Sec. 2. That the action of the Supreme Court of the United States constitutes 
a deliberate, palpable, and dangerous attempt to change the true intent ang 
meaning of the Constitution. It is in derogation of the power of Congress to 
propose, and that of the States to approve, constitutional changes. It thereby 
establishes a judicial precedent, if allowed to stand, for the ultimate destructiog 
of constitutional government. 

Sec. 3. That the State of South Carolina condemns and protests against the 
illegal encroachment by the Central Government into the reserved powers of 
the States and the rights of the people and against the grave threat to the 
constitutional government implicit in the decisions of the Supreme Court of the 
United States. 

Sec. 4. That the States and the Congress do take appropiate legal steps to 
prevent, now and in the future, usurpation of power by the Supreme Court 
and other encroachment by the Central Government into the reserved powers 
of the States and the rights of the people to the end that our American system 
of constitutional government may be preserved. 

Sec. 5. In the meantime, the State of South Carolina as a loyal and sovereign 
State of the Union will exercise the powers reserved to it under the Constitution 
to judge for itself of the infractions and to take such other legal measures ag 
it may deem appropriate to protect its sovereignty and the rights of its people, 

Sec. 6. That a copy of this resolution be sent to the Governor and legislature 
of each of the other States, to the President of the United States, to each of the 
Houses of Congress, to South Carolina’s Representatives and Senators in the 
Congress, and to the Supreme Court of the United States for its information. 

Sec. 7. This act shall take effect upon its approval by the Governor. 

In the senate house the 14th day of February, in the year of our Lord one 
thousand nine hundred and fifty-six. 

ERNEST F. HOLLINGS, 
President of the Senate. 
SoLoMON BLATT, 
Speaker of the House of Representatives, 

Approved the 14th day of February 1956. 

GEORGE BELL TIMMERMAN, Jr., Governor. 


STATEMENT BY Stare SenatToR Epcar A. Brown BEFORE SUBCOMMITTEE OF U.S. 
SENATE JUDICIARY COMMITTEE ON PROPOSED CIVIL RIGHTS LEGISLATION, TUES- 
DAY, APRIL 14, 1959, Wasuincton, D.C. 


I am Edgar A. Brown, of Barnwell, S.C. I am president pro tempore of 
the State Senate of South Carolina, and national Democratic committeeman 
from South Carolina. 

For 45 years, I have served continuously as an official of the Democratic 
Party, and for 39 years I have served continuously in the Legislature of South 
Carolina. 

As a matter of fact, due to the generosity of the people of my home county 
of Barnwell, I have been privileged to serve continuously longer in public af- 
fairs in the last half century than any other man in South Carolina. 

Speaking from this background of intimate knowledge, I would declare with- 
out qualification that no further Federal! civil rights legislation is necessary for 
freedom, justice, peace, and happiness among all the people of South Carolina. 

I go even further: I declare that those forces outside of the South who ad- 
vocate such legislation are doing a terrible disservice to the well-being of all 
races and all people in South Carolina when they deliberately agitate such 
issues. 

For reasons of year-to-year political expediency, these forces outside the 
South are threatening, by every new move they make, to disrupt the peace 
and harmony of the most deep-rooted, patriotic, God-fearing section of this 
great Nation. 

Both national political parties are equally guilty of shortsighted political 
judgment. This is asserted by me with great shame for the Democratic Party 
after my 45 years of unswerving and loyal devotion. 

If both the National Democratic and Republican Parties had requested Nikita 
Khrushchev in Moscow to draw up a program of baseless propaganda to utterly 
misrepresent and persecute the South, Khrushchev himself could not have done 
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a more thoroughly reprehensible job than have the policymakers of our own 
American political parties. I say this with apologies to no one. 

I tell my fellow Democrats here and now, that those of us who have held 
the South together politically, believing that the Democratic Party means 
more to the welfare of the people of the Nation—that stalwart regular Demo- 
erats, as I claim to he, cannot be expected in the future to continue to keep 
our majority together if you pursue further the vicious affronts against our 
people. You insult white and Negroes alike when you engage in such false 
and useless methods. aera ; 

Being a lifelong Democrat, I express appreciation to the Republicans among 
you for letting your party miss the boat politically when you decided to send 
paratroopers to Little Rock, and otherwise vented your political disdain of the 
responsible people of the South. 

Often in politics we talk about the “good people” among our own constitu- 
ents. Scmetimes we try to pretend in a campaign that all people are good 
people. Actually, however, we know that in every section of the Nation there 
are people of real substance who have made this the greatest Nation in the 
pistory of the world. These people of substance are not in any particular class, 
race, or party. There are people of substance in all classes, races, and parties. 

Now, I charge that both national parties have completely disregarded the 
people of substance in the South, including the responsible Negro people. We 
have a large number of worthy and highly respected citizens among the Negro 
race in the South, citizens who serve the State increasingly well and who 
serve their own race faithfully and well. 

What have you on this committee heard from responsible Negro citizens in 
South Carolina, or any other Southern State about civil rights? 

{f you have heard anything at all from them, I am confident that you have 
been told that our Negro population now enjoys all the civil rights afforded to 
all free Americans. 

Oh, yes, we have insisted upon maintenance of segregated public schools in 
South Carolina, and, make no mistake about it, we will continue to insist upon 
segregated education in whatever form it must take, but the people of South 
Carolina, both white and Negro, have received and will continue to receive their 
full civil rights under the true meaning of the U.S. Constitution. 

These guarantees are fulfilled without discrimination as to race. No need 
exists for a special agency or Federal supervision. 

Constant agitation of the question, as though need did exist, serves as a 
dangerous and unwarranted irritant. Carried to an extreme, outside pressure 
will further seriously interfere with race relations that an official branch of State 
government (the Gressett Committee on Education) has just described as being 
most harmonious. 

The term civil rights means the constitutional guarantees such as freedom 
of expression and assembly, fair trial, equal justice and other rights of free 
citizens—ownership of property, freedom to do business and so on. 

The voting rights of qualified Negro citizens are not impaired in South Carolina. 
Nor is the right of Negroes to serve on juries. An increasing number of colored 
citizens have become eligible for voting and jury service, as anyone familiar with 
South Carolina polls and courtrooms can verify. South Carolinians of all races 
resent groundless suspicion cast on them by setting up Federal police authority in 
the name of a civil rights commission. They rightly regard it as an invasion 
of States rights which is also guaranteed by the Constitution. 

We have adequate and proper civil rights laws within the State. State laws, 
with respect to separation of the races in some long established and generally 
accepted phases of activity, do not infringe on civil rights. These laws are de- 
signed to protect civil rights of both races, and to maintain the peace. On the 
other hand, deviously conceived pretenses of so-called rights threaten our peace 
and happiness among all races. 

This, I say, with a sense of deep responsibility and sincerity: Leave South 
Carolina’s affairs to South Carolinians, or the consequences are apt to be dis- 
astrous from several viewpoints, not the least of which might be the smashing 
of the solid political South. 

The civil rights of parents to have a voice in the schooling of their children 
does not curtail constitutional civil rights as spelled out in the Bill of Rights 


or elsewhere in the U.S. Constitution. Negro citizens have identical rights of 
exclusion in these same areas. 
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Without these State and local protective laws and customs, based on man 
decades of friendly and satisfactory actual experience, the civil rights, and indeed 
the lives, of citizens of both races may be endangered. 

Without going into the details of each of the hodgepodge of bills before your 
committee, I declare that no further Federal legislation will serve any worth. 
while purpose on race relations in the South. If you want to spend some time 
on bad race relations, we strongly recommend that you go into other parts of 
the Nation where race riots and incidents are almost everyday news occurrences 
We suggest that you look into teenage terrorism, and adult terrorism, among 
the melting pots of such large cities as New York, Philadelphia, Detroit, and 
Chicago. You find none of this mob racial unrest in South Carolina. 

I like to point with pride to the fact that, after all of the sound and fury 
stirred up by propagandists from outside, the real proof of the solid friendship 
among the races in the South has been fully proven by the fact that we continue 
to live on the best of terms, with our Negro population enjoying full measures of 
progress and prosperity. We have more Negro teachers, doctors, businessmen, 
home and automobile owners, and otherwise successful Negro citizens per square 
mile in South Carolina than will be found in any other State of the Nation out. 
side of the South. 

Since most of the racial hullabaloo has originated and has been tragically ex. 
ploited by irresponsible political opportunists outside of the South, I have placed 
heavy emphasis upon the misguided political aspects, because that is where it 
belongs. 

Concluding, I wish to point out respectfully that my 45 years of continuous 
political service and experience dates back to the days of men like Woodrow 
Wilson, William Jennings Bryan, Champ Clark, and many other notable figures, 
Never, during all of the time of those strong men in the Democratic Party, was 
there any evidence of any desire, just for political purposes—to single out any 
section of the Nation for such political skulduggery. 

And I charge that when any of you from the rest of the country deliberately 
agitate such issues for political gain, you are being both unwise and unpatriotic. 
You are doing the Negro and other racial minorities, all of whom live in peace 
ful and happy circumstances in the South, an enormous injustice. You are strik- 
ing at the very roots of individual freedom—the kind of freedom which has 
brought together from all over the world so many citizens of different races and 
nationalities into a Nation which stands as a symbol of individual freedom for 
the rest of the world—a world which is suffering in so many areas from so many 
shortcomings and hatreds which do not now exist in this country. 

I urge you on this committee and all Members of Congress to consider well 
the present happy and harmonious life of all southern people before you make 
any more false moves under the pressure of political opportunists, misguided 
do-gooders, or others who either do not care about the South, or who would 
deliberately destroy the well-being of our people, for some selfish reason which 
has nothing to do with the real peace and progress of the Negro race in the 
South. 


Senator Jounston. I would now like to introduce the president pro 
tempore of the Senate of the State of South Carolina. Everybody 
knows Edgar A. Brown. 

Edgar, we are delighted to have you here. 

Senator Henninos. Senator Brown, we are very glad to have you 
here this morning. 

Mr. Brown. Mr. Chairman, I have already filea with your counsel 
my prepared statement. 

I have been in the Senate of South Carolina longer than any official 
in the State. 

Senator Hennincs. How long is that, Senator? 

Mr. Brown. For 32 years. I was speaker of the house and in the 
house 6 years before that, so my service goes back to some 38 years. 

I have a better record than that in the Democratic Party, Mr. 
Chairman. I have been club president of the national committeemen 
for the last 45 years—not always in the same place all the time—but I 
am now the national committeeman from South Carolina. 
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I have practiced law for the last 45 years throughout South Caro- 
lina and many of the adjoining Southern States. 

I feel that I know the people of South Carolina and the people of 
the Southern States about as good as any other living man. 1 have 
lived with them a long time. 

Senator Henninos. I don’t think the distinguished senator need 
worry about his qualifications to speak for some of the people of the 
great State of South Carolina, as I am sure he understands their point 
of view. 

I should also like to commend your long record of public service 
and your appearance here today. 

Your prepared statement, Senator Brown, will be read and studied 
by all. 

Senator Johnston ? 

Senator Jounston. The next gentleman is the chairman of the 
South Carolina Judiciary Committee, Senator L. Marion Gressette. 

Mr. Gresserre. Mr. Chairman, I should like to add to what the 
Governor has said—that you and your subcommittee are very gracious 
in permitting us to come before you today and give us the opportunity 
to express our views. 

We are submitting a joint statement of Robert E. McNair, chair- 
man of the South Carolina House Judiciary Committee and myself. 

In connection with the statement we are also submitting two docu- 
ments: One is a Senate Journal, of Tuesday, March 31, 1954, and we 
call your attention to pages 34 through 37, and a joint resolution that 
was passed by the General Assembly of South Carolina in 1956. 

Senator Hennineos. Thank you. Weare very glad to have you here 
today. Thank you for displaying your interest in this problem which 
we have before this subcommittee which will later be considered by 
the Judiciary Committee, and possibly by the Senate this year. 

Mr. McNair. We appreciate your hearing us, Mr. Chairman. Mr. 
Pope and I were here 2 years ago. 

The Governor has done a magnificient job and we concur 100 per- 
cent in his remarks. 

Senator Hennineas. We hope that you will come to us as often as 
you can on any matter dealing with legislation. 

Senator Ervin. I would like to say that Mr. Pope made a magnifi- 
cent statement when he was here 2 years ago. 

Senator Jounston. The next on the list is our able chairman of 
the South Carolina Democratic Party, Mr. Thomas H. Pope, and as 
you have just said when he was here before, it was the talk of the 
whole Hill, not only just the subcommittee. 

Weare glad to have you back again. 

Mr. Pore. Mr. Chairman, I am delighted to be here. I appreciate 
very much the complimentary remarks of both Senator Ervin and 
Senator Johnston. 

I have joined with Mr. McNair in presenting a prepared statement, 
but I would like to say this so that there will be no misunderstanding 
of the Democratic Party of South Carolina. 

Since this is political legislation, in my mind conceived by prejudice, 
spawned of hate, and sired by hatred, the Democratic Party of South 
Carolina stands squarely behind the Governor of South Carolina in 
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opposing any such unconstitutional attempt to invade the rights of the 
State. 

Thank you. 

Senator Jounston. Mr. Chairman, I would like to also state that 
it is not only the Democratic Party that is behind the Governor, but J 
can certainly speak for every Member of the Congress from ‘South 
Carolina who is representing the State of South Carolina and the 
two Senators. Weare 100 percent behind the remarks you have made 
here today. 

Governor Hotuines. Thank you, sir. 

Senator Jounston. I also say that for the delegation. 

Senator Hennrines. Mr. Pope, we thank you very much for coming 
here this morning and joining with your fellow South Carolinians in 
presenting your point of view to this subcommittee. 

Now, Senator Thurmond, are there any other gentlemen from South 
Carolina ? 

Senator THurmonp. I think this represents the entire representa- 
tion for today, Mr. Chairman. 

Senator Hennrnes. I understand that the distinguished Ralph E. 
Odum, assistant attorney general of Florida is here. 

Senator Holland, we would be very happy to hear from you at this 
time. 


STATEMENT OF HON. SPESSARD L. HOLLAND, A U.S. SENATOR FROM 
FLORIDA 


Senator Hottanp. Mr. Chairman, and members of the committee, 
I am sorry to say that our attorney general is not here in person, due 
solely to the fact that the legislature of the State of Florida is in 
session. 

Let me say at this time that I appreciate so much the kind remarks 
you have made. 

Before I present the assistant attorney general, who js a very able 
attorney, may I say just this on my own account! T think that this 
committee is confronted with a very serious duty, and I congratulate 
the chairman and the members of the committee upon their w illingness 
to go through it kindly and with diligence. 

I think that we are dealing, in the legislation that is before this 
committee with a matter that is vital. I find that the matter of civil 

rights is always fraught with great difficulty and perhaps the greatest 
reason of all is that it is one of those fields that can’t be adequ: itely dis- 
posed of or effectively handled through the mere passage of legisla- 
tion through the State capitol or the National Capitol or through the 
handing down of decrees either at the Federal or State level because so 
thoroughly does it depend upon the good will and attitude of people 
towards each other. There are deeply grounded traditions of people 
and elements in human nature which are peculiar and are not sus- 
ceptible of being governed by the mere passage or enforcement of laws. 

Now, Mr. Chairman, before presenting our distinguished Assistant 
Attorney General of Florida, may I simply add this, that I am a 
great believer in waiting until the doctor diagnoses my case before I 
decide what to do. I am a great believer in not proceeding until I 
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know that those who are skilled to handle a particular field have been 
heard and until their recommendation has come before me. 

I hope that in this case that same practice will be followed because 
it seems to me that in the appointment and functioning of the Civil 
Rights Commission, which is showing the willingness to face up very 
seriously to its responsibilities which are very heavy, there is being 
made a determination which we shall eventually hear and which 
should be heard, I think, and which will carry great weight with the 
people of this Nation and should carry great weight with members 
of this committee. 

(At this point in the proceeding, Senator Johnston and Thurmond 
left the hearing room.) 

Senator Hortanp. I didn’t support the legislation under which the 
Civil Rights Commission was established because I had no knowledge 
of the way that Commission would be appointed or who the individ- 
uals comprising it might be. 

There was a precedence in which I saw clear indications that we 
might not have capable, well-informed, patient, dignified, and highly 
experienced membership on such a Commission. 

I am happy to say that in the appointment of the Civil Rights 
Commission, all precedence has been shattered in that the present 
membership is a group of outstanding people and it does comprise 
fair representation of the various points of view which are involved 
in this difficult question. 

So long as that will be the type of people serving on the Civil 
Rights Commission, on which there are three members from my sec- 
tion of the country, I am one who thinks we should not be in the posi- 
tion of trying to diagnose our own troubles, and prescribing our own 
prescriptions, which we will be doing if we act before this Civil 
Rights Commission completes its labor and makes its recommenda- 
tion. 

I remember that there isa saying in the profession I have practiced 
for a long time and which other members of the committee who are 
here have practiced for long periods, though, I am happy to say, not 
as long as I have, and that saying is that a lawyer who handles his 
“ case has a fool for a client and a fool fora |: awyer. 

I don’t want to be in the position here in the Congress of enacting 
the legislation upon which the Civil Rights Commission has been 
created, and then proceeding willfully and under our own decisions 
to go ahead and enact legisl: ition in that field without its recom- 
mendations. 

That, to my mind, doesn’t commend itself to me as being an appro- 
priate way to proceed. 

Senator Henninos. Senator Holland, if I might just comment 
briefly here. I think that old saying about the man who is his own 
lawyer is the first thing I learned when I started to practice law, and 
1 think the law has been perpetuating that ever since and maybe 
some of the clients or those who should have been clients have learned 
to their own disadvantage and discomfort and pecuniary loss or 
otherwise that there is no truer say.ng in the world. 

I would like to say also that Senator Holland is one of our ablest, 
7 industrious and learned Senators. He isa real scholar. He and 

Ido not find ourselves always in agreement upon everything, but I 
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have always respected his views and listened intently to his presen. 
tation of them and it has not interfered with our friendship now go. 
ing on 9 years standing. 

We are honored to have you here. We regret and understand the 
circumstances which made the appearance of your attorney genera] 
impossible, and by the same token, we welcome the Honorable Ralph 
EK. Odum who is the assistant attorney general of your State. 

Thank you very much, Senator Holland. 

Senator Hottanp. Mr. Odum comes from my own community, It 
happens he went to Tallahassee in my administration as Governor, 
He was an attorney in that administration. 

Since that time he has been an assistant attorney general nearly all 
the while and is now the member of the staff of our able and distin- 
guished attorney general, Richard Ervin, who has handled all civil 
rights cases and advised on all civil rights legislation. 

Mr. Odum is a young man of much experience and skill and of out- 
standing high character. 

I am greatly pleased that Assistant Attorney General Odum could 
be here. Iam sorry the attorney general could not be here, but in his 
absence, I am proud to present the assistant attorney general to the 
committee. 

Senator Hennines. We regret you cannot remain, but we thank 
you for taking the time to be with us this morning. 

Senator Ervin. Mr. Chairman, I regret very much that the at- 
torney general of Florida cannot be here because I am very proud of 
the fact that he and I belong to the same family. 

Senator Hotitanp. Mr. Chairman, may I say that I have heard 
our able attorney general express the same feeling, and I would want 
the record to show that. 

Senator Henninos. Gentlemen, I must leave almost immediately 
for a metting that was called several days ago of the Democratic 
Policy Committee to consider certain legislation that is to be reported 
to the floor of the Senate or may not be reported to the floor of the 
Senate as the committee may conclude it. 

I must, as a matter of duty, be there. 

Mr. Odum, this is just an example of the many conflicts so many of 
us have here. Both Senator Ervin and I are members of the Judiciary 
Committee, of course, and we have hearings this afternoon relating 
to Mr. Justice Potter Stewart. Tomorrow, the Rules Committee in- 
tervenes with respect to me. 

So if agreeable to you, and without objection, we will receive for the 
record the statement by the Honorable Ralph E. Odum, the assistant 
attorney general, of Tallahassee, Fla., and it will be included in the 
text of the hearing. 

(The statement is as follows :) 


STATEMENT OF RALPH HE. OpuM, ASSISTANT ATTORNEY GENERAL, TALLAHASSEE, Fa. 


We recognize that it would be impractical to undertake a detailed legal 
analysis of each of the 17 Senate bills relating to civil rights now being con- 
sidered by this committee. 

We have considered the following proposals: Senate bills 188, 73, 125, 121, 
122, 124, 956, 957, 959, 958, 123, 435, 960, 499, 456, 810, and 955. There may be 
additional Senate bills which have been introduced of which we are not aware. 

A casual reading of some of the bills in question stimulates serious doubts 
as to their constitutional validity. As to these specific acts, we will subse- 
quently make reference. 
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Although it is to be presumed that the courts would in due time correct 
unconstitutional enactments, we believe that Congress would not wittingly 
adopt laws which cannot be sustained and could only result in unnecessary 
litigation which would do harm to the public in general. 

We think the more immediate and urgent questions involved relate to the 
necessity and wisdom of the whole group of legislative proposals confronting 
you. 

I believe that when the information developed by the Federal Civil Rights 
Commission is made available to you it will indicate that in areas such as 
Oklahoma, where some school integration has been accomplished peaceably, it 
resulted from the efforts of local citizens. 

In all likelihood, the outside influence, if it had existed, of Federal agencies 
and funds as contemplated in some of the bills before you, would have acted 
as a deterrent in solving the problems involved in those areas. The logical 
effect of Federal administrative pressure exerted from the outside would have 
peen to relieve the local community of responsibility and to create feelings 
of resentment among local people. 

We are pleased to endorse and support some of the statements in this regard 
which Attorney General William P. Rogers is reported to have made to the 
House of Representatives Judiciary Subcommittee on March 11. 

According to the Washington Post and Times Herald of Thursday, March 
12, 1959, Attorney General Rogers told the committee: 

“It might do more harm than good at the moment to give the Justice De- 
partment power to initiate court suits to force school desegregation. 

“We have to be pretty mature in our judgment as to whether legislation 
which seems to help civil rights really would have that effect. I doubt that 
part III would now. The image of the Federal Government trying to dominate 
the States could tend to harden resistance. In light of Virginia’s experience, 
I think we should keep our minds open and wait.” 

“I’m not in favor of proceeding slowly,” said Rogers. “I’m in favor of pro- 
ceeding as fast as we can, intelligently. Sometimes progress can be made faster 
without litigation. If you have everyone in a State against you, you can’t do 
much law enforcement that isn’t pretty disastrous.” 

We also heartily endorse certain statements attributed to Secretary of 
Health, Education, and Welfare Arthur S. Flemming when testifying before 
the same House subcommittee on March 12. According to the Washington 
Evening Star of March 13, 1959, Secretary Flemming “warned yesterday against 
legislation that would give the executive branch of the Federal Government 
direct responsibility for carrying out the Supreme Court’s school desegrega- 
tion decision * * *. Mr. Flemming also expressed opposition to cutting off 
Federal aid for States still practicing segregation.” 

“The Health, Education, and Welfare official said the Supreme Court’s de- 
cision left Federal district courts the responsibility for determining the speed 
of desegregation and that in his opinion it should remain there. ‘Frankly, 
we are opposed to any action that would shift this responsibility to the execu- 
tive branch,’ Mr. Flemming testified.” 

Both Attorney General Rogers and Secretary Flemming apparently did speak 
in support of other civil rights proposals such as financial and technical assist- 
ance to communities upon their request in carrying out school desegregation. 

We respectfully suggest, however, that the same logic which prompted cau- 
tion on the part of both officials on some phases of the civil rights legislation 
is equally applicable to all of it. In other words, we think all of the proposed 
legislation on civil rights under present conditions will do harm and not good 
because it will create ‘the image of the Federal Government trying to dominate 
the States.” 

We would also like to commend the statement made by Dr. George Marion 
Johnson in the Washington Evening Star of March 11, 1959: “Named yesterday 
by President Eisenhower to the Civil Rights Commission to fill the vacancy 
created by the death of J. Ernest Wilkins, Dr. Johnson is a realist on racial 
questions who has recognized that laws are not, as he put it, ‘the ultimate 
answer to the problem.’ * * * Dr. Johnson places major importance on ‘keeping 
open the lines of communication’ between the races in the hope that differences 
may be ironed out through negotiation and understanding.” 

Realizing the importance of the position of all three of these Federal officials 
in an administration committed to school integration, we think it significant 
that they have felt impelled to caution against some of the precipitate, coercive 
legislation now being proposed. 
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If Abraham Lincoln were alive today and confronted with the problem, he 
might make the same remark which he actually did make to C. A. Dana in 
1865: “When you have got an elephant by the hind leg, and he is trying to 
run away, it’s best to let him run.” 

We have not attempted to brief the constitutional aspects of all the bills ip 
question but we do think it appropriate to point out the obvious defects and 
fallacies in some of the bills. 

Senate Bill 810 undertakes, among other things, to appropriate $40 million 
a year for the next 5 years for grants to areas where desegregation in public 
education is being carried out. 

These grants are to be made “on such terms and conditions as the Secretary 
shall prescribe.” 

They may be made for the “construction, enlargement, or alteration of 
school facilities * * *” or for “other costs directly related to the process of 
eliminating segregation in public schools, including the replacement of State 
payments to a school district or other political subdivision withdrawn because 
the applicant district or subdivision is eliminating, or is starting to eliminate 
segregation.” 

The bill authorizes the Secretary of Health, Education, and Welfare to make 
plans for desegregation and after public hearings, to promulgate said plans, 
If the local school officials do not carry out the plans, the Secretary can turn 
the matter over to the Attorney General and he in turn is authorized to in- 
stitute a suit against State or local officials or any individual acting in concert 
with such officials to enforce compliance with the approved plan. 

The act further authorizes the Attorney General to bring suit in the name 
of the United States in behalf of anyone who complains that he is being de- 
prived of his right to equal protection of the law by reason of race, color, 
religion, or national origin against any individual. As noted earlier, the At- 
torney General of the United States has indicated his opposition to such power 
being placed in his office. In effect, it would provide free legal services by the 
Government in any dispute between individuals involving religious or racial 
differences and would tend to foster even more bitterness than already exists. 

We think this act goes far beyond the ruling of the U.S. Supreme Court in 
the Brown case, which simply said that children could not be denied admission 
to public schools because of their race. It goes far beyond the provisions of the 
14th amendment and completely ignores the 10th amendment. 

Its ultimate effect would be to place the Federal Government in the position 
of dominating the public school system and interfering in the private lives 
of the people in the various States—an image which caused the Attorney General 
of the United States to speak out firmly against such legislation. 

Senate bill 955 provides that “whoever corruptly, or by threats or force, or by 
any threatening letter or communication, willfully prevents, obstructs, or inter- 
feres with or willfully endeavors to prevent, obstruct, impede, or interfere with 
the due exercise of right or the performance of duties under any order, judg- 
ment, or decree of a court of the United States which (1) directs that any 
person or class of persons shall be admitted to any school, or (2) directs that any 
person or Class of persons shall not be denied admission to any school because 
of race or color, or (3) approves any plan of any State or local agency the effect 
of which is or will be to permit any person or class of persons to be admitted 
to any school, shall be fined not more than $10,000 or imprisoned not more than 
2 years or both.” 

Under this act, a newspaper editor could be fined $10,000 and sent to prison 
2 vears for writing an editorial in which he criticized an integration plan adopted 
by the local school officials and approved by a Federal court if he threatened 
to oppose the officials at the next election. This is inconsistent with time-honored 
procedures and authority of courts to punish persons for contempt. 

It seems to us that it must surely be at variance with the first amendment 
to the Constitution which provides that “Congress shall make no law respecting 
an establishment of religion, or prohibiting the free exercise thereof; or abridg- 
ing the freedom of speech, or of the press, or the right of the people peaceably 
to assemble, and to petition the Government for a redress of grievances.” 

Senate bill 956 makes it a Federal crime to move in interstate or foreign com- 
merce with intent either (1) to avoid prosecution, or custody, or confinement 
after conviction, under the laws of the place from which he flees, for willfully 
damaging or destroying or attempting to damage or destroy by fire or explosive 
any building, structure, facility, or vehicle, if such building, structure, facility, 
or vehicle is used primarily for religious purposes or for the purposes of public, 
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or private primary, secondary, or higher education or (2) to avoid giving testi- 

mony in any criminal proceeding relating to any such offense. 
Senate bill 188 makes it a Federal crime to possess or transport explosives 

with the knewledge or intent that they will be used to destroy buildings and 


personal property for the purpose of interfering with the use for business, edu- 


cational, religious, charitable, or civic objectives. 

Laws such as these appear on the surface to be desirable. Certainly no good 
citizen is sympathetic with the terrorist who strikes against helpless people or 
destroys churches and schools. 

The people of Florida are well aware of the threat these crimes present to 
our society and freedom and they demand that every effort be made to apprehend 
the criminal and to punish him severely. 

The mayor of Jacksonville is working with the officials of other southern 
cities in an effort to deal properly with the problem and to secure the prompt 
prosecution of these criminals. ; : 

Our Florida Sheriffs Association has asked the Florida Legislature which 
convenes this spring to enact more stringent laws to facilitate the appre- 
hension of this kind of loathsome criminal and to make the crime a capital 
offense. Florida prosecuting attorneys have made a similar recommendation. 
We believe the other Southern States are moving in the same direction and that 
there is no valid evidence of a breakdown of local law enforcement in this regard. 

In the absence of a showing that the States are shirking their duty to enforce 
these criminal laws, there can be no more excuse to make them the responsibility 
of the Federal Government than other types of heinous crime such as murder, 
rape, or organized gambling. 

There is no evidence of an interstate aspect to the crimes in question although 
there definitely is in the case of organized gambling which inevestigations of 
your own committees have disclosed to be operated by national crime syndicates 
which move at will across State line. We think it peculiar and a reflection 
on the integrity of our State government that the crime of bombing churches 
and schools should be singled out as a Federal responsibility. 

Law enforcement relating to crimes of a local nature is the responsibility of 
the State. Our system of Government has never contemplated that the Federal 
Government operate a police force which reaches into every community and 
relieves the local government of authority and duty to protect local citizens 
against crimes which do not directly involve the Federal Government. 

We think Mr. J. Edgar Hoover, who heads one of the most efficient and 
highly regarded law-enforcement agencies in the world has well expressed 
these thoughts and the dangers of a consolidation of police power in his letter 
of January 1, 1953, to all law-enforcement officials. 

In his letter, Mr. Hoover said [emphasis supplied] : 

“In the December 1952 issue of the FBI Law Enforcement Bulletin I dis- 
cussed some of the reasons why any move to centralize police powers in either 
a State or a Federal agency is unnecessary. It is also my belief that proposals 
of this kind are ineffective, unrealistic and, ultimately, dangerous substitutes 
for the democratic methods of police work now in use. 

“When any plan leading to consolidation of police power is advanced we will 
do well to examine it carefully, no matter from what source it originates. Close 
examination may lead to the discovery of certain basic defects which the pro- 
ponents of such proposals habitually overlook in their zeal to install an overall 
law enforcement agency. 

“One of the results most evident is that the authority of every peace officer 
in every community would be reduced, if not eventually broken, in favor of a 
dominating figure or group on the distant State or National level. That offi- 
cial or group might be given the power by law to influence or dictate the selec- 
tion of officers, the circumstances of their employment and the decisions they 
make in arresting and prosecuting those who violate the law. 

“The excuse often advanced to justify this request for supervisory authority 
is that it is necessary to correct deficiencies in local law enforcement. Inas- 
much as the officer in the community may fail in the proper performance of his 
duty by falling victim to certain pressures and temptations, the higher arm of 
Government must have the power to take over the job and do it right. Thisisa 
novel argument. It assumes that those who hold the reins of higher authority 
spring from a different breed not subject to the subtle influence of money and 
corrupt politics. While this may be true in any given case, experience gives us 
little basis for expecting a constant succession of such conscientious public 
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servants. Should the overriding power of law enforcement be held by a corrupt 
official, he and his superiors could just as easily reduce, rather than increase, 
the effectiveness of the local peace officer by subjecting his work to corruption 
from above in addition to that exerted below. 

“A subordinate status for the community peace officer is the exact opposite of 
what we now require for better law enforcement. Our paramount need at this 
time is to give the local officers an opportunity to fairly and honestly exercise 
the authority which they now have by stripping off the apathetic public attitude 
and corrupt political control with which some of them are shackled. If these 
fetters are removed, the overwhelming majority of our officers will lack neither 
the ability nor the desire to enforce the law properly in the areas which they 
serve. The way to loose the bonds is by citizen action in the polling places and 
other public opinion forums available to every community, not by subordinating 
the sheriff or policeman to some higher authority whose decisions are just as 
likely to be a reflection of public morals, good or bad, as those of the local 
officer. 

“Proposals to centralize law enforcement authority can be quite unrealistic; 
they tend to assume that either the State or Federal Government can and should 
do for each community what the people of that city or county will not do for 
themselves. This is a somewhat naive view of the problems involved in enfore- 
ing the law, a view based on the fallacious assumption that in ‘the Government’ 
there exists some magic method by which all good things can be accomplished, 
regardless of the will and the responsibility of the people. This is not the case, 
If the majority of the communities in a State are unable to enforce a law, 
either directly as a result of widespread disobedience or indirectly from public 
apathy, we have no reason to believe that some higher authority will be more 
successful. Federal experience during the prohibition era is strong evidence 
bearing on this point. The basic power of law enforcement still resides in the 
citizens of this Nation; without their cooperation no agency of government, 
whether local, State, or Federal, can do the job well. 

“It may be argued in defense of these proposals that no such power in the 
State or Federal Government was either assumed or intended—that the author. 
ity proposed is to be used only in a limited and occasional situation where local 
law enforcement has broken down. This argument is not reassuring; it is little 
more than a promise that the power requested will not be abused. We had bet- 
ter catch the malefactors with the statutes now available to us rather than 
fasten another control over every community in order to fashion a new trap for 
improper law enforcement in a few of them. 

“The most compelling argument against any move toward a centralization 
of police power is the danger which it represents to democratic self-govern- 
ment. We should not be misled by urbane representations that the power is 
limited and will be sparingly used. While this may well be the honest in- 
tention of those who first advance the proposal, we have good reason to fear 
a different result. Haperience teaches that power once granted to a sovereign 
authority is seldom relinquished, more often used to the hilt and extended in 
scope. It may be a tool of great value when used only for the public good 
but it can become a vicious weapon in the hands of one who is corrupt. The 
judgment of history is on the side of those who take the skeptical view.” 

We have quoted Mr. Hoover at length because his statement is of far- 
reaching importance. 

I believe his convictions on the necessity for keeping responsibility fixed at 
the local level have made a greater contribution to law enforcement in this 
country than any other single factor during the shifting political tides of the 
past several decades. 

I think his clarity of understanding of the function of the Federal Govern- 
ment in its relations with local law enforcement agencies is the cornerstone on 
which the Federal Bureau of Investigation has been successfully built. 

We think Mr. Hoover's logic and fundamental concern in fixing responsibility 
for good government at the local level should be recognized and adhered to, 
not only in the field of law enforcement. It is equally important in every other 
area of governmental actiivty and responsibility. 

His statement that “the most compelling argument against any move toward 
centralization of police power is the danger which it represents to democratic 
self government” should never be forgotten whether we are considering the 
civic duties of policemen, school officials, farmers, or any other American. 

Although in many respects we people in Florida, like people everywhere, 
have “looked at each other with a wild surmise” during the last few years 
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and now we stand “upon a peak in Darien,” we feel that in due time we can 
adjust to this brave new world. But we can do it better without the image 
of Federal domination or the hair shirt of emotionally inspired Federal 
laws. 

We survived reconstruction and the social adjustment of the past 90 years 
with the aid of a wise and fair legal doctrine called separate but equal. 

Now that this has been denied us, by a reversal of the U.S. Supreme Court 
of its own well-established precedent, we must find a new way for our people 
who share the same land but not the same cultural standards, to live together 
peaceably with a common respect for virtue and mutual tolerance of each other’s 
faults. 

With respect to education, we do not know what the answer will be but 
it may prove to be a combined system of public and private schools. We do 
not feel that any of the laws proposed here will help and we are sure that 
some of them will do harm. 

We have weathered through the day of the carpetbagger, the times of famine, 
hurricanes, freezes, high water, and more recently burrowing nematodes, and 
the NAACP. We are not dismayed and we think Florida has a great future 
for all our people of every race. 

Finally, I believe that racial tolerance and social acceptance must necessarily 
be freely given and graciously received. They result from the efforts of the 
humanitarian, not of penal codes. 

There is reason to think that the yeast of discontent in our dealings with 
one another is at work throughout the land. But yeast is a delicate substance, 
easily killed if heated too fast and the loaf will not rise without it. 

Many of us feel that the U.S. Supreme Court has made a grievous error in 
its school integration decision. Although we respect the Court as an institution 
of Government, we do feel free to criticize its opinions. We believe that the 
right of the people to disagree and to criticize is an essential safeguard to the 
integrity of a free and just Court. 

We hope that Congress will not compound the error of the Court with unwise, 
unconstitutional, and unnecessary enactments which may destroy the patient 
efforts of those who value democracy more than their personal longings and 
private prejudices. 


Senator Henninos. The following statements are also included for 
incorporation into the record at this point: The statement of Thomas 
R. Waring, editor of the News and Courier, Charleston, 8.C.; a letter 
of Mrs. Robert E. Osth with my reply; and the copy of a bill which 
has been referred to this subcommittee by the Committee on the Judi- 
ciary, S. 1277, a bill to extend to uniformed members of the Armed 
Forces the same protection against bodily attack as is now granted 
to personnel of the Coast Guard. 

(The documents referred to are as follows:) 


STATEMENT OF THOMAS R. WARING, EpIToR OF THE NEWS AND COURIER, 
CHARLESTON, S.C. 


Iam a spokesman for no organization or group of people. I am a newspaper 
editor in a position that offers opportunities to observe and report on people in 
the region where I live. 

I believe it is a fact that the overwhelmingly majority of southern people are 
unalterably opposed to mixing races in public schools. They are opposed to it 
now or later. 

They hold this view not on account of hatred or bigotry, as you may have 
been told. They hold it because they sincerely believe, on the basis of first- 
hand experience, that separate schools are best for both races. 

In presenting this as the view of the majority of southerners, I refer to white 
southerners, because they are about 75 percent of the population. But the pro- 
portion varies greatly. In my home community, for instance, the population is 
about 50-50. In some neighborhoods, Negroes outnumber whites 10 to 1. In 
many school districts integration would mean sending white children to Negro 
schools. 

While I do not pose as a spokesman for the colored people, nor pretend to 
read their minds, I believe that most of them are happy and satisfied. I do not 
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believe the NAACP by any means represents a unanimous feeling among the 
southern Negroes. 

In some southerners are willing to accept token integration rather than shut 
down their schools it does not mean that they approve, or accept it permanently 
Even token integration brings tension and constant threat of disorder, as wel] as 
fear of other evils. 

If integration is wrong, as we believe it is, we do not concede that a little bit 
of itis right. The strength of resistance testifies to the depth of this belief. The 
choice between separate schools and no schools is an agonizing one for people 
who have spent years developing an education system. 

Cordons of police ringed the school at Arlington to enforce admission of foyr 
colored children. Not even parents were allowed near the schoolhouse. An Ags. 
sociated Press reporter said the scene presented a picture of “Alcatraz, Southern 
style.” The trappings of the police state were mounted within sight of the U.g, 
Capitol. 

It is not alone the entrance of a few colored children at Arlington or elsewhere 
that created all this furor. White southerners are more accustomed to Negroes 
than people in other regions. It is the seizure of rights and powers for local 
self-government that makes southern hearts turn cold. 

The Supreme Court has rewritten the Constitution it swore to uphold. Chief 
Justice Holmes, Justice Brandeis, and other liberals accepted “the law of the 
land” to mean the States had a right to operate separate but equal schools. 

Whether the South closes public schools under threat of mixing, or struggles 
in some regions with the perils of integration, public education will be damaged, 

For white pupils, standards of education will decline. This has been the ex- 
perience in Washington, D.C., and in other places that have undergone mass inte- 
gration. The statement is well documented and I haven’t time to explore it 
further. 

For colored pupils, the relaxed and familiar conditions of their own schools 
are lost. Discipline breaks down. We have no blackboard jungles in the South, 
and we do not want them. 

Though not all southern schools, white or Negro, have achieved the highest 
standards, they have vastly improved in recent years. Southerners have spent 
billions of dollars on them. They had a contract with the Federal Government 
that guaranteed separation of the races. They would not have taxed them- 
selves for mixed schools. And nobody knows how long they would continue to 
support schools they don’t control. In any event, public education is bound to 
suffer. 

Local self-government, through division of State and Federal powers, is the key- 
stone of our Republic. It is being torn apart for the sake of a sociological experi- 
ment. Ifa police state is substituted for the Republic, no racé will gain. 

Once before, in Prohibition, the United States experimented with sociology. 
Prohibition was a failure. It brought on bootlegging and a crime wave. Even- 
tually the people came to their senses. They repealed Prohibition. At least it 
had the authority of lawful constitutional amendment. This time the experi- 
ment is with the lives of children—on the basis of court decrees. 

Southerners are concerned for the welfare of both races. They realize the need 
to educate colored people as well as white. They need colored citizens for man- 
power in the burgeoning new industries. They want to build the earning power 
of Negro workers so they can carry more of their share of the economy. 

In his inaugural address last month, South Carolina’s young Governor, Ernest 
F. Hollings, referred to these problems. He said, and I quote: 

“T shall not dwell on the subject of segregation as it affects race relations. 
We have all heard too much on this subject and there is too much to be done in the 
days ahead for us to waste our energies and arouse our tempers over a subject 
upon which we, in South Carolina, are in essential agreement. 

“We are fortunate in having a well-nigh boundless store of good will and 
understanding among all races and beliefs in South Carolina. In our schools, 
peace patrols the school corridors; unlike New York, we do not need armed 
guards. The Negroes of our State feel that schools are intended for education. 
They feel that their Governor and generai assembly are doing everything possible 
to provide them the best educational program and the best opportunity to suc- 
ceed on an individual basis. Let alone, we shall continue to do this. 

“As a practical matter, this can only be done in the segregated pattern, and 
for those who would by integration destroy the education, culture, opportunity, 
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and friendship of both races, I simply state that our position of determined re- 
sistance remains unchanged.” 

' Southern people are not, as you may have been told, captives of blind leaders 
who will not or cannot read the signs of progress. 

The people demand that their public schools be separate. We hear sometimes 
about southern “moderates.” A moderate is an integrationist who isn’t in too 
big a hurry. Fast or slow, most southerners are convinced that mingling the 
schools would be disastrous. 

What is the aim of integration? 

It is not improvement for white pupils. Educational standards in mixed 
schools would have to be reduced to the lowest common denominator. 

It will not improve education for Negro pupils. An atmosphere of tension 
does not promote learning. Discipline would have to suffer when any classroom 
incident is likely to explode into a racial incident. 

It would not promote good relations between the races. 30th North and 
South, integration or attempts at it have created racial trouble. 

It will not create respect abroad for the United States. Internal squabbles 
involving troops, police, and constant arguments over rights and freedoms are 
signs of unstable conditions. 

If the aim of integration is to sustain legal and sociological theories, without 
regard to practical effects on human beings, it is not defensible. 

If the aim is to humiliate the white southerners, it is beneath contempt. 

If the aim is to raise the status of the Negro, it won’t work. The Negro needs 
many things more than he needs association with white people on an involuntary 
basis. 

While national diplomacy courts favor in foreign countries, on the domestic 
front the American Government is not Seeking to win friends and influence 
people in Southern States. 

I shall not attempt to explore the reasons for those policies. They are in 
large measure political. 

The National Association for the Advancement of Colored People has been able 
to exploit these political forces. It has achieved a balance of power out of all 
proportion to its actual worth. Millions of white southerners have become an 
unorganized and oppressed minority. 

The NAACP creates division and animosity. Some of its leaders have official 
records of contacts with subversive organizations. Their names have been 
published in reports of congressional committees. 

With its political allies, the NAACP has set up a virtual censorship on race. 

One minor bit of evidence is the removal of dialect from magazines, books, 
and newspapers. Though Negro dialect is forbidden, a California cartoonist 
who lampooned the southern speech of Governor Faubus was singled out recently 
for some kind of “freedom award.” 

Negro crime in cities is appalling, but the facts are being deliberately disguised 
in the paper curtain press. 

Superior force may overwhelm the South, as it has done before. But troops 
and police cannot forever suppress millions of resourceful people. 

I do not believe the rest of the country wants some of the States to become 
concentration camps for the sake of mixing white and colored children against 
their parents’ will. 


MARCH 26, 1959. 
Mrs. Ropert E. OstH, 
Berryvilie, Va. 

Deak Mrs. OstH: This will acknowledge receipt of your letter dated March 
21, 1959. 

Noting your interest in having your statement included as part of the printed 
record of hearings currently being conducted by the Senate Constitutional Rights 
Subcommittee on pending Federal civil rights legislation, I assure you that I 
shall submit your letter to the subcommittee for its consideration at the earliest 
opportunity. 

Sincerely yours, 
THOMAS C. HENNINGS, Jr., 
Chairman. 








4y4 CIVIL RIGHTS—1959 


BERRYVILLE, VA., March 21, 1959. 
CONSTITUTIONAL RIGHTS SUBCOMMITTEE, 
Senate Office Building, Washington, D.C. 

GENTLEMEN: As all our constitutional rights are already spelled out for yg 
in the Bill of Rights, I see no need whatever for your subcommittee’s holding 
hearings on this subject. 

Please make this protest a part of the printed hearings and send me qa copy 
of the hearings and report when they are ready. 

Yours very truly, 
ELIZABETH H. Ostn, 
Mrs. Robert E. Osth. 





{S. 1277, 86th Cong., 1st Sess.] 


A BILL To extend to uniformed members of the Armed Forces the same protection 
against bodily attack as is now granted to personnel of the Coast Guard 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1114 of title 18, United States 
Code, is amended by striking out the words “enlisted man of the Coast Guard,” 


and inserting in lieu thereof the words “uniformed member of the Army, Navy, 
Air Force, Marine Corps, or Coast Guard,”’. 


Senator Henninos. I would also like to include at this point the 
text of S. 1199, a bill to prevent discrimination in any public or semi- 
public place or by any public or semipublic transportation against 
members of the Armed Forces because of race, color, or creed. 

(The bill reads as follows :) 

{S. 1199, 86th Cong., 1st sess.] 


A BILL To prevent discrimination in any public or semipublic place or by any public or 
semipublic transportation against members of the Armed Forces because of race, color, 
or creed 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 13 of title 18 of the United 
States Code is amended by adding at the end thereof the following new section: 


“$ 245. Discrimination against members of Armed Forces because of race, color, 
or creed 

‘Whoever, being a proprietor, manager, or employee of any hotel, restaurant, 
theater, park, or other public or semipublic place, or a proprietor or operator of 
any public or semipublic transportation, discriminates, in the provision of any 
service or facility afforded in such place, or by such transportation, against any 
member of the Armed Forces of the United States in uniform because of the 
race, color, or creed of such member, shall be fined not more than $1,000 or 
imprisoned not more than one year, or both.” 

(b) The analysis of such chapter is amended by adding at the end thereof 


“945. Discrimination against members of Armed Forces because of race, color, or creed.” 


Senator Hennines. The subcommittee will now stand in recess, 
subject to the call of the Chair. 

(Whereupon, at 12:45 p.m., the subcommittee recessed, to meet 
again at the call of the chairman of the subcommittee.) 
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THURSDAY, APRIL 16, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
$18 (the caucus room), Old Senate Office Building, Hon. Thomas C. 
Hennings, Jr. (chairman of the subcommittee), presiding. 

Present : Senators Hennings, Johnston, and Carroll. 

Also present: Charles H. Slayman, Jr., chief counsel and staff 
director; and J. Delmas Escoe, assistant counsel. 

Senator Henninos. The subcommittee will please come to order. 

This is a continuation of subcommittee hearings, being the seventh 
day in this year’s series on certain civil rights proposals. 

Our first witness today will be Senator C lifford C ase, our esteemed 
colleague from . State of New Jersey. 

Senator Case, I don’t have to tell you, you know you may proceed 
in any manner that pleases you, and you may—this goes for all the 
witnesses—you may read from a prepared statement, if you so desire; 
you may express your own comments or observations, or you may 
proce ed without the use of the statement. 

We are very glad to have you here this morning, Senator Case, for 
the guidance and assistance of this committee in undertaking to con- 
sider legislation which has been introduced relating to civil rights, 
and we are hearing from both, and indeed, several sides of the pro- 
posed views in varying degrees about this very difficult and important 
problem. 

Senator Case, you may proceed, sir; please. 


STATEMENT OF HON. CLIFFORD P. CASE, U.S. SENATOR FROM THE 
STATE OF NEW JERSEY 


Senator Case. Thank you, Mr. Chairman. 

It is a pleasure to have this opportunity to appear before the sub- 
committee to support needed congressional action in the field of civil 
rights. 

I would like to speak in favor of six bills of which I am cosponsor: 
8.456, S. 810,S. 955, S. 957, S. 958, and S. 960. 

My remarks will be designed to show the need for each rather than 
to explain the mechanics of its operation. Others have appeared be- 
fore your subcommittee to discuss each of these measures in detail. 

In the first place, there is much need for improving and strengthen- 
ing some of the provisions of the 1957 Civil Rights Act. For ex- 
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ample, a 2-year extension of the life of the Civil Rights Commission js 
necessary, In my judgment, Mr. Chairman, and very desirable if the 
Commission is to finish the job for which it was created by Congress, 

The President has requested a 2-year extension, of course, and it is 
yrovided for in a number of the bills sponsored by the members of 
bot h parties. 

Second, on the question of protection of voting rights, the preserva- 
tion of records, registration records, and the authority for the Attorney 
General to inspect the records as provided for by 8. 960. 

Provisions of the 1957 act which were designed to strengthen and 
protect voting rights should be strengthened. __ ue 

30th the Attorney General and the Civil Rights Commission were 
given responsibility under that 1957 act to investigate complaints 
of discrimination in voting rights cases. But in recent months in- 
vestigations have been made almost impossible—and certainly very 
difficult—by the refusal of State and local authorities to let Federal 
officials inspect registration records. 

Alabama, where a Federal investigation of voter discrimination 
has been undertaken, has gone so far as to pass a State law permitting 
the destruction of registration records. Louisiana officials have de- 
fied current efforts by the Civil Rights Commission to obtain voting 
information. 

And so I strongly feel that Congress must require that such records 
be preserved, and that they be made available for inspection if voting 
rights are to be effectively protected. 

One of the administration bills, S. 957, as I said, would achieve this 
result, and I believe such protection should be included in any bill 
recommended by the subcommittee. 

Then there is the matter of consideration of amendments to the 
Civil Rights Act of 1957 to remove any doubt concerning the Federal 
authority to enjoin voting discrimination by State agencies, as well as 
by individuals. 

I hope the subcommittee will give attention to the need for amend- 
ing the injunction provisions of the 1957 act to provide in the voting 
cases for action against discriminatory practices by the State as well 
as by individual registrars and other officials. 

As you know, the first injunction action brought by the Attorney 
General under the 1957 act failed because of the jurisdictional tech- 
nicalities relating to this very question. In that case, brought in 
Macon County, Ala., the individual voting officials whose alleged dis- 
crimination against Negro voting applicants was on trial had resigned 
before the trial commenced. The district court, holding that the 1957 
act authorized injunctive action only against individuals and not 
against the State, dismissed the case. If this interpretation should 
be affirmed on appeal, local officials may defeat effective enforcement 
of voting rights by the simple expedient of resigning from their jobs 
when suit is brought by the Attorney General. 

Further action by Congress may be necessary to prevent this flouting 
of voting rights, and I believe the subcommittee will want to consider, 
and I hope it will, the advisability of clarifying this aspect of the law. 

Then there is the question of protection of 14th amendment rights. 
The administration bill, S. 955, would make it a Federal offense 
willfully to use force or threats of force to obstruct court orders in 
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school segregation cases. I believe it should certainly be adopted. 
Attorney General Rogers has outlined in detail the need for this 
measure. I do not think I, therefore, need to duplicate his remarks, 
and I do not want to take the time of the subcommittee unnecessarily, 
but I feel this should be a part of the action Congress ought to take 
this year. , ; A 

I think, too, that Congress ought to affirm the Supreme Court’s 
school desegregation decision. I think there is urgent need to do 
this. We need action by Congress and the executive branch to re- 
inforce the work of the courts in upholding the rights of American 
children, whatever their race, color, or creed, to equal educational 
opportunity in the schools. 

Now, at the minimum, I believe Congress ought to enact a clear 
statement in support of the school desegregation decision. Following 
the Court’s decision in 1954, and again in 1955, many of us hoped that 
racial discrimination in the schools would be eliminated by voluntary 
action, backed up, if necessary, by the courts. This hope has largely 
vanished as this issue has been seized upon as a political rather than 
a legal or moral question. Attacks upon the Supreme Court and 
emotional appeals to racial prejudice in many places have silenced the 
voice of reason and conscience. And these demagogic appeals have 
been used not only to win elections but to obscure the fundamental 
law. 

I am sure you will recall, for example, that the attorney for the 
Little Rock School Board stood before the Supreme Court last fall 
and actually argued that there was some doubt about the law of the 
land. He based his argument on the fact that the Governors and 
legislators of his State and adjoining States had led. the people to be- 
lieve there was a superior law that would let them counter or nullify 
the Supreme Court’s decrees. 

Of course, the Supreme Court rejected his argument, but I think 
there is a lesson for all of us in the fact that he was able to make the 
argument without being laughed out of Court. 

Congress can and ought to remove any doubts which have been 
created by adopting an affirmative statement of congressional support 
for the principle of equal rights set forth in the school desegregation 
eases. Both S. 810, the Douglas bill, and S. 958, one of the administra- 
tion bills which has been referred to another committee, provide for 
such a statement of principle. Either measure could serve as a useful 
model for this particular action. 

Then I think we should have new Federal procedures to assist in 
the desegregation process. Congress ought to act this year to improve 
the judicial and other procedures for dealing with these problems. 
Judicial procedures themselves ought to be improved, and the courts 
should also be assured of help from the legislative and executive 
branches in dealing with determined defiance by certain State govern- 
ments. 

C. Vann Woodward, author of a number of Southern historical 
works, reminds us that legal authority has been frustrated by deter- 
mined resistance in the past. It is quite possible, he suggests, that 
the decisions in the school cases may similarly be blocked by implac- 
able State opposition today. , 
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In his own words, and I quote: 

There is so far no professed intention of compliance in the lower South, and 
there is open boasting of the fact. Civil disobedience and passive resistance to 
authority on grounds of principle are old traditions in America. They have a 
rather remarkable record of success, and they have not been employed exclusively 
on the side of the angels. If they have been effectively used to nullify the 
Fugitive Slave Act, they have also been used to nullify the Volstead Act anq 
to make a mockery of treaties guaranteeing the rights of Indians that were 
backed by decisions of the Supreme Court. 

Current events give credence to this historical view. It is true, 
of course, that in the border States real progress has been made in 
eliminating segregated schools. Indeed, all but a handful of the ap- 
proxim: ately 800 school districts which have desegregated since 1954 
are in border St: ites. Token desegregation has ‘also taken place in 
Arkansas and Virginia, where the litigation of school cases has been 
centered. 

But the progress made thus far, measured in terms of the number 
of districts desegregated, is less than in any previous year. Only 18 
districts completed or began desegregation in the last year 

In six States of the lower South, not a single school has been de- 
segregated in the nearly 5 years since the original decision. E xcept 
for the metropolitan centers of Atlanta, Miami, and New Orleans, 
where concern has been expressed about the economic and other effects 
of continued segregation upon the cities’ growth, rigid resistance re- 
mains the order of the day. In the absence of some kind of local 
option plan which would permit these cities to decide this question 
for themselves, there is very great doubt that desegregation can be 
carried out even in those localities that wish to do so. 

That these six States have a very difficult problem I would be the 
last to deny. Long-standing habits are not easily changed, and the 
South is being asked to break away from the customary patterns of 
many years. "This is, therefore, a time for patience and understanding 
on the part of all of us. 

But we have been patient in the years since the school desegregation 
decisions were handed down, and we have been rewarded with the 
spectacle of intransigent adherence to the old ways. The voices of 
many good Southern people who were willing at least to make a start 
on the “problem have been silenced in these years. If we continue to 
stand idly by while the States defiantly defend the practice of dis- 
crimination and punish those who seek to eliminate it in their own 
localities, surely we will only pander to the habit of segregation and 
encourage dis srespect for constitutional authority. 

In the light of this history, the real issue > before Congress, Mr. Chair- 
man, is not the pace or plan of desegregation. The “real issue is un- 
reasoning defiance of Federal authority by certain State governments. 

There are a number of useful things Congress can do to improve 
upon present procedures for dealing with this problem. 

Among the procedures that have been suggested are : 

1. Mediation and conciliation. 

2. Technical assistance, as in S. 810, for example. 

3. Financial assistance to meet the cost of desegregation, as in $.810 
and S. 958. 

4. Authority for the Attorney General to bring civil suits to prevent 
discriminatory practices which violate the 14th amendment to the 
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Constitution, as proposed by S. 456 and S. 810. There is increasing 

ublic recognition, as each of these new proposals indicates, that we 
cannot rely solely upon private lawsuits to bring about school de- 
segregation. : He 5 : : 

There are a number of reasons for this. Litigation is expensive. 
It exacerbates ill-feeling between the parties. And it does not afford 
the flexibility which is possible in a negotiated settlement outside the 
courtroom. Yet it is, nevertheless, an indispensable weapon in re- 
grve. For the mere knowledge that court action Is available is often 
an inducement to the parties to seek, wherever possible, to find agree- 
ment by negotiation between themselves. 

This kind of negotiation would be possible under the terms of the 
Douglas bill, S. 810, which would use concilation and technical and 
financial assistance to help eliminate school segregation. 

The use of modern mediation and conciliation techniques, which 
have been successfully used in labor-management disputes for a good 
many years, is suggested by the Douglas bill, and has been elaborated 
in detail in the Johnson bill, S. 449. These are constructive proposals 
and merit sympathetic attention by the subcommittee, which I am sure 
will be given. 

But as in the case of any negotiated settlement, effective mediation 
results depend upon the existence of outside inducements which make 
the settlement of differences attractive to both parties. This induce- 
ment would be provided in Senator Douglas’ bill, which I have co- 
sponsored, by providing legal authority for the Attorney General to 
bring civil suits to enforce civil rights. The Douglas bill would en- 
able the Attorney General to bring such suits upon request of the Sec- 
retary of Health, Education, and Welfare, when conciliation and 
offers of assistance have failed, or upon complaint by an individual 
who is unable for financial or other reasons to bring suit himself. 

Taken together with the technical and financial assistance which 
the Douglas bill would also furnish to localities seeking to carry out 
desegregation, the provision for mediating disputes concerning racial 
discrimination should be a constructive tool, lam sure. It might, for 
example, be particularly useful in localities such as Atlanta or Miami, 
which may in the future wish to desegregate in the face of strong 
opposition from the State level. The threat of losing State financial 
assistance—which might otherwise make such localities hesitate to 
proceed with desegregation—would no longer be a bar if Federal 
assistance were available on a short-term emergency basis. 

Senator Lyndon Johnson’s bill, which has the most elaborate provi- 
sions for mediation and conciliation, is deficient because it does not 
provide any of these related assistance and enforcement tools. Lack- 
ing these, the provision for mediation and conciliation, alone, would 
appear to be both unrealistic and of doubtful utility. 

enator Henninos. If I may interrupt at that point, Senator Case, 
and I apologize for so doing 

Senator Case. Yes, indeed. 

Senator Hennrnos. Is it your view that the bill introduced by 
Senator Johnson, while good as far as it goes, would envisage negotia- 
tions in an effort to compose differences—but should they not be 


resolved, that would be the end of the road insofar as that legislation 
ls concerned ? 
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Senator Case. That is my view, Mr. Chairman, very definitely, ang 
while I certainly applaud every effort to improve ‘the situation 

Senator Hennrnes. We understand that. 

Senator Case. I do feel that to hope for success from a bill which 
goes no further than Senator Johnson’s is quite unrealistic, indeed, 

and I am concerned that its very proposal may make it—may bring 
shout a situation in which people think they have done something 
and they have not; and in fact, this in itself will set back the cause 
of real action. 

Title II of the Douglas bill provides for gathering information, 
conducting surveys, and holding State conferences conc erning the 
progress of desegregation. 

There is a great need for a central storehouse of inform: ation con- 
cerning the tec hniques that have been successfully employed in com- 
munities that have desegregated. School officials in such communi- 
ties have stressed the importance of laying the groundwork for de- 
segregation by through discussion and consultation with local Civie, 
profession: al and religious groups. Their experience should be made 
readily available in the future to communities which establish de- 
segregation plans. 

S. 958, an administration bill, which has been referred to the Senate 
Labor : and Public Welfare C ommittee e, and title IIT of the Douglas 
bill, S. 810, offer financial assistance to help States and localities meet 
any additional costs resulting from the elimination of segregated 
schools. Both would provide for grants either to the States or directly 
to local educational agencies to help pay for needed staff specialists, 
such as pupil pl: .cement, or school social workers, and to meet other 
expenditures incurred in connection with desegregation. S. 810 would 
provide, also, for Federal grants to replace State payments to a school 
district withdrawn because the district is eliminating segregation. 

I do urge the subcommittee to consider favor ably grants of this 
kind The Federal Government has a clear obligation to help States 
and localities meet the cost of compiying with the Supreme Court 
decisions. 

Then the urgency of providing authority for the Attorney General 
to institute suits for preventive relie f, as provided in Senator Javits’ 
bill, S. 456, and in Senator Douglas’ bill, S. 810, should also be ap- 
parent. As all of you know, authority of this kind was provided in 
part III of the civil rights bill as it ‘passed the Hlouse 2 years ago, 
but the authority was stricken from the bill in the Senate. 

I have no desire to rehash the debate over part III, but T do feel 
the need for such legislation is even clearer now than it was at that 
time. You will note that the Attorney General would be authorized, 
under the Javits bill, to act only— 
upon written complaint or information on oath or affirmation of any person who 
is subject to or threatened with the loss of his right to equal protection of the 
laws by reason of race, color, religion, or national origin, and who is unable 
because of financial inability or other reason effectively to prosecute a Federal 
civil proceeding on his own behalf. 

Sinilar limitations are contained in title VI of the Douglas bill. 

As I have indicated above, the settlement of desegregation dis- 
putes out of court through the procedures of mediation and concilia- 
tion, technical assistance, and financial aid depend, really, I think at 
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the present juncture, for their effectiveness upon the presence of ef- 
fective sanctions which will be an inducement to negotiated settle- 
ment. The restoration of part IIIT would provide such a sanction, 
not only in the school cases but in other cases involving segregation in 
public transportation, public parks cases, and other public facilities 
where equal protection of the law as guaranteed by the 14th amend- 
ment of the Constitution has been denied. 

The restoration of part III is nec essary, also, because of the un- 
usually expensive nature of litigation in this field. The private liti- 
gation of these cases is particularly costly because the States will ex- 
haust every avenue of appeal in order to delay action, as well as, of 
course, to deny it. 

Individual Negro parents face an almost impossible task in bring- 
ing court suits to. protect their children’s rights. Frequently, the par- 
ents come from the lowest income groups in the community. Where 
can they hope to find the funds to finance court actions that may cost 
thousands of collars? And, even if they should find the w herewithal, 
will they be able to survive the economic and social pressures so often 
employ ed to restrain them from asserting their 1 ights ? 

Help from other private sources has also become more difficult to 
secure. The efforts of private groups, such as the National Associ- 
ation for the Advancement of Colored People, to provide a legal serv- 
ies have been undermined in many Southern States by the passage of 
antibarratry statutes which prohibit “outsiders” to provide legal serv- 
ices or financial assistance for court action. 

Where these conditions prevail, the Attorney General ought to be 
authorized to bring suit himself. 

The Douglas bill also provides that, in the event all efforts through 
conciliation, technical assistance e, and offer of financial aid have failed, 
then the Secretary of Health, Education, and Welfare may draw up 
a tentative pli n for elimin: ating segregation. This shall be drawn 
up after consultations with local, State, and regional officials and 
citizens and must take into account the particular area’s need for time 
toadjust from segregated to desegregazed schools. 

Following these consultations and public hearings, if agreement has 
not been reached, the Secretary may prepare an approved plan of de- 
segregation for the area in question. If this plan is finally rejected, 
the Secretary may then request the Attorney General to institute a 
civil action for preventive relief. Final judgment would, therefore, 
continue to lie with the Federal district courts. 

In cases where States or localities do not wish to comply with the 
Supreme Court decisions, these administrative proceedings would pro- 
vide a much more intelligent and thorough basis for court considera- 
tion of the issues than would normally be possible in ordinary liti- 
gation. 

Mr. Chairman, that concludes my statement. While our proceed- 
ings are being conducted at perhaps a lower level of intensity at the 
moment than has been the case sometimes in the past, I feel very 
strongly that this may be merely the lull before the storm and perhaps 
the last effort to deal with this problem on a rational, moderate, and 
effective basis. 

Thank you very much, Mr. Chairman. 
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Senator Henninos. Senator Case, one of the most thoughtful and 
able members of the U.S. Senate—I mean you, not me. 

(Laughter. ) 

Senator Case. I would be inclined to agree with you thoroughly if 
you had 

Senator Hennines. We appreciate very much your coming here 
with your carefully prepared statement, and one to which you have 
obviously devoted considerable time and thought. 

Thank you for being here with us this morning. 

Senator Casr. Thank you very much. 

Senator Henninos. Senator Johnston, have you any questions? 

Senator Jounsron. I think I have one or two. I want to say this 
for Senator Case: I have had him on the Post Office and Civil Service 
Committee on which I was chairman, for many years, and I found 
him always outspoken in what he thought was right and just. 

I am criticizing nobody, no one for taking a different view than the 
one I take. But I would like to ask you how many colored people do 
you have in New Jersey / 

Senator Case. Senator Johnston, it ranged somewhere in the nature 
of 6 or 7 percent; it is a very considerable number in parts of the 
State, and it is growing. 

Senator Jounstron. Can you furnish for the record—you may not 
have it now, but can you furnish for the record the number of school- 
teachers that are colored in your State that are teaching 4 

Senator Case. I should be very happy to do that, 1f it is possible, 
I am not sure 

Senator Jonnsron. I think you can get that from your State edu- 
cational board. 

The reason I am asking that is that it will show the small amount 
of colored people that you do have. Of course, it is different in the 
State of South Carolina, and of course we think that we have handled 
the situation very well under the circumstances. I think if anyone 
had gone into South Carolina 25 years ago, when I was elected Gov- 
ernor the first time, and seen the conditions in South Carolina, and see 
them today, I think they would see a great, great improvement in 
South Carolina in the last 25 years; more so in the colored race than 
probably in the white race so far as schools are concerned, and that is 
one of the issues that is most in the forefront right now. 

When we are getting along so well, why should we at this time hop 
off on a different path ? 

(The information referred to is as follows :)} 








U.S. SENATE, 
Washington, D.C., June 25, 1959. 
Hon. OLIN JOHNSTON, 
Subcommittee on Constitutional Rights, 
Senate Judiciary Committee, 
Washington, D.C. 

DEAR SENATOR JOHNSTON: When I appeared before the subcommittee to testify 
on behalf of civil rights legislation, you inquired as to the number of Negro 
schoolteachers in New Jersey. 

I have checked with the New Jersey Department of Education and am in- 
formed that the count of teachers is not broken down by race. There are, | 
am informed, a substantial number of Negro schoolteachers and their assign- 
ment is not restricted to classes where Negro students predominate. 

Sincerely, 


CLIFForD P. CASE, U.S. Senator. 
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Senator Henninas. Very well. 

Senator Case. Mr. Chairman? 

Senator Henninos. Senator Case. 

Senator Casre. 1 know the sincerity with which the Senator from 
South Carolina holds the views that ‘he has, and I do know, too, his 
State and other States in the South have made great strides in im- 
provement in the schools over the last 20, 25 years, “I would say. This 
is unquestionably true. 

We do have a great, of course, and fundamental difference on the 
question of whether this i improvement has been at a pace as rapid as it 
should be, and also whether it crosses the barrier between equal but 
segregated into fully equal, or will cross it without outside help. 

Mr. Chairm: in, I ‘understand this problem is not of the making of 
our colleagues in the Senate and the House from the States in ques- 
tion. It is of their inheritance, and I am not one to sit in judgment 
upon anybody, certainly not upon people who are friendly and who 
hold these views with deep sincerity. 

My disagreement is complete, of course, 

Senator Jounston. I think my record will bear me out that when 
I was Governor you will find I commuted as ms iny sentences, whether 
they were for death or life sentences, for colored people as I did in 
the case of white people. I think you will find I reduced as many 
sentences and also paroled or pardoned as many colored people as I 
did white. I tried to treat all races fairly while in that capacity as 
Governor, and I think all Governors did. 

Senator Casr. Lamsure this is true, Mr. Chairman. 

Senator Henninos. I think we all recognize the distinguished Sen- 
ator from South Carolina, our colleague and member of this sub- 
committee, is certainly a humane man, and a man who believes in the 
essential elements, indeed, of justice. 

We cannot always agree upon what constitutes justice. I have no 
doubt that that is the case here today. 

Are there any further questions? 

Senator Jounston. No further questions. 

Senator Henninos. Thank you very much, Senator Case. 

Senator Jonnston. We certainly appreciate your testimony. 

Senator Hennrnes. At this time, handed to me by Mr. Slayman, 
our Counsel on Constitutional Rights, is a list showing that the next 
witness is Rev. DeQuincy Newman, of Spartanburg, “S.C. 

If the Reverend Newman will come forward, we will be very glad 
tohear from him at this time. 

We understand, Reverend Newman, that you are president of the 
South Carolina State NAACP Conference, and that your home is in 
Spartanburg, S.C. 

Mr. Mrrcneti. Mr. Chairman, with your permission 

Senator Hennines. Mr. Mitchell. 

Mr. Mircuetz. I would like just briefly to call attention to the fact 
that in addition to Reverend Newman, there are other ministers and 
residents of South Carolina here. They are not asking for time. 
Reverend Newman and Mr. Fleming will speak for them, but if you 
would indulge me I would just like to call their names so they could 
stand. 

Senator Henninas. I would like to say, Mr. Mitchell, on behalf 
of the subcommittee, that we welcome all who have come here to 
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assist us in undertaking to resolve this problem, and I must say we 
appreciate the forbearance of some to make statements which can 
be inserted in the record, and which would be read and studied ver 
carefully, although we do not foreclose or prevent any witness who 
is summoned or who appears under proper auspices and who jg 
responsible 

Mr. Mircne tt. It is for that reason 

Senator Hennes. To testify, so if, Mr. Mitchell, you wish, I wil] 
be glad to recognize Mr. Clarence Mitchell, who is executive director 
of the Washington bureau of the NAACP. 

Mr. Mitchell, we will be very glad to hear you and have you intro- 
duce those who have come here from the State of South Carolina or 
elsewhere. 

Mr. Mircnentt. Thank you for your usual graciousness, Mr, 
Chairman. 

The first individual I would like to ask to stand is Rev. H. D. Ander- 
son, who is the field secretary of the NAACP in South Carolina, and 
lives in Spartanburg, S.C. 

Then Mr. J. Arthur Brown, who is a businessman in Charleston 
S.C., and president of our Charleston branch. 

Then Mr. Fleming, who will testify after the Reverend Mr. Newman, 

The Reverend E. L. Silton, of Anderson, S.C., who is one of the 
defendants in a $6 million suit that some of the people who don't 
believe in desegregation 

Senator Hrennines. Does the reverend have $6 million he can 
readily lay his hands on ? 

Mr. Mrrerenu. I think there would be some problem in accumulat- 
ing that. [Laughter.] 

Then the Reverend J. J. Abney, who is the pastor of the Morris 
Street Baptist Church in Charleston, S.C. 

The Reverend Horace Sharper, who is the pastor of the First 
saptist Church in Sumter, 8.C., and will shortly be present, I don’t 
know whether he is yet in the audience, and I would like also to ree- 
ognize the presence of Bishop Stephen Gill Spottswood, who is the 
Bishop of the Seventh Episcopal District of the AME Zion Church, 
and finally, Mr. Chairman, I would like to call attention to the fact 
that there is a lady who will appear later who is no longer her own 
personal property, but as I told her earlier this morning, an institu- 
tion. 

In the days when you, Mr. Chairman, were a Member of the House 
and making a great fight against the crime of lynching, as you have 
always done, this lady on the outside and in the South was carrying on 
her fight in her way against injustices. She is Mrs. Dorothy Tilly, 
who was born in Hampton, Ga., the daughter of a Methodist clergy- 
man, who was a member of the Truman Civil Rights Committee in 
1947, and who has through the years maintained the good fight for 
decency and justice. 

I would just like to say about her, Mr. Chairman, that with all of 
these space developments, I don’t know where heaven is these days, 
and therefore I can’t answer that theological question. 

Senator Henninos. Does the reverend know, Clarence? 

Mr. Mircuetu. I don’t know. But I would say it is my opinion that 
wherever Mrs. Tilly goes, that because of her good work on this earth, 
that is where heaven will be. 
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Now, Mr. Newman. 

Senator Hennines. Thank you very much, Mr. Mitchell, and again 
on behalf of the Subcommittee on Constitutional Rights, we w elcome 
all of you who have come here to either participate by way of your 
testimony, or by other means, in the w ork of this subcommittee. 


We are glad to call upon you now, Reverend Newman, and you may 
proceed in any manner you desire. 


STATEMENT OF REV. I. DeQUINCY NEWMAN, PRESIDENT, SOUTH 
CAROLINA STATE CONFERENCE OF NAACP BRANCHES 


Reverend Newman. Mr. Chairman and gentlemen—— 

Senator Hennines. Excuse me, please, just a minute, Reverend 
Newman. 

If any of the other witnesses or any of the others in attendance, I 
should say, have prepared statements, or wish to send statements 
later for the record of these proceedings, they will be print _ acecord- 
ingly without objection, Senator Johnston, to printing the s 
submitted by these various witnesses. 


I say, is there objection to those who desire to submit statements? 
Senator Jounston. No—— 


Senator Hennines. Having the statements printed as part of the 
record ? 

Senator Jounston. So long as we try to keep it reasonable. 

Senator Hennrnos. We have had, as Senator Johnston points out, 
we have had many statements submitted, and we have had oral testi- 
mony; and | would, if I m: Ly, adjure those who submit statements to 
try to keep them precise and brief, as brief as they can be, because the 
record might become so unwieldy and bulky that it will not be read 
as it should be; and, by the same token, your statements may not have 
quite the attention they deserve if they are too long or repetitious or 
redundant. 

With that preliminary, we will be very glad to hear from you, Rev- 
erend Newman. 

Reverend Newman. Will the committee receive a letter from Mr. 
Thurgood Marshall to go into the record of this hearing ? 

Senator Hennines. Without objection, the letter from Mr. Thur- 


good Marshall will be received and made a part of the record. 
(The letter referred to is as follows :) 


atements 


Aprit 15, 1959. 
Hon. THomMaAs C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
Senate Office Building, Washington, D.C. 


Dear SENATOR HENNINGS: While I do not have the exact text of the statement, 
I understand that the Governor of South Carolina in testifying before your 
committee this week quoted a portion of my argument before the U.S. Supreme 
Court in the school segregation cases. I am advised that the quote he used 
involved my argument that the purpose of the pending cases was merely to have 
State laws requiring segregation removed from the books so that individuals 
could decide for themselves the racial problems involved in public schools. 

As I remember the argument in the Supreme Court, I took the position that 
we were not asking for affirmative relief but rather negative relief. We were 
not at that time arguing for integration but rather arguing for desegregation. 
Iam sure that anyone will realize the importance of proceeding step by step. 
The first objective had to be the removal of the existing State segregation 
statutes. It should have been hoped that once this was done by the clear 
definitive decision by the Supreme Court, the States would make a good faith 
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effort to permit local communities to work out their own problems. However, 
South Carolina remains as one of the five States determined, until this a; Ly, to 
prevent local communities from working out the problem of desegregation of ‘the 
schools regardless of their willingness to do so. Indeed, the State of South @ ‘aro. 
lina is among the States in the forefront of the battle to not only prevent com. 
pliance with the Brown decision but also to prevent Negroes and others Who 
believe in the 14th amendment from combining their efforts to bring about lawfy] 
compliance with the decision. 

In sum, I stand behind the argument made in the Brown eases and at the same 
time believe that South Carolina has demonstrated the need for additional] 
affirmative action on the part of the Congress to prevent said State from cop. 
tinuing to use its full State power to prevent local communities in the State 
from working out their own racial problems. Without such congressional ae tion, 
South Carolina and other States wiil continue this affirmative State action 
effectively denying to Negroes in South Carolina their rights guaranteed by the 
Constitution. 

I hope that the quotation of my argument as made by the Governor of South 
Carolina may be corrected in your records. 

Very truly yours, 
THURGOOD MARSHALL, 
Counsel, National Association for the Advancement of Colored People. 

Senator HennrINGs. Peg oh anime 

Reverend Newman. Mr. Chairman and gentlemen of the committee, 
Tam DeQuincy Newman, a Spartansburg, §.C. , the hometown of the 
senior Senator from South Carolina, the Honor: able Olin D. Johnston, 
I am a minister of the Gospel, and have served in the Methodist itiner- 
ant for the past 28 years. During these 25 years and the years of my 
childhood and youth, spent in a parsonage, my father having been a 
Methodist itinerant minister, I have lived in 12 counties of South 
Carolina. I have ministered to churches in six of these counties. Al] 
my adult life, save for 4 years in Atlanta, Ga., in preparation for the 
ministry, I have lived in South Carolina. 

Senator Hennes. If the reverend will suspend, we are very glad 
to have with us this morning a distinguished and most able member 
of this subcommittee, the Honorable Senator Carroll, who is the 
junior Senator from the State of Colorado. 

(At this point Senator Carroll entered the hearing room.) 

Reverend Newman. As a minister, and as president of the South 
Carolina Conference of NAACP branches, and as a member of several 
fraternal, professional, and civic organizations, I have come to know 
the hopes and aspirations and aims “of Negroes. I am confident that 
I am in a better position to testify concerning the views of Negroes 
on the civil rights bills now under consideration by this committee 
than the group of citizens from South Carolina who testified before 
this committee on Tuesday, April 14, 1959. I go so far to say, and 
I do so without fear of successful contradiction, that those who have 
no relationship with Negroes—social, religious, civic, or otherwise— 
have little or no opportunity to know what the views of the Negroes 
of South Carolina are, much less their hopes, aspirations, and aims. 

The Governor of South Carolina stated before this committee on 
Tuesday, April 14, 1959, that South Carolina is a place of oppor- 
tunity for Negroes. He stated that there are 7,200 Negro teachers in 
the school system of South Carolina, and that there are outstanding 
Negro members of the legal and medical professions. What the Gov- 
ernor failed to state is that South Carolina does not admit Negro stu- 
dents to the law school of the University of South Carolina. 
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The Governor failed to state that South Carolina denies Negroes the 
opportunity of securing their medical education at the South Carolina 
Medical College 

Senator Henninos. May I ask you at this point, Reverend, is there 
a separate law school in the State for Negroes ¢ 

Reverend NewMan. There is a separate law school sponsored by the 
State of South Carolina that came as a result of court action. 

Senator Henninoas. The Gaines decision ? 

Reverend Newman. Yes; under the Plessy v. Ferguson decision. 

Senator Henninos. Yes; without reflecting upon the law school in 
South Carolina, would you say that it is considered by you as being 
equal in caliber, standing, to the other law school maintained by the 
State 4 

Reverend Newman. Personally, I am not in position to judge, to 
make a comparison between the two law schools—— 

Senator Henninos. I realize that is a difficult question. 

Reverend NEwMAN. Except to say—— 

Senator Hennines. Is it well attended ? 

Reverend NewMan. Except to say a citizen of a State should have 
the privilege to attend any school provided by that State, particularly 
when the schools are financed at the expense of taxpayers. 

Senator Hpenninos. Thank you. 

Reverend NewMan. Also, it is necessary—— 

Senator Jonnsron. I believe the law school is at Orangeburg; is 
that not true. 

Reverend Newman. It is, sir. 

Senator Jounston. It was put there because the colored college was 
already there, I believe, isn’t that true? 

Reverend Newman. That could be. 

Senator Jounston. It has been there for many, many years, I mean 
the college has been. 

Reverend Newman. The college has been there for many, many 
years. 

Senator Jounston. That is true. 

Reverend Newman. It is necessary for a Negro to leave his home 
and his State to pursue a medical education, while there does exist in 
South Carolina a medical college of South Carolina in the city of 
Charleston to which Negroes are denied admission. 

As to the Negro schoolteachers, the teaching profession in South 
Carolina represents only a very small fraction of the overall employ- 
ment opportunity in South Carolina. The Governor of South Case: 
lina pointed out in his testimony that South Carolina employs more 
Negro teachers than the States of New York, New Jersey, Delaware, 
Rhode Island, Massachusetts, and Connecticut combined. However, 
he failed to point out that there is but one Negro school board member 
in all the school districts in South Carolina, and that there is not one 
Negro on the board of trustees of South Carolina State A, & M. Col- 
lege at Orangeburg, the only institution of higher learning in the 
State of South Carolina for Negroes. 

The Governor failed to point out that no Negro sits on the seven- 
member State board of education, and that of the 96 persons on the 
staff of the State department of education only three are Negroes. 














508 CIVIL RIGHTS—1959 


The Governor neglected to mention that while the State of South 
Carolina appropriates over $10 million for the higher education of 
white youth, it appropriates $1.152 million for Negro youth. 

Senator Hennines. What was the figure as to the appropriation? 
I missed that. 

Reverend Newman. $1.152 million for Negro youth, higher 
education. 

Senator Hennines. How much for the white? 

Reverend NewMan. $10 million. 

Senator Hennines. Ten to 1? 

Reverend NewMAN. Yes, sir. 

Senator Hennines. Thank you. 

Senator Jounston. Do you have what the college population is, 
white and colored ? 

Reverend Newman. We can submit that for the record, sir. 

Senator Jounston. I would like to have it, and even if you can get 
ahold of it, of whites that go to colleges outside of the State, both 
white and colored, that would be fair to both. Do you see the point? 

Senator Henninos. I think the Reverend can later supply those 
figures. 

teverend Newman. We can. 

Senator Henninos. Thank you. 

Reverend Newman. Negroes compose more than 40 percent of the 
population of South Carolina, yet only about 10 percent of the amount 
appropriated for higher learning goes to Negroes. 

Let us look a bit further into the picture of the discrimination as 
practiced in South Carolina against Negroes in the realm of State- 
supported educational programs. According to the report of the State 
superintendent of education, $353,599 was spent in white elementary 
schools while only $170,983 was spent in Negro schools for libraries, 
audiovisual aids, et cetera. There we would be prepared to submit to 
this committee for its record quite an exhaustible report on the in- 
equalities existing in the educational programs of South Carolina. 

Senator Hennines. Without objection, the report as indicated may 
be submitted and made a part of the record of these proceedings, 

Reverend Newman. Thank you, Senator. 

Senator Hennines. Senator Carroll ? 

Senator Carroii., Before we leave this question of higher educa- 
tion, may I ask if it is charged that the appropriation for Negro 


z 


youth is inadequate to meet the demand for those who want a higher 
education ? 

Reverend Newman. It most certainly is, sir. In so many instances, 
in order for Negro youth to study for the professions they desire or 
careers they desire to follow in life, it is necessary to go to other 
States in order to get the type of education they desire. It is not 
available at the Agricultural and Mechanical College at Orangeburg. 

Senator Jounsron. I believe you will also have to acknowledge 
that both white and colored, as far as the college facilities are con- 
cerned within the State have been turned down—the State institu- 
tions I am speaking of now, they have had to turn down a great many 
people, both white and colored each year, is that true? 
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Reverend Newman. I don’t know about the number of turned down 
from the whites, but there are students turned away practically every 
year at A. & M. College. 

Senator Jounston. And then our small medical college is about 1 
man in 10 who makes application there gets in, isn’t that true, our 
medical college cannot care for the wants of the State, isn’t that true? 

Reverend Newman. That is possible, but I don’t know about that. 

Senator Jounsron. I know a great many are turned down. I 
wouldn’t say exac tly what percent, but there is a great percentage 
each year. They have to raise the qualifications, the standards of 
examinations in order to get in, to care for the most worthy students. 
I know: I have been Governor. 

Senator Hennes. I think, Senator Johnston, that that unhappily 
is true throughout the length and breadth of the land, because we do 
not have enough medical schools to properly accommodate the many 
who seek a medical education. 

Of course, there is another facet to it, in all fairness. 

That is, many who think they want to be doctors do not demonstrate 
by their schol: astic work during the period of premedical education 
that they are qualified or competent to pursue the professional course 
of medicine. 

That applies to all races 

We know that medical schools reject many, many applicants. Au- 
thorities of the schools say they do this to give chances to those who 
have the greatest potentialities; to have smaller classes; to make better 
use of the laboratory facilities; and so on. 

I think that is rather general. 

In some cases it works a hardship as a general condition throughout 
the country. 

Everybody who wants to be a doctor, or everybody who wants to be 
a lawyer, or indeed a minister of the Gospel, possibly shouldn’t be. 

It has been a custom and practice for these professional schools to 
do considerable screening so that only certain students are admitted. 
This probably is never completely fair or wise. 

Screening is a common and prevalent condition. It exists inmany— 
if not all—States of our Union. 

Senator Jounsron. I want to say a word right there in regard to 
the colleges of my State. I want to speak a w ord for the denomina- 
tions, Baptists, Methodists, Presbyterians, Lutherans, Episcopalians, 
all have their colleges dotted over my State. I have been, I am a 
Baptist but I went to a Methodist school. If we didn’t have the de- 
nominational schools, that. is colleges, we would have greater need for 
larger State universities and schools. 

I want to give them credit for having done a very fine job in my 
State. 

Senator Carrori. Mr. Chairman, what I had in mind in asking this 
question, was the question of equal facilities and equal opportunity. 

I understand that Negroes comprise more than 40 percent of the 
population of South Carolina. What I had in mind regarding this 
appropriation of $10 million for white students as opposed to $1.152 
million for Negroes is whether or not you felt, if they increased the 
appropriation, ‘it would require more building. Are there more stu- 
dents desiring to go to college in South Carolina? 
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For example, in my own State of Colorado those desiring medical 
training to become a doctor must undergo a very Severe screening, 
There is no segregation in my State, but it is very ‘difficult to get into 
the schools. And the law schools, as the chairman has indicated, are 
are really doing more and more screening. I don’t know how they 
determine these things, but it is supposed to be based upon the intellj- 
gence and capacity for study, the capacity for scholarship. These 
tests are given in Colorado. Some say that the legal trust or the medi- 

cal trust are shutting them out. They say these professional blocs 
don’t want the field to get overcrowded. The problem actually arises 
because our facilities are limited. There is no question about that. 

I am speaking of the buildings, the classrooms, and the amount of 
land. I am also speaking of State institutions where they are 
educated. 

This is the crux of my question: Do you feel there is a deliberate 
attempt to restrict the number of Negro youth who desire education by 
this limitation of $1 million ? 

Senator Henninos. May I undertake to make a partial suggestion 
before the reverend answers. There are other factors which might 
prevent a young man or woman from completing the high school 
course or completing & university course. I am thinking in terms 
of economic problems. I think it might be, as well as others. 

I think it might be of interest, if we could get some figures, as 
Senator Johnston has suggested to me, get some figures on the number 
of children, if such are available, of both white and Negro races who 
have graduated from high school and matriculated to a university or 
college. 

I don’t think we should put the burden upon you, necessarily, to 
get those figures, but I think they might be helpful. Maybe you 
could get them. 

Will you proceed? You will undertake to answer Senator Car- 
roll’s question. 

Senator Carroti. I think the chairman raises a very important 
factor. I can remember when I was going to the elementary school. 
In those days many of us had to leave the eight grade and go to 
work. We didn’t go into high school. Now, more and more chil- 
dren are going into high school. 

The question is, basically, How many of these folks, let’s call them 
the average or low-income groups, are able to go into higher educa- 
tion? Thus, the budget doesn’t really reflect the true situation. This 
is why I ask, whether many Negro youths who desire higher education 
are being denied an opportunity. This is the real question. 

Are Negro youth who desire, who are ec: apable of higher education, 
being denied ‘their privilege of higher education in the State insti- 
tutions? 

Senator Henninoes. It would seem to me, too, Senator Carroll, that 
if we were to undertake to examine the extent encompassed in this 
question in toto, we might try to get some figures from States where 
there has been no attempt at, segregation for many, many years—I 
think a State such as Ohio, or “New York, and some of the other 
Northern and Western States, and see what those figures set forth. 
That would require some statistical work. 

Senator Jounston. I want to say Senator Carroll raised a very, 
very pertinent question, I think. It reminds me of my own life. I 
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Jeft school myself when I was in the seventh grade because of finan- 
cial conditions in my family. I was not able to go to any high 
school. And from the time IT was 11 until I was 17, I was working 
11 to 12 hours a day in a cotton mill, because of the economic condi- 
tions in my immediate family. At 17, you will find that I went to 
work in a mill, a place where they had a school, to work 1 week and 
vo to school the next. That is the way I got my high school educa- 
tion, and then on to college. I entered college with $60 in my 
nocket, worked in the mills “quri ing the summer and played baseball. 
When I entered Wofford College “T drove up in a one-horse wagon, 
sitting on my trunk. I know the conditions of poverty. 

Well, now, some of the colored people are in the same condition 
I was in at that time, which prevents a great many of them from 
entering college. 

So I think you raised a very pertinent question. 

Senator Carroti. The purpose of my question was—now that the 
standards of living have increased and economic conditions have 
bettered themselves—to know whether there are Negro youths in 
South Carolina who want to better their education, who are being 
denied that right. The basic question is whether they are being de- 
nied their rights as a result of this low appropriation. This charge 
is implic it in your statement. 

Reverend Newman. I believe that this act of the General Assembly 
of South Carolina will answer that question. It is Act No. 712, which 
has previously been submitted to this committee by Senator Douglas. 
[should like to read the paragraph which perhaps gives answer to this 
question : : 

“Higher education,” and I quote: 

Higher education has likewise come under attack in South Carolina. In its 
General Appropriations Act of 1956 the State provided that all appropriations 
for colleges and institutions of higher learning were made on the basis of racial 
segregation. The colleges given State aid are to be closed upon any pupil being 
ordered admitted immediately to it by the order of any court. In such an event 
the South Carolina State College shall be closed also. South Carolina State 


College is the institution serving colored college students in the State of South 
Carolina. 


May I also add, Mr. Chairman, and gentlemen of the committee, 
while it is understandable that a medical college or any other college 
should carefully screen its applicants with a view to getting the 
students who have the greatest potential, that is understandable, but 
it is not understandable to us why a Negro cannot even submit to the 
screening e3 ess at the medical college of South Carolina. 

We have Negro youth who make the grade at the medical college 
of the U niversity ‘of Michigan, Boston U niversity, Harvard Uni- 
versity, Meharry Medical C ollege, and in many other colleges in the 
West ‘and in the Midwest and the Northeast, and if they are able to 
meet the screening tests away from home, we believe that they should 
at least be given a chance to submit to screening at, home at a school 
that is supported by the taxpayers of the State of South Carolina, 
among whom are Negroes as well as whites. 

Senator Carrot. In other words, the screening should be based 
upon his IQ and not upon color. 

Reverend Newman. That is right. 
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Then, too, a more diversified type of education is offered to the white 
youth of South ¢ ‘arolina than to the Negro youth, as seen in the fact 
that while one school is being fostered and maintained for Negroes, 
there are five institutions of ‘higher learning for the white youth of 
the State. 

Let us look for a moment into the employment situation in South 
Carolina. 

Senator Jounston. You are from Spartanburg, and I am there, 
What do you think about the high school there for colored people? 
Don’t you think we have a nice one? 

Reverend Newman. I don’t know how it is as compared to the other 
schools there, Senator. 

Senator Jounston. But you have to acknowledge we have done a 
good job there in Spartanburg for high school for colored people, 
don’t you? 

Reverend Newman. We might add this bit of light on this situs ation, 
The State of South Carolina adopted a sales tax program, 3 percent 

sales tax program, ostensibly for the purpose of equalizing schools, 
There are more new white schools being built today, this year, last 
year, the year before for white youth than for Negro youth. 

Then there : are many instances 

Senator Hennines. Of course, Reverend, we know what the brick 
and mortar making a school building do not comprise the sum total 
of a school. 

Reverend Newman. That is correct, sir. 

Senator Henninos. Quality and caliber of instructions are, to me, 
more important than beautiful and impressive buildings. 

A great many people have been able to learn much better and be- 
come better students not only in the elementary and secondary grades, 
but in the more advanced grades of higher learning, because they have 
had the opportunity of being expr sed to the inspiration and higher 
order of ability of fine teachers, instructors, and professors. 

What is being done with respect to training teachers for both the 
elementary and secondar y field of education, as well as higher knowl- 
edge and thereafter the professional schools in South Carolina today? 

Reverend Newman. There is a widespread practice of racial dis- 
crimination in employment i in South Carolina. The government of the 
State of South Carolina, through the enactment of section 1272 of its 
labor laws, has established a pattern of racial discrimination in 
employment. I would like to read this law: 





Separation of employees of different races in cotton textile factories. It 
shall be unlawful for any person, firm or corporation engaged in the business 
of cotton textile manufacturing in this State to allow or permit operatives, 
help, and labor of different races to labor and work together within the same 
room, or to use the same doors of entrance and exit at the same time, or use 
and occupy the same pay ticket windows or doors for paying off its operatives 
and laborers at the same time, or to use the same stairways and windows at 
the same time, or to use at any time the same lavatories, toilets, drinking water 
buckets, pails, cups, dippers, or glasses: provided, equal accommodations shall 
be supplied and furnished to all persons employed by said person, firm or 
corporation engaged in the business of cotton textile manufacturing as afore- 
said, without distinction to race, color, or previous conditions. Any firm, per- 
son, or corporation engaged in cotton textile manufacturing violating the pro- 
visions of this section shall be liable to a penalty of not over $100 for each and 
every offense, to be recovered in suit by any citizen of the county in which the 
offense is committed and to be paid to the school fund of the district in which 
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ite offending textile manufacturing establishment is located. Any firm, person, 

or corporation engaged in cotton textile manufacturing violating the provisions 
act of this section shall be punished by a fine not to exceed $100 for each offense or 
eS, jmprisonment at hard labor for a period not to exceed 30 days or both at the 
of discretion of the judge. This section shall not apply to employment of firemen 

as subordinates in boilerrooms, to floor scrubbers and those persons employed 
ith in keeping in proper condition lavatories and toilets, and carpenters, mechanics, 


and others engaged in the repair or erection of buildings. 


- | Senator Hennines. Reverend Newman, does that apply only to the 


le? textile industry ? . . 
: Reverend Newman. This applies to the textile manufacturing 
her concerns. ay i 
Senator Henninos. Are there other similar statutes applying to 
a other industries ¢ 
i] Reverend Newman. It does set a pattern, the enactment of this law 
% sets a pattern, which other concerns usually follow. 
i We would like to submit this act to the committe for its records. 
on (The document follows :) 
ols, SouTtTH CAROLINA LABOR DEPARTMENT 
ast Sec. 1272. Separation of employees of different races in cotton textile fac- 
tories.—It shall be unlawful for any person, firm or corporation engaged in the 
s business of cotton textile manufacturing in this State to allow or permit opera- 
ick tives, help and labor of different races to labor and work together within the 
tal same room, or to use the Same doors of entrance and exit at the same time, or to 
use and occupy the same pay ticket windows or doors for paying off its opera- 
tives and laborers at the same time, or to use the same stairways and windows 
at the same time, or to use at any time the same lavatories, toilets, drinking water 
me, buckets, pails, cups, dippers or glasses: Provided, equal accommodations shall 
be supplied and furnished to all persons employed by said person, firm or cor- 
be- poration engaged in the business of cotton textile manufacturing as aforesaid, 
without distinction to race, color or previous conditions. Any firm, person 
les, or corporation engaged in cotton textile manufacturing, violating the provisions 
ave of this section shall be liable to a penalty of not over $100 for each and every 
her offense, to be recovered in suit by any citizen of the county in which the offense is 
committed and to be paid to the school fund of the district in which offending tex- 
tile manufacturing establishment is located. Any firm, person or corporation 
the engaged in cotton textile manufacturing violating the provisions of this section 
wl- shall be punished by a fine not to exceed $100 for each offense or imprisonment 
ay? at hard labor for a period not to exceed 30 days or both at the discretion of the 
dis- judge. This section shall not apply to employment of firemen as subordinates 
in boilerrooms, or to floor scrubbers and those persons employed in keeping 
t 1e in proper condition lavatories and toilets, and carpenters, mechanics, and others 
1ts engaged in the repair or erection of buildings (1932 Code, sec. 1272; Cr. C. ’22, 
in sec. 167, 1915 (29) 79; 1916 (29) 706). 
| Senator Henninos. It might be observed that we are very fortunate 
It that such restrictions do not and cannot be applied on the bloody battle- 
ness fields of the world in which American troops have been engaged; or 
a indeed, upon the composition of American Olympic teams. We may 
“use | ave found ourselves in a pretty bad way if such restrictions had been 
sves applied there. [Laughter. ] 
s at Senator Henninos. Is that act still in effect ? 
ae Reverend Newman. Yes, sir. 
; a Senator Henninos. In South Carolina? Is it enforced? Have 
ass any suits beeen brought under it? 
per- Reverend Newman. The Attorney General so testified when he 
pe | spoke at the House hearings earlier in the week, that this law is still in 
ie | force and effect in South Carolina. 


hich | 
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Senator Carroti. Do you know what the legislative intent was of 
this? How old is this law ? 

Senator Jonunston. Can name a single case that has ever been 
brought under that act? I don’t recall any myself. 

Rever rend Newman. I don’t know of any, ‘but I believe you would 
agree, sir, that as a result of this law that the only employment, that is, 
the type of employment, available to Negroes, in textile mills i is truck- 
dri mae floor scrubbers, or some meni: ul form of labor; and textile 
manufacturing employs, I would think, more people than any single 
type industry in South Carolina. South Carolina is the great textile 
center of our country. 

Senator Jonnston. Isn’t it true you can go dig up on the statute 
books a lot of old laws? For instance, we had a law that you couldn'‘t 
play golf on Sunday; isn’t that true? 

Reverend Newman. I don’t know. 

Senator Jounston. We prosecuted a lot of people on that, too, many 
years ago. 

Senator Carroty. I asked about the legislative intent or the date 
of enactment of the statute, but that is re ally not so import: ant as the 
next question I put: Is this practice continued today in the cotton 
textile industry ? 

Reverend Newman. It is, sir. 

Senator Carroti. I think this is the important thing. The question 
is what is the practice. Is the law still on the books? Have you been 
in some of these mills? I know nothing about the cotton textile 
industry; is this an important industry in South Carolina? 

Reverend Newman. The most imporiant. 

Senator Carron. And is this practice which you have outlined 
under this statute generally prevailing ? 

Reverend Newman. I know of no Negroes at all who have employ- 
ment above the level of sweepers and janitors, truckdrivers. So 
evidently that is the prevailing condition today. 

Senator Carroti. What percentage of the employees of the cotton 
textile manufacturing industry are of the Negro race? 

Reverend Newman. What percentage / 

Senator Carroiu. Yes. 

Reverend NewMan. I would say it is negligible. 

Senator Carrow. It is negligible ? 

Reverend Newman. Negligible. 

Senator Carroiu. Still notwithstanding the fact that it is negli- 
gible, they have all this separate treatment ? 

Reverend NewMan. Yes,sir. It is interesting to note 

Mr. StaymMan. Excuse me, Mr. Newman, what was this about the 
pay windows? 

Reverend Newman. Persons not of the same race cannot receive pay 
at the same pay window or use the same exits or entrances at the 
same time. 

Mr. Starman. Are there different pay windows? 

Senator Carroti. The point is, at the same time; they can use the 
windows but not at the same time. 

Reverend NewMan. Not at the same time. 

Senator Henntnes. I assume there is no restriction that they should 
be paid in different kinds of money; isthere? [Laughter. | 
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There are restrictions as to where they can spend it, but no restric- 
tions as to the kind of money ? 

Reverend NEw™M: ,N. It is interesting to note in this connection that 
when this provision is violated, that any citizen of the county in which 
the offense has been committed can bring suit against the violator. 
Yet South Carolina has a barratry statute which makes it punishable 
for any citizen to promote litigation in which he is not personally 
interested. 

Of course, we realize that the latter law was enacted against the 
National Association for the Advancement of Colored People, but 
the two laws are certainly in contradiction. 

(The statute referred to is as follows :) 


[Code of Laws of South Carolina, vol. 5 [1952], titles 47-58] 


Sec. 56-147. When guilty of barratry 

Any person who shall wilfully: 

(1) Solicit or incite another to bring, prosecute or maintain an action, at 
law or in equity, in any court having jurisdiction within this State, and who 
(a) thereby seeks to obtain employment for himself or for another to prosecute 
or defend such action, (0) has no direct and substantial interest in the relief 
thereby sought, (c) does so with intent to distress or harass any party to such 
action, (@) directly or indirectly pays or promises to pay any money or other 
thing of value to, or the obligations of, any party to such an action or (e) 
directly or indirectly pays or promises to pay any money or other thing of value 
to any other person to bring about the prosecution or maintenance of such an 
action, or 


(2) Bring, prosecute, or maintain an action, at law or in equity, in any court 
having jurisdiction within this State and who (a) has no direct or substantial 
interest in the relief thereby sought, (0b) thereby seeks to defraud or mislead 
the court, (c) bring such action with intent to distress or harass any party 
thereto or (d) directly or indirectly receives any money or other thing of value 
to induce the bringing of such action. 

Shall be guilty of the crime of barratry. 

1957 (50) 23 

Editor’s note.—The provisions of sections 56-147 to 56—-147.6 are cumulative. 

Senator Ifenninos. Proceed, please. 

Reverend Newman. Let us for a moment take cognizance of dis- 
crimination in law enforcement, and the inadequate protection of 
Negroes in South Sarolina under the law. 

In South Carolina there have been instances of systematic exclu- 
sions of Negroes from jury service. In the various counties of South 
Carolina prospective jurors are selected from the roll of registered 
voters. 

In McCormick County not one Negro has been registered 

Senator “ig phere Why is that, Reverend Newman ? 

Reverend Newman. I don’t know if there is a pat answer to that 
quest ion, 

Senator Hennines. Let me make the question a little broader. Do 
you find any reluctance or indisposition on the part of your people in 
South Carolina to register and to vote? 

Reverend Newman. Would you ask that again, sir? 

Senator Hennines. Do you find any indisposition or reluctance on 
the part of the pa citizens of South C arolina to register and vote? 

Reverend Newman. There are areas in South Carolina where a 
Negro is afraid to even discuss this topic above a whisper. 

Senator Hx nninGs. Why isthat? Why is he afraid? 
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Reverend Newman. Because of intimidation, and discouragements, 
and because of threats. There have been instances in which Negroes 
have been whipped for attempting to vote, and it is no more than 
natural that in a small county, where there is more of a face-to-face 
relationship with those who intimidate, more so than in the more 
populous counties, Negroes hardly have the heart 

senator Jounston. Can you please name one instance where some- 
one was intimidated ? 

Reverend Newman. Beg your pardon? 

Senator Jounston. Can you please name one instance where some- 
one was intimidated ? 

Reverend Newman. Yes, sir; I can answer that. 

In Abbeyville County, a preacher was beaten and had to leave the 
State of 

Senator Hennings. When was this, Reverend Newman? 

Reverend Newman. That was shortly after Negroes were given the 
privilege by the courts to participate in the Democratic primary. 

Senator JoHNston. When was that ? 

Senator Hennines. What year was that? 

Reverend Newman. That was about 1946. 

Senator Hennrnes. 1946? And this minister or preacher, as you 
have described him, was taken out and beaten ? 

Reverend Newman. Yes, sir. 

Senator Hennrnas. Because he had attempted to register ? 

Reverend Newman. Attempted to vote ? 

Senator Hennincs. Attempted to vote? 

Reverend Newman. Yes, sir. 

Senator Henninos. He had registered ? 

Senator Jounston. That was 6 years before John McCray bragged 
that 120,000 colored people voted. 

Reverend Newman. Mr. McCray is in the room and can speak for 
himself. 

Senator Jounston. He made that statement in 1952, that 120,000 
had voted during an election. South Carolina had only one party 
and they didn’t turn out very strong to vote in the general election. 

Reverend Newman. In all fairness to the counties where Negroes 
are able to register and vote without any trouble at all, one of them 
being Spartanburg County, there are other counties in which Negroes 
are encouraged to exercise their citizenship opportunities by people in 
official positions. 

We take cognizance of that fact, while we take cognizance of the 
fact that there are areas in which the direct opposite is the case, as 
in McCormick and Calhoun County, the home county of Senator 
Marion Gressette, who was here Tuesday, the chairman of the School 
Segregation Committee of South Carolina, and in his county, 958 
percent of the white people over 21 have registered, while only 4.2 
percent of Negroes were registered. 

Senator Carrouu. Let’s go back to McCormick County a little bit. 
I want you to tell me about that county. I don’t think you read these 
facts from your written statement that out of 2,077 whites, 1,399 were 
registered. 

Reverend Newman. That is right. 

Senator Carroiu. But not one Negro was registered. 
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Reverend Newman. That is right. 

Senator Carrot. In other words, 70 percent, approximately, of the 
whites were registered but not one Negro. 

Reverend Newman. Not one. 

Senator CarroLt. What is McCormick County, what sort of a county 
js it? Is it an agricultural county, are there textile mills in the 
county 

Reverend Newman. McCormick is an agricultural county. It is on 
the border of the textile area, however, but it would be classed as a 
rural county ? 

Senator Carrot. What isthe population of Negroes in that county ? 

Reverend Newman. The population of Negroes in McCormick 
County—I have the population figures of those of voting age. 

Senator Carrot. The voting age? 

Reverend Newman. The total population for the county, all ages, is 
9,557. 

Senator Carrot. Are you speaking of Negro population ? 

Reverend Newman. No, sir; of the entire. 

Senator Carro.y. Of the entire county ? 

Reverend NewMan. Yes, sir. 

Senator Carroiy. All right. 

Reverend NewMan. It isa very small county. 

Senator Carron. Yes. 

Reverend Newman. There are 2,077 whites over 21, and 2,625 
Negroes, not one of whom has—— 

Senator CarroLu. Over 21? 

Reverend Newman. Over 21, and—— 

Senator Carro.Li. And not one registered ? 

Reverend Newman. That is right. 

Senator Carrotu. Are there any educational leaders, church lead- 
ers, doctors, in those 2,600 that you know of? The reason I am 
asking the question is this: I want to find out if there are leaders 
in the Negro community who are being denied registration. It is 
very significant that not one Negro has been permitted to register. 

Reverend Newman. I am certain that you would find any number of 
Negroes in any county in South Carolina who would be able to 
qualify for a registration certificate in terms of property ownership 
or in terms of being able to meet a test of literacy. 

Senator Carroiu. It seems to me that these are the sort of facts 
you see that we have got to develop so we can make the facts under- 
stood. Is there a Negro physician in the county ? 

Reverend Newman. In McCormick ? 

Senator Carrotu. Yes, in McCormick County ? 

Reverend Newman. I doubt very seriously if there is a Negro 
physician there. 

Senator Henntnes. Please excuse me, Senator Carroll, Senator 
Johnston, and Reverend Newman. 

I must go to my office to get an emergency long-distance telephone 
call that is coming through. I may be gone for a matter of 5 or 10 
minutes. I ask to be excused and hope you understand. 

I am asking, in my absence, Senator Olin Johnston, as the ranking 
member, to preside. I shall try to return. 


(Pause. ) 
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Senator Johnston has just informed me that, as reluctant as he js 
to have to leave for any time, when citizens of his own State are 
testifying, he must be on the floor of the Senate which convenes today 
at 12 o’clock. 

It is our hope that we may conclude the morning session of this 
committee, because Senators do have many other “obligations and 
many other committees, at 1 o’clock or some time before that, if 
possible, ae 

However, I do not say that in criticism of any of this ioe 
which is most enlightening to all of us, and helpful, and I do not sa 
it in a spirit indicating that the witnesses should further coma 
their statements or their answers to questions. 

We do have a problem which I would like to point out, which is 
one that arises at every meeting of this subcommittee, because the 
subject is so vast and complex and many faceted, that after Reverend 
Newman completes his testimony, there are three other witnesses, | 
think it would be most unfortunate and undesirable should these three 
witnesses have to remain here overnight, if they do not desire to do 
so, and at expense or inconvenience. 

So, bearing all of that in mind, I will ask to be excused for about 
10 minutes, 

(At this point, Senator Hennings left the hearing room.) 

Senator Jounsron. Right along that same line, for the information 
of those who are here today, even when the Governor, the attorney 
general, and all of the other group of officials from the State were 
up here, only the Governor testified. The others turned in their 
manuscripts and that was all, to help expedite matters. 

Of course, if we heard everybody who wanted to be heard on this 
particular matter at length, I think we would be here until probably 
judgment day. [Laughter. ] 

I am not cutting anybody off, but we do want to expedite it just as 
much as possible, and I think you will agree with that. 

Senator Carrot. Oh, yes, it must be. But at the same time I 
think we have got to get down to cases. I want some facts. I want 
to find out why not one Negro has been registered. That is why I 
have asked the question here about Negro leadership. 

I am not satisfied with the answer that somebody was whipped in 
1946. If there is some other reason, I think we ought to have it in 
the record. What are the facts? When this matter comes up for 
debate and discussion, we will need to refer to the record. I think 
we have got to have facts in the record. 

Can you give me in a very brief statement why you think the Negro 
leaders of the county haven’t been registered ? 

Reverend Newman. Well—— 

Senator C = oLL. Do you know some of them personally, Reverend? 

Reverend Newman. I don’t know the people of McCormick per- 
sonally. I wish that I could give more light on the situation. I would 
say the Negro leadership in McCormick County is limited, very lim- 
ited, from the numerical standpoint. There is no Negro physician in 
McCormick; no Negro lawyer in McCormick. It could be that most of 
the —— in McCormick are nonresident, that could be the case. 
And of course teachers in South Carolina dare not assert themselves 
in controversial matters for fear of their jobs. 
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Senator Carront. May I say to you that I appreciate the frank- 
ness of your answer, and I am not going to press it further, but if you 
or some other leaders of this area can furnish us with some informa- 
tion, if you send it to me personally, and I will try to get it into the 
record, but I want some facts. We have got to know why—it seems 
almost inconceivable to me that a group of Americans who can be in 
any county in this country, there must be some leadership that moves 
to the front in there to find out w hy is it that some people, not one 
person can register. ; 

We found this—and I will digress for a moment from South Caro- 
lina—in a Federal court case where out of some 40,000 people, I think 
over a period of 30 years, 9,000 registered Negroes capable of regis- 
tration, if I have my facts ’straight, or maybe it was 14,000, not a 
single one was registered. 

Now, the court held in that case that the discrimination was appar- 
ent asa matter of simple arithmetic. But I think we have got to know 
these things. We have got to find out why, and without drawing 
anybody in South C arolina into this discusison, it is just a question of 
simple facts. 

Lawyers have got to have facts; legislators have got to have facts 
before they can legislate intelligently. 

I will not press the question. 

Reverend NewMAN. You can count on us to get to you, Senator, all 
of the available facts concerning the matter under discussion. 

Senator CarroLL. It would be so helpful to know. It may be this 
is a very low income group. It may be that they are agricultural 
people and that they have not developed a political leadership. I 
think we ought to know about these things for the record. 

You may proceed. ‘The Senator from South Carolina is absolutely 
right, we have got to move ahead rapidly, but my own personal inter- 
est in trying to get the facts may cause me to interrupt from time to 
time. 

Reverend Newman. There are several other counties that fall in the 
category similar to Calhoun County, which I have named, that I will 
not take the time to enumerate in this connection because of the press 
of time. 

Senator JOHNSTON (presiding). You live up in what is known as the 
Piedmont section ? 

Reverend Newman. Piedmont section. 

Senator JoHNsTON. Where you come in contact with the people 
mostly is in our section, isn’t it? 

Reverend Newman. In the Piedmont? 

Senator JoHnsron. Yes. 

Reverend Newman. I have recently moved to the Piedmont. 

Senator Jounsron. Recently. Where were you before that time? 

Reverend Newman. In Charleston. 

Senator Jounston. Charleston. There are a great many colored 
residents there, are there not ? 

Reverend Newman. I havea paragraph on Charleston. 

Senator JoHnston. Go she. 

Reverend Newman. Yes, sir. 

In Calhoun County, home of Senator Marion Gressette, chairman 
of the school segregation committee, 95.8 percent of whites over 21 
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have registered, while 4.2 percent of the Negroes were registered. Ip 
Pickens, 97.3 percent of the whites have registered, while only 2.7 
percent of the Negroes have registered. In Williamsburg, 96.4 percent 
to 3.6 percent. In Lexington, 98.6 percent to 1.4 percent. In Abbe- 
ville, 97.9 percent to 2.1 percent. 

In Charleston County, I have noted that when a Negro makes ap- 
plication for a registration certificate, he is subjected to a literacy test 
and when a person of the white race makes application for a regis. 
tration certificate his literacy is taken for granted. 

In a segregation State whose rules esteem tradition above the law 
and where those of the Caucasian race are judge, solicitor, and jury 
it is exceedingly difficult for a Negro to enjoy equal protection under 
the law. 

Despite decisions of the Supreme Court, the lower Federal courts 
and the Interstate Commerce Commission holding segregation in 
both interstate and intrastate transportation to be illegal, colored 
citizens of South Carolina are still subjected to this type of dis- 
crimination. 

Rev. H. R. Sharper, pastor of the First Baptist Church of Sumter, 
who is present in the hearing room today, was arrested in Florence 
on February 27, 1956, for failing to use a waiting room in a railroad 
station designated for colored passengers. A member of the South 
Carolina Legislature, Representative John Calhoun Hart, of Union 
County, had a suggested solution to the problem created by Reverend 
Sharper’s arrest. He publicly stated that— 
bashing (his) head in would have had a highly salutory effect on integration 
psychology in the Florence area. 

While the legislature did not put Representative Hart’s suggestion 
into law, it did react by passing a law— 
to require all public carriers in Florence County to mark waiting and restrooms 
for passengers for both colored and white and to provide penalties for vio- 
lations. 

This law is currently in operation. 

Mr. StayMan. What about the other county ? 

Reverend Newman. I offer this for the record. 

Mr. Starman. Is only Florence County singled out? What about 
other counties ? 

Reverend Newman. Florence County is the only county known to 
us that have passed such a law. This was recently enacted into law. 

Mr. Mircnett. If I may, Mr. Counsel, I could say that what hap- 
pened in this situation at the time of the arrest, the Florence County 
officials said that this was not a statute which required segregation of 
Negroes in the waiting room at the station, therefore the persons ar- 
rested were dismissed, but thereafter, the legislature amended that 
particular problem by passing this special law in 1957, which is now 
in effect. 

In other words, it was a matter they had overlooked, and they 
quickly remedied that. 

Mr. Starman. I don’t want to prolong this hearing, but as counsel 
of the subcommittee, I respectfully want to call attention of all wit- 
nesses to Senator Carroll’s comments, because they apply to the work 
of the staff and the subcommittee itself. 
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We are going to be working on proposed legislation; we want facts 
to work with; we are not trying to single out things to find fault 
with—we want to pick up statements of fact and see what related 
facts are. 

So I repeat again, what about other counties? What is so unusual 
about Florence 4 

Mr. Mircuetyi. Well, it so happens, Mr. Counsel, the strategy we 
have been trying to follow in these hearings is to conserve the com- 
mittee’s time and pick out the highlights. 

Now, it happens that the Reverend Newman has testified as to the 
overall picture. We have a witness from Clarendon County, who is 
to testify on the specific situation in that county. 

If the committee wants a statement on the overall picture in South 
Carolina, we are happy to give it. The overall picture is simply this: 
Throughout ihe State rigid racial segregation is enforced in almost 
every public waiting room. 

In the city of Greenville, for example, I was in there on a Sunday 
night just this past spring, and here were colored citizens, reputable 
individuals, a colored lawyer, and many outstanding people of that 
community. We walked into this airport waiting room, and there 
was a sign which said “Colored Waiting Room Over on the Side,” and 
we sat in the main waiting room, but while we were sitting there we 
were conscious of the fact that we might be subjected to arrest and 
imprisonment simply because we were sitting in that waiting room. 

I had hoped not to bring this up in this subcommittee because I 
don’t want to give any self-serving testimony. That is the reason I 
asked the Reverend Mr. Sharper to be here. But it so happens that 
I was with him on the night that he was arrested, and I, too, was 
arrested at that time, and this is what happened : 

I was on my way from Sumter, S.C., back to Washington. I went 
into that waiting room, and when I got there I was intent only on 
coming up here to Washington. A policeman met me at the door 
and said, “You can’t come in here,” and I said, “I am a passenger in 
interstate commerce.” 

He said, “Interstate commerce doesn’t apply here.” 

They took us down to the police station, and when we got down to 
the police station somebody on the desk said to me, he said, “Where 
are you from?” I said, “I am from Washington, D.C.” 

He said to Mr. Sharper, “Where are you from?” He said, “I am 
from Sumter, S.C.” 

The officer said, “Well, you ought to know better than to try to do 
that.” And I said, “The law is that a person may use any of these 
waiting rooms.” And the person behind the desk said, “That is not 
the law in the State of South Carolina.” 

The next day we went back to find out what the charges were, and 
when I walked into the police station, the police officer handed me a 
book of the wholly local laws and said, “You will find it is in there.” 

When we went to trial, the prosecuting attorney for the city got up 
and said, “We can’t bring the charges because a lot of the witnesses 
have left town.” 

The presiding judge, looking at the crowded courtroom, said, “The 
King of France had 40,000 men marched up the hill and marched 
back down again.” It was then that Reverend Mr. Hart said, be- 
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cause the charges were dismissed, that we ought to have this regula. 
tion to bash these Negroes heads in, and it was ‘then, because the count 
of Florence didn’t have such a law, that the legislature passed this 
special statute. 

Now, we can bring in a voluminous amount of evidence, Mr. Chair. 
man, if the committee wants it, but it is incredible that people would 
think in the view of all of these laws that have been passed down 
there in the State of South Carolina, in view of the flagrantly mislead. 
ing testimony that was presented here the other day, that anybody 
would have any doubt in his mind whatsoever about the conditions 
about which these people complain. 

Senator Carrotu. 1 may say when I asked about these facts, that 
I had to explain to my own people back in Colorado the situation by 
way of a case illustration, using a parish in Louisiana in which 
Negroes had been denied the right to register and vote. The situa- 
tion there, in my own personal opinion, was absolutely indefensible, 
There were thousands of American citizens—Negroes—and not one 

yas permitted to register. This was so clear that almost any Ameri- 
can in any State could grasp the injustice. 

The case is not so clear in these other issues. Many of our north- 
ern and western people have never been in South Carolina. They 
can’t understand these laws. That is why I say that you should 
set up factual situations. I do agree, however, that you are very 
wise not to load the record down with a lot of irrelevant facts. You 
can highlight cases. I am going to ask unanimous consent that all 
your statement be printed, because you did not read all of it into 
the record. 

I think the reporter has page 4 of the statement, the statement 
on Calhoun and Pickens and Lexington and Williamsburg. I don’t 
think you read that. I think it ought to be put in the record. 

Senator Jonnston. Has anybody in these counties tried to register 
and been prohibited from registering by intimidation? 

Reverend Newman. In all of the counties I have enumerated 
attempts have been made to register. 

Senator Jonnston. They have registered in all the counties, I be- 
lieve you said, but McCormick County. Has anyone from McCormick 
County been threatened or intimidated ? 

Reverend Newman. McCormick County presents a situation where 
Negroes have been thoroughly intimidated. There is continually 
hanging over their heads threats of bodily harm. 

Senator Jounston. Who threatened whom? Whom was the threat 

made by? Name the person who made the threat, and the person 

the threat was made to, one time, in McCormick County. You said 
they were. 

Reverend Newman. We will be glad to furnish the entire picture in 
detail, Senator. 

Senator Jomnsron. You made that statement here to us at this 
time. You ought to substantiate your statement. 

(At this point, Senator Hennings returned to the hearing room.) 

Senator Jonnston. I know you are a preacher, and I believe you 
mean to tell the truth, but if you make a statement you ought to be 
able to back it up. 

Senator Carrott. May I say that this is the point I was trying 
to make. In law such a statement as “they have been thoroughly 
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intimidated,” is a conclusion. It may be entirely justified from the 
general pattern of fact. And it may be so obvious that people can 
take, again as we say in the law, judicial notice of it. 

But ‘here we ought to document the conclusion. Let’s take a few 
of these counties and get some facts. Let us find out what that in- 
timidation is about. Is it economic reprisal? Does it deprive men 
of work? What form does it manifest? How does it express itself? 
You don’t have to do this for ev ery county. Just take a few counties 
in several States. If it happens in any State, I would like to know 
about it. 

These are the sort of facts which I think it is time to begin to 
puild the recordon. Youcan supply them. 

Reverend Newman. We are presently doing this in Clarendon 
County, and it is our plan to make a study, a minute study, of condi- 
tions in all of these counties. We will be happy to furnish the facts 
and figures concerning conditions in all of these counties. 

Senator Carroti. Very well. 

Reverend NewMan. Similar discrimination exists elsewhere in the 
State with respect to transportation by railroad, bus, and plane. 

The whole purpose of this system from which we seek relief is not 
for maintenance of integrity of the white race, but to perpetuate a 
system that consigns the Negro race to a position of inferiority and 
servitude. In this connection, Mr. Chairman, I wish to draw your 
attention to the labor law to which I have previously referred, par- 
ticularly to that portion of the law which makes an exception and 
allows persons of different races to serve in positions of subordinates, 
or to be engaged in menial, if not degrading, employment. 

The attitude of defiance of the supreme law of the land on the part 
of the public officials of the hard core Southern States, their vilifica- 
tion and ridicule of the Supreme Court and of leaders of Congress of 
the United States of America whose thinking is different in matters 
involving civil rights, and of their vilification and persecution of the 
NAACP, an organization whose policies and aims are true to the 
American ideals, tend to discourage the practice of democracy and 
promote disrespect for our Nation: al Government and the Constitution 
upon which it was founded. 

Out of a background of slavery and through years of oppression and 
proscription and under the burden of second-class citizenship, and 
because of violence continually hanging over his head, the Negro has 
learned to suffer much in silence. 

Rest assured, gentlemen, that this silence is not due to any sense 
of being satisfied with conditions as they are in South Carolina. The 
silence of the Negro does not give consent to the discrimination in 
jury service, voter registration, education, and employment, but, on 
the other hand, Negroes of South Carolina shall continue to seek 
equality in the courts and in the Halls of the Congress of the United 
States of America, and through all other honorable and nonviolent 
means to attain for themselves and for their children first-class citi- 
zenship in America. 

I thank you very much, Mr. Chairman, and members of this com- 
mittee, for this privilege. I am sure it is a source of encouragement 
and inspiration to oppressed people everywhere to know that in this 
great country, a humble servant may come and testify before one of 
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the committees of what might well be the greatest legislative body in 
the world. 

Senator Hennrné6s (presiding). Mr. Newman, on behalf of the Sub. 
committee on Constitutional Rights of the Committee on the Jy. 
diciary, I want to thank you for your very carefully prepared and 
thoughtful statement, and for your appearance here today. 

Reverend Newman. Thank you. 

Senator Henninos. Are there any questions ? 

Senator Jonnstron. No further questions. 

Senator CarroLu. No questions. 

Senator Henninos. I think we covered all the ground interrupting 
you, and I hope you will not feel that was in any way prejudicial to 
your statement here before us today. 

Reverend Newman. Thank you again. 

Senator HenninGs. Thank you for being here. 

(The complete text of Reverend Newman’s statement follows:) 


STATEMENT OF Rev. I. DEQUINCY NEWMAN, OF SPARTANBURG, S.C. 


Mr. Chairman, and gentlemen of the committee, I am DeQuincy Newman of 
Spartanburg, S8.C., the hometown of the senior Senator from South Carolina, 
the Honorable Olin D. Johnston. I am a minister of the Gospel, and have served 
in the Methodist itinerant for the past 28 years. During these 28 years and the 
years of my childhood and youth, spent in a parsonage, my father before me 
having been a Methodist itinerant minister, I have lived in 12 counties of South 
Carolina. I have ministered to churches in six of these counties. All my adult 
life, save for 4 years in Atlanta, Ga., in preparation for the ministry, I have lived 
in South Carolina. 

As a minister, and as president of the South Carolina Conference of NAACP 
Branches, and as a member of several fraternal, professional, and civic organi- 
zations, I have come to know the hopes and aspirations and aims of Negroes. 
I am confident that I am in a better position to testify concerning the views of 
Negroes on the civil rights bills now under consideration by this committee than 
the group of citizens from South Carolina who testified before this committee 
on Tuseday, April 14, 1959. I go so far as to say, and I do so without fear of 
successful contradiction, that those who have no relationship with Negroes— 
social, religious, civic or otherwise— have little or no opportunity to know what 
the views of the Negroes of South Carolina are, much less their hopes and as 
pirations and aims. 

The Governor of South Carolina stated before this committee that South 
Carolina is a place of opportunity for the Negro. He stated that there are 7,200 
Negro teachers in the school system of South Carolina, and that there are out- 
standing Negro members of the legal and medical professions. What the Gov- 
ernor failed to state is that South Carolina does not admit Negro students to 
the Law School of the University of South Carolina. 

The Governor failed to state that South Carolina denies Negroes the oppor- 
tunity of securing their medical education at the South Carolina Medical College, 
but that they must get their training elsewhere. As to the Negro schoolteachers, 
the teaching profession in South Carolina represents only a very small fraction of 
the overall employment opportunity in South Carolina. The Governor of South 
Carolina pointed out in his testimony that South Carolina employs more Negro 
teachers than the States of New York, New Jersey, Delaware, Rhode Island, 
Massachusetts, and Connecticut combined. He failed to point out that there is 
but one Negro school board member in all the school districts in South Carolina, 
and that there is not one Negro on the board of trustees of South Carolina State 
A. & M. College at Orangeburg, the only institution of higher learning in the 
State of South Carolina for Negroes. 

The Governor failed to point out that no Negro sits on the seven-member 
State board of education, and that of the 96 persons on the staff of the State 
department of education only 3 are Negroes. 

The Governor neglected to mention that while the State of South Carolina 
appropriates $10 million for the higher education of white youth, it appro 
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priates $1,152,000 for Negro youth. Negroes compose more than 40 percent of 
the population of South Carolina, yet only about 10 percent of the amount appro- 
priated for higher learning goes to Negroes. 

Let us look a bit further into the picture of the discrimination as practiced 
jn South Carolina against Negroes in the realm of State-supported educational 
program. According to the report of the State superintendent of education, 
$353,599 was spent in white elementary schools while $170,983 was spent in 
Negro schools for libraries, audiovisual aids, ete. ; , ; 

Let us look for a moment into the employment situation in South Carolina. 
There is widespread practice of racial discrimination in employment in South 
Carolina. The government of the State of South Carolina, through the enactment 
of section 1272 of its labor laws, has established a pattern of racial discrimination 
in employment. I would like to read this law: “Separation of employees of 
different races in cotton textile factories. It shall be unlawful for any person, 
firm, or corporation engaged in the business of cotton textile manufacturing in 
this State to allow or permit operatives, help, and labor of different races to 
labor and work together within the same room, or to use the same doors of 
entrance and exit at the same time, or use and occupy the same pay ticket 
windows or doors for paying off its operatives and laborers at the same time, or 
to use the same stairways and windows at the same time, or to use at any time 
the same lavatories, toilets, drinking water buckets, pails, cups, dippers, or 
glasses: provided, equal accommodations shall be supplied and furnished to 
all persons employed by said person, firm, or corporation engaged in the business 
of cotton textile manufacturing as aforesaid, without distinction to race, color, 
or previous conditions. Any firm, person, or corporation engaged in cotton textile 
manufacturing violating the provisions of this section shall be liable to a penalty 
of not over $100 for each and every offense, to be recovered in suit by any citizen 
of the county in which the offense is committed and to be paid to the school fund 
of the district in which offending textile manufacturing establishment is located. 
Any firm, person, or corporation engaged in cotton textile manufacturing violat- 
ing the provisions of this section shall be punished by a fine not to exceed $100 
for each offense or imprisonment at hard labor for a period not to exceed 30 days 
or both at the discretion of the judge. This section shall not apply to employment 
of firemen as subordinates in boiler rooms, to floor scrubbers and those persons 
employed in keeping in proper condition lavatories and toilets, and carpenters, 
mechanics, and others engaged in the repair or erection of buildings.” 

Let us for a moment take cognizance of discrimination in law enforcement, and 
the inadequate protection of Negroes in South Carolina under the law. 

In South Carolina there have been instances of systematic exclusions of Negroes 
from jury service. In the various counties of South Carolina prospective jurors 
are selected from the roll of registered voters. 

In McCormick County not one Negro has been registered, but out of 2,077 
whites, 1,899 were registered. In Calhoun County, home of Senator Marion 
Gressett, chairman of the school segregation committee, 95.8 percent of whites 
over 21 were registered while 4.2 percent of the Negroes were registered. In 
Pickens, 97.3 percent of the whites have registered while only 2.7 percent of 


the Negroes have registered. In Williamsburg, 96.4 to 3.6 percent. In Lexing- 


ton, 98.6 to 1.4 percent. In Abbeyville 97.9 to 2.1 percent. 

In a segregation State whose rulers esteem tradition above the law and where 
those of the Caucasian race are judge, solicitor, and jury, it is exceedingly 
difficult for a Negro to enjoy equal protection under the law. 

In Charleston County, I have noted that when a Negro makes application for a 
registration certificate, he is subjected to a literacy test and when a person of 
the white race makes application for a registration certificate his literacy is 
taken for granted. 

Despite decisions of the Supreme Court, the lower Federal courts, and the 
Interstate Commerce Commission holding segregation in both interstate and 
intrastate transportation to be illegal, colored citizens of South Carolina are 
still subjected to this type of discrimination. 

Rev. H. P. Sharper, pastor of the First Baptist Church of Sumter who is 
present in the hearing room today, was arrested in Florence on February 27, 
1956, for failing to use a waiting room in a railroad station designated for 
colored passengers. A member of the South Carolina Legislature, Representa- 
tive John Calhoun Hart, had a suggested solution to the problem created by 
Reverend Sharper’s arrest. He publicly stated that “bashing (his) head in 


would have had a highly salutary effect on integration psychology in the 
Florence area.” 
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While the legislature did not put Representative Hart’s suggestion into law 
it did react by passing a law, “to require all public carriers in Florence County 
to mark waiting and restrooms for passengers for both colored and white and 
to provide penalties for violations.” This law is currently in operation, 

Similar discrimination exists elsewhere in the State with respect to trang. 
portation by railroad, bus, and plane. 

The attitude of defiance of the supreme law of the land on the part of the 
public officials of the hard core Southern States, their vilification and ridicule 
of the Supreme Court and of leaders of Congress of the United States of 
America whose thinking is different in matters involving civil rights, and of 
their vilification and persecution of the NAACP and organizations whose 
policies and aims are true to the American ideals, tend to discourage the prac. 
tice of democracy and promote disrespect for our National Government and the 
Constitution upon which it was founded. 

Out of a background of slavery and through years of oppression and pro- 
scription and under the burden of second-class citizenship, and because of 
violence continually hanging over his head, the Negro has learned to suffer jn 
silence. 

Rest assured, gentlemen, that this silence is not due to any sense of being 
satisfied with conditions as they are in South Carolina. The silence of the 
Negro does not give consent to the discrimination in jury service, voter regis. 
tration, education, and employment, but on the other hand Negroes of South 
Carolina shall continue to seek equality in the courts and in the Halls of the 
Congress of the United States. 

The whole purpose of this system from which we seek relief is not for main- 
tenance of integrity of the white race, but to perpetuate a system that consigns 
the Negro race to a position of inferiority and servitude. In this connection, 
Mr. Chairman, I wish to draw your attention to the labor law to which I have 
previously referred, particularly to that portion of the law which makes an 
exception and allows persons of different races to serve in position of subordi- 
nates, or to be engaged in menial, if not degrading, employment. 

The Governor of South Carolina in his testimony made reference to the caste 
system in India. I do not think it takes too much imagination to ascertain 
which caste, which race, the South Carolina law relegates to the jobs of scrub- 
bing and cleaning lavatories. 

Senator Henninos. The next witness, and I am going by the list 
the committee counsel has given to us, is Mr. Billie S. Fleming, who 
is president of the Clarendon County, 8.C., Improvement Associa- 
tion, of Manning, S.C. 

Mr. Fleming, as I indicated and as you heard me say to the two 
preceding witnesses, you may go ahead in your own manner, either 
reading the statement, submitting it for inclusion in the record, and 
interpreting it with your own comments and observations. 


STATEMENT OF BILLIE S. FLEMING, PRESIDENT OF THE CLARENDON 
COUNTY, S.C., IMPROVEMENT ASSOCIATION 


Mr. Fiemine. Thank you, Mr. Chairman. 

Senator Hennines. Mr. Fleming, we are glad to have you here 
today. 

Mr. Fieminc. Mr. Chairman, and gentlemen of the committee, my 
name is Billie S. Fleming. I was born in Manning, S.C., on April 8, 
1923. At present, I am managing partner of the Fleming & DeLaine 
Funeral Home, and owner of the Billie S. Fleming Insurance Agency 
of Manning, 8.C. 

I am presently serving as president of the Manning, S.C., branch 
of the NAACP, chairman of the executive committee of the South 
Carolina State Conference of NAACP Branches, and president of the 
Clarendon County, S.C., Improvement Association. 
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I ain here today as a representative of the people of Clarendon 
County, S.C. 

As you will recall, Clarendon County, S.C., is the area that brought 
the original suit which led to the Supreme Court’s May 17, 1954, 
decision outlawing racial segregation in the public schools of this 
Nation. When the Supreme - Court gave this decision, the Reverend 
Mr. L. B. McCord, superintendent of education of Clarendon County, 

S.C., began the task of organizing the Manning chapter of the W hite 
Citizens Councils. This was done in an effort to bring intimidations, 
economic reprisals, and other pressures upon the Negro parents that 
served as plaintiffs in this action and all known members of the 
NAACP. After the organizational meeting at Minning, Mr. S. E. 
Rogers, an eminent attorne y at Sumerton, § S.C. , became so  enthusi: astic 
about the W hite Citizens (¢ ‘ouncils, that he took upon himself the duty 
of organizing the White C itizens Councils throughout the State of 
South Carolina. Mr. Rogers subsequently became » the first executive 
secretary for the statewide organization. He was associated psa 
Attorney Robert McC. Figg of Char leston, S.C., as the two attorney 
that represented Clarendon County for the State of South C alan 
in the school segregation case. 

Asa result of our part i¢ ipation in that great struggle, we knew that 
many of our lives would have been changed. However, we felt that 
America had progressed to the point where all American citizens were 
willing to abide by the Constitution of the United States and the man- 
dates of our Supreme Court. However, in this instance, we were 
wrong. With the birth of the White Citizens Councils, we who were 
seeking our constitutional rights were faced with three choices: 

First, to withdraw from the struggle. We were led to believe by 
members of the White Citizens Council that if we would retract the 
action that we had taken, that “all would be forgiven.” Some of the 
original plaintilfs, after seeing the intimidations, pressures, and eco- 
nomic reprisals that were brought against them, accepted this advice 
and subsequently asked that their names be taken from the petitions. 
However, much to their amazement, they found that this was not true. 
These people that had lost their jobs, credit, and other goods and serv- 
ices found that they were still in the same position with those that re- 
fused to back out of the struggle. ‘Thus they discovered it did no good 
whatsoever to retreat. 

The second choice was to leave the county. For example, Mr. Harry 
Briggs, whose name appeared as a plaintiff in the original action, 
was fired from his job and he found it impossible to secure employ- 
ment in any type industry or business in the area. 

Senator Jounston. You live in an agricultural area, do you not ? 

Mr. Fiemina. I do. 

Senator Jounsron. You don’t have very much industry in your 
county, do you? 

Mr. Fiemine. We have the timber industry there, pulpwood. 

Senator Jounston. Timber industry. 

Mr. Fiemine. Right. 

Senator Jounsron. Proceed. 

Mr. Fremine. He, therefore, found it necessary to leave the county 
inorder that he might support his wife and children. 
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The third choice was to stay and meet the challenge. With all of 
the avenues of credit and certain supplies and services denied us, we 
found it necessary to organize the Clarendon County Improvement 
Association. 

Senator Jounston. How does that differ from the NAACP? 

Mr. FLtemine. In what respect did you mean, Senator ? 

Senator Jounsron. That is, the Clarendon County Improvement 
Association. Do the two have any connection? 

Mr. Fieminc. None whatsoever. 

Senator Jounston. Are you working toward the same goal ? 

Mr. Freminc. We are making an attempt to help the people of 
Clarendon County that are the victims of these reprisals as a result 
of their participation in the struggle with the NAACP. However, 
they are distinctively different organizations. 

Senator Jounsron. You don’t have them all over the State, do you? 

Mr. Fiemine. No, you don’t. ° 

Senator Jounston. I have never heard of them, that is the reason 
I asked the question. 

Mr. Freminea. This is a local organization. 

Senator Carrott. Which was formed first, the White Citizens 
Council or the Improvement Association ? 

Mr. Fitemine. The White Citizens Council. 

Senator Carrotu. This is after your court action ? 

Mr. Fitemina. That is correct. 

The objective of this organization was to secure necessary funds 
in order that we might provide necessary goods and services to the 
people that were suffering at the hands of the White Citizens Coun- 
cils. As a result of assistance that we received from outside of Clar- 
endon County, we have been successful in meeting the challenge of 
the White Citizens Councils and since the date of our organization, 
not one Negro has been forced to leave the county for economic rea- 
sons. Consequently, we are supplying these people with fertilizer, 
seed, insecticides, cash loans, and other services that they could not 
get elsewhere. 

To indicate why it was necessary for us to have such an organiza- 
tion as the Clarendon County Improvement Association 

Senator Henninas. Senator Johnston? 

Senator Jounston. I want to ask one question. You say you are 
making these cash loans. Where are you getting your money? 

Mr. Fitemine. We have received money from several sources. 

Senator Jonnsron. I want to know if you are getting along well 
enough to set up your own organization, you say you are supplying 
these people with fertilizer, seed, insecticides, cash loans, and services 
that they could not get elsewhere. Is it a banking business? 

Mr. Friemine. No, it is operating currently in the form of a co-op. 
We have tried unsuccessfully on three occasions to get a charter from 
the State of South Carolina. However, they say they do not deem 
it necessary for us to have such an organization, and on three oc- 
casions they have refused to grant us a charter. 

Senator Jounston. Have you got a copy of your incorporation 
papers as to what you are incorporating for? I would like to havea 
copy of that for this committee. 

Mr. Fiemrne. I will have our attorney mail it to you. 
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Mr. Fiemine. But on three separate occasions we have made ap- 


plicat ion. 


Senator HeNNINGS. Without objection the copy will, at your con- 
venience, Mr. Fleming, be submitted and made a part of the record 

of these hearings. 

Mr. Fiemine. I certainly shall be happy to do so. 

Senator Jounsron. You made application, then, to the Secretary 
of ‘State ? 

Mr. Firminc. That is correct. And on two occasions they sent 
represent: itives from Columbia down to Clarendon County and when 
they found the intention of the organization, they also found that 
members of the county delegation most v igorously opposed the grant- 
ing of a charter, they refused to do so. 

Senator Hennincs. You may proceed. 

Senator Jonnston. You did leave with the Secretary of State a 
copy of your request ? 

Mr. Fiemtne. The Secretar y of State 

Senator Jounsron. Of what you were incorporated for? 

Mr. Fremtnc. Our check and formal applications on all three oc- 
casions were returned by the Secretary of State. 

Senator Jonnston. They returned them back to you? 

Mr. Fremine. They did, and they are on file with our attorney. 

To indicate why it was necessary for us to have such an organiza- 
tion as the Clarendon County Improvement Association, I wish to 
relate these experiences to the committee 

1. In the Jordan section of Clarendon County where we had sev- 
eral of the original plaintiffs, the members of the White Citizens 
Councils emphatically refused to rent any known member of the 
NAACP any type of harvesting equipment. Consequently, all 
Negro farmers that were members of the NAACP in this area in 
1957 had their crops rot in the fields simply because they could not 
rent harvesting machinery. One man, Mr. Hammet Pearson, came 
tome with this problem. I went with him to several white farmers 
and tried to rent harvesting equipment but they refused to do so. 
Prior to the organization of the White Citizens Councils in this area, 
the same Negro farmers had no trouble whatsoever in renting this 
type of machinery. 

In 1957, it was my pleasure to speak for the mid-winter conference 
of region No. 9 of the United Automobile Workers of America in 
New York City. In this speech, I told the delegates to this conven- 
tion the story of these poor farmers and their struggle for survival. 
The deleg: ites were so shocked when they heard that such a condition 
existed in this great land of ours that they decided that as American 
citizens something must be done by them to correct this situation. 

Consequently, from the rank and file of region No. 9, the money was 
raised for the purchase of a combine which was given to the Clarendon 
County Improvement Association. 

Senator Jounston. Right there, to give a picture of the situation: 
How many colored farmers in Clarendon C ounty rent from white 
people ? 

Mr. Ftemrina. Senator Johnston, I am sorry, but I have 
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Senator Jounston. How many own their own property? I think 
it would be well to bring that out. I don’t think any white farmer 
would jeopardize his own goods. I want to know how many renters 
there are and how many own their own property for the record. 

Senator Hennines. Does Mr. Fleming have the information? 

Mr. Fiemine. I would like to answer the Senator, please. 

Senator Jounston. If you want to answer it. 

Mr. Fiemine. Senator, we sought that information. We were only 
able to determine that there are 2,400 Negro farm families in Clarendon 
County, but we do not get a breakdown as to the number of share- 
croppers, the number of tenant farmers, and the number of land- 
owners. 

But we did get one figure which was approximately 2,400, and this 
came from the county agent’s office. 

Senator Hennines. Proceed, please. 

Senator Carrott. Why couldn’t you get it? Is there any reason 
why you couldn’t get it ? 

Mr. Fieminc. He says he did not have a breakdown on the Negro 
farmers. 

Senator Carroti. And can you approximate how many farmers, 
Negro farmers, own their own land? Do you have any idea on that? 

Mr. Frieminc. I have a very good idea that approximately 50 per- 
cent of the Negroes that are currently farming in Clarendon County 
are landowners. : 

Senator Henninos. That is over a thousand ? 

Mr. Fiemrina. Yes, sir. 

Senator Carrot. May I follow this line just for another minute or 
two: 

You talk about your improvement association furnishing seed and 
fertilizer and insecticide. Would you give that to sharecroppers? 

Mr. Fiteminea. No, Senator. The purpose of our organization is to 
provide these goods and services for members of the NAACP who are 
suffering from the reprisals from the members of the White Citizens 
Councils. 

Senator Henninos. Isn’t it true that under the sharecropper system 
the tenant-farmer is the one who supplies the seed ? 

Mr. Fitemina. That is correct. 

Senator Hennineos. And the sharecroppers thereafter do the work 
on the land as apportioned by the tenant farmer ? 

Mr. Fieminea. That is correct. 

Senator Henninos. I think that custom is generally established, 
Senator Carroll, in all areas where they have so-called tenant and 
sharecropping. 

Mr. Fiemine. But he asked about the part there of the cash loaned 
and so forth, and I was letting him know these funds are not available 
to those people—— 

Senator Carrotu. If there were a tenant farmer that sought relief, 
from you, would you give it to him? 

Mr. Fiemine. If he is being pressured —— 

Senator Carroui. Yes. 

Mr. Freminc. By members of the White Citizens Council because 
of the stand he has taken for freedom, most definitely, sir. 

Senator Carrott. And you would help him just as long as you 
would the man who owned the land? 
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Mr. Fremine. That is correct. We have two such cases that we 
are helping. 

Senator Carroiu. That is really the purpose of my question. 

Mr. Fiemine. Right. 

Senator Hennineos. Proceed. 

Senator JoHNsTON. So there is some connection between the 
NAACP organization and your organization. You said just now 
you cared for the members of the NAACP. 

Mr. Fiemine. I think I stated to you sir, that the purpose of the 
Clarendon County Improvement Association was to provide these 

oods and services that were denied to these people because of their 
affiliation with the NAACP. The NAACP within its framework has 
no funds or any personnel or anything that is available for this type 
work. 

Senator Henninos. Proceed, please. 

Mr. Fieminc. When these funds were made available for the 
purchase of this combine, we experienced difficulties in purchasing a 
combine for the organization. When the local white dealers found 
that the machine was being purchased for such an organization as the 
Clarendon County Improvement Association, they refused to sell it to 
us although we had the cash money with us to pay for it. 

Senator Jounston. Would you mind stating who the organization 

was that you were buying it from, the firm? 

Mr. Fuemine. Who we were buying it for, or from? 

Senator Jounston. From. 

Mr. Fitemine. We tried to buy it from the International Harvester 
dealerin Sumter. They refused to do it. 

Senator Jounston. Who handled that? 

Mr. Fieminc. It is known as the International Harvester Co. of 
Sumter. 

Does that answer your question, Senator? 

Senator Jounsron. That answers the question, and then we can 
check it. 

Mr. Fitemine. Right. 

Senator Carrouu. It is in Clarendon County ? 

Mr. Ftemine. The combine ? 

Senator CarroLn. Yes. 

Mr. Fitemrna. Yes; it is. 

It was only refraining from mentioning the organization that two 
of us as individuals were able to buy this machiner y in another county. 
Today, this combine is in use and it is being used by all farmers of the 
county that are in need of its services. 

2. Those Negroes that were in business felt the bite of pressures in 
other manners. These people found that they were no longer able 
to purchase from any wholesaler operating in their area any of the 
goods that they needed for the operation ‘of their businesses. Milk 
trucks, bread trucks, beverage trucks, novelty trucks, wholesale grocers, 
fuel oil dealers, and all other suppliers refused to sell these merchants 
any goods whatsoever. In order for these people to continue the op- 
eration of the businesses, it became nec essary for us to organize under- 
ground sources from whence they were ¢ able to get their supplies. It 
was necessary for us to get other Negro merchants in other sections 
of the State and other cities to purchase the goods that these people 
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needed for their businesses and at night slip these goods into their 
stores. 

For some of the goods that they needed, it was necessary to buy from 
other merchants. Some of the merchants had to purchase certain 
items from supermarkets at retail prices and bring them back and gel] 
them without profit in order to have the goods that their customers 
wanted when they came to their places of business. Today, these mer. 
chants, as a result of their perseverance, are still in business, suffer. 
ing these injustices, but they are still true to the cause of freedom, 

3. Inthe Sumerton area of Clarendon County, owners of cotton ging 
were supplied a list by the White Citizens Councils of the petitioners 
and known members of the NAACP. Any Negro farmer whose name 
appeared on this list was refused gin services. Asa result of this, many 
Negro farmers found it necessary to drive great distances to areas 
where they were not known and where the White Citizens Councils had 
not been organized to get their cotton ginned. When this situation 
was brought to my attention, I did not believe this was true. I did not 
see where any American would deny one of his fellow citizens an op- 
portunity to provide a livelihood for himself and his family in this 
country. I investigated this matter and found that it was true. 

As I walked into McCleary’s Gin in Summerton, S.C., I saw ina 
conspicuous place a list that was provided by the White Citizens 
Councils containing the names of Negroes that were to be refused 
services. At other businesses, I saw signs which stated, “No member 
of the NAACP, whether colored or white, wanted.” In visiting 
Florence County, an adjoining county to Clarendon, I found that one 
member of the White Citizens Councils has a big wooden sign in front 
of his store, “No Negroes or Niggers Allowed.” 

4. One of the most effective weapons of the White Citizens Councils 
was to bring pressure through their lending institutions. They were 
successful in getting 100-percent cooperation from every lending in- 
stitution which is currently operating in Clarendon County. This 
includes the banks of Clarendon County, the credit associations, and 
private companies that had been doing business with these Negroes for 
many years. This was done in an effort to force them into submis- 
sion. Again, the Clarendon County Improvement Association was 
able to thwart these efforts. Every farmer that was in need of finan- 
cial assistance was helped by our organization. 

[I know that the White Citizens Council is responsible for the change 
in the attitude of these institutions toward this select group because I 
saw one of the letters that was sent to one of the lending institutions 
outside of our county. A number of our farmers have been helped be- 
cause this institution did not feel that such economic reprisals were in 
keeping with the American way of life. This correspondence I saw 
contained approximately 68 names and asked that this institution 
withhold all credit from these individuals. 

Senator Jounsron. Right along the line of lending money to you, 
do you know Charles Plowden ? 

Mr. Fiemine. I know him, of Summerton; Charles Plowden, of 
Summerton. 

Senator Jounston. Do you remember last year and the year before, 
both times, the Department of Agriculture had turned down making 
thousands of seed and fertilizer loans, and Mr. Plowden came up here 
and worked with me to get the Department to make these loans, I 
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would say, 2,000 loans, for your county, and mostly for colored peo- 
le? Do youre smember that ? 

Mr. Fuiemine. I did not know that. 

Senator Jounston. I threatened to investigate the Department if 
they did not let them have the money, and later they made the loans. 

Mr. Fremine. Senator, I would like to let you know here that 
Charles Plowden is affiliated with the bank at Summerton; that bank 
js still denying credit to the petitioners and members of the NAACP. 

Senator “JOHNSTON. You know he did come up here; they ran out 
of money. That is a little country bank, is it not, a smal] b: ank ? 

Mr. Fieminc. The bank is in a small town. 

Senator Jounsron. A small town; and he came up here and got me 
to get the Department to lend the money, mostly for colored people, 
about 2,000 loans, appr oximately. 

Mr. Fieminc. Senator, might I call to your attention 

Senator Jounsron. I was ‘helping him get it for you. I know at 
the time I was trying to help the colored. people in that particular 
gounty in their distressed condition because the soil bank had caused a 
lot of cotton gins to close down. 

Mr. Fiemine. Senator, I do not know of one cotton gin in Claren- 
don County that closed because of the soil bank. 

Senator Jounston. Plenty were closed in the State. 

Mr. Fteminc. None was closed in Clarendon Coupty. 

Senator Jounston. The bigger cotton gins. 

Mr. FLtemina. Senator, I also wish to call to your attention the fact 
that in Clarendon County you have three Negroes for every one white. 

Senator Jonnston. That is true. 

Mr. Fiemine. If Mr. Plowden’s figures reflected a greater number 
of Negro borrowers than they did white, I wish to call to your atten- 
tion the population differences 

Senator JouNnston. And these were ver y small loans he was making. 

Mr. FLEMING. And also I wish to remind you again, sir, that 
Charles Plowden is associated with the bank of Summerton. The 
bank of Summerton is still refusing to loan money to members of the 
NAACP and the petit em 

Senator Jounstron. I do not know who his lenders are, I will be 
frank with you. I just know he lends to colored people. 

Senator HenninGs. Proceed, please. 

Mr. Fiemina. The names that were contained in this correspond- 
ence were the names that appeared on the petition by the Negro peti- 
tioners of Clarendon County in the school segregation suit. 

As a result of my affiliation with the National Association for the 
Advancement of Colored People, I am currently experiencing a very 
severe boycott against my business by the W hite Citizens Councils. 
Might I add, there is one hospit: ul in Clarendon County which is sup- 
ported by tax funds. There is one full-time surgeon on the staff of 
the Clarendon Memorial Hospital, Dr. T. M. Davis. He is president 
of the Manning chapter of the White Citizens Council. Conse- 
quently, he has, been able to persuade the entire staff of the hospital as 
well as the members of the medical profession of Clarendon County 
that they should join the wishes of the White Citizens Councils in 
making this,boycott effective. Asa result, many of the families who 
have lost relatives at the Clarendon Memorial Hospital have. expéri- 
enced difliculties in getting the hospital to call my establishment to 
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a up the remains of their loved ones. In many instances, Negroes 
1ave told me that when they lose loved ones there, the surgeon, as well 
as the nursing staff, would use their power to persuade them not to use 
my establishment under any conditions. 

The sheriff's department, the South Carolina State Highway Patrol, 
the coroner’s office, and the city police department have all joined the 
White Citizens Councils in perfecting the boycott against my business, 
Before the formation of the White Citizens Councils, this condition 
did not exist. Whenever anyone requested that my funeral home be 
called, we were called. It was only after the formation of the White 
Citizens Councils that we have been experiencing these incidents, 

On Tuesday, April 14, 1959, the Honorable Ernest F. Hollings 
Governor of the State of South Carolina, appeared before this com. 
mittee. From the newspaper reports of his appearance here, he stated 
that in South Carolina he has had no trouble with the Ku Klux Klan, 
However, on two occasions, my funeral home was severely shot up in 
the wee hours of the night. 

Senator Jounston. Would you mind telling me when that was? 

Mr. Fiemine. In 1956. 

Senator Jonnston. 1956? 

Governor Hollings came in office in January of this year; isn’t that 
true ? 

Mr. Fremine. I think if you hear the rest of the statement, you 
will be led to believe, as I am convinced, by operations there that the 
Ku Klux Klan is still actively working in South Carolina today, 
Senator. ' 

After each incident, I reported the matter to T. K. Jackson, sheriff 
of Clarendon County. Although I reported these shooting inei- 
dents 

Senator Jounsron. You do know the State of South Carolina has 
e@utlawed the Ku Klux Klan and they have not outlawed the NAACP? 

Mr. Fiemina. Senator, you say the State has outlawed them; will 
you please listen to the rest of my statement? 

Senator JoHnsron. We have laws on the statute books which pro- 
hibit them from molesting anyone when they are hooded; isn’t that 
correct ? 

Mr. Fiemina. Under hood; yes. 

Senator Jomnsron. Under hood; when they are disguised. 

Mr. Fremina. But the Ku Klux Klan, I think you will admit— 

Senator Jounston. The Ku Klux Klan, that is what it was. 

Mr. Fiemina. I think you will admit that the Ku Klux Klan is 
currently operating in the State of South Carolina, although you 
might have a statute on the books that says it 1s illegal, and I think 
if you will hear the rest. of this statement it will verify that. 

Senator Jonnston. They have been prosecuted in the State, too, 
have they not? 

Mr. Fiemina. I wish you would tell me, because I certainly do not 
know. ; 

Senator Jounston. Spartanburg County had 15 at one time 
prosecuted. 

Senator Hennines. Were they convicted ? 

Senator Jounston. They convicted one. The others were not, for 
intimidating, driving down the street in a car. 
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Mr. Fiemine. I wish that in Clarendon County we enjoyed some 
of your protection by law enforcement officers from them. 

Senator Jounston. Proceed. 

Mr. Ftemine. Until now no one has been arrested in connection with 
these crimes. However, in regard to his actions, I believe that the 
sheriff of Clarendon County is in sympathy with the Ku Klux Klan 
and will do nothing whatsoever to protect the members of the NAACP 
from the injustices that might be dealt by the Ku Klux Klan. I be- 
lieve this because of an incident which happened in Manning on 
July 30, 1957. At that time, a Ku Klux Klan caravan parked in 
front of my place of business. My mother told me that the caravan 
was outside. Upon investigation, I found that there were 28 cars 
filled with robed Klansmen in front of my house. In the sixth car 
from the front of the caravan, I saw Sheriff T. K. Jackson and one 
of his deputies in a car bearing his official insignia. 

Senator Henninos. Was he in regalia ? 

Mr. Fuemine. He was not in regali: 1, but he was in the caravan and 
in presence of the Klan, he alone with one of his deputies. 

Senator HenninGs. You do not think he was there to protect the 
members of the hooded order? | Laughter. | 

Mr. Freminc. He might have been there to protect the Ku Klux 
Klan, but he certainly was not there to protect me. 

rage Carroti. What do you mean by a robed Klansman? 

Mr. Fiemine. In South Carolina, as Senator Johnston has stated, 
it is illegal now for them to wear hoods over their face. However, 
they have eliminated the hood which they at one time wore over their 
faces to disguise their identity. 

They now wear a hat and the white robes and the other insignias. 

The only thing they have done, Senator, was to simply remove that, 
part of the uniform which was a mask which covered the face. 

Senator Henninos. The masked face? 

Senator Carrot. You can recognize them ? 

Mr. Fiemine. Yes; you can positively roe them. 

Senator Jounsron. How long has that law been on the statute 
books ? 

Mr. Freminc. Which law do you refer to? 

Senator Jounsron. Of the law about taking hoods off. That was 
passed in 1927, was it not? I was a member of the Judiciary Com- 
mittee of tlie House when it was passed. 

Mr. Fiemtne. In 1927? 

Senator Jonnsron. 1927. That is how long it has been on the 
statute books. 

Mr. Fieminc. Well, that law certainly has not been enforced if it 
has been on the books that long, sir. 

Senator Jounsron. There have been # good many prosecuted in 
the State in regard to it. As I said, in Spartanburg they had 15 
and 1 or 2 of them were convicted. They were tried together. 

It was appealed, and they never serv ed any time, and at that. time 
they were driving down the street in a car with a mask over their 
faces, and a little colored child on the side of the street was present, 
and they brought them in court and said that the child was fr ightened, 
and they were convicted under those circumstances under the act, if 
a are intimidated or frightened by someone with a hood over his 
ace, 
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Senator Hennines. Why should a child be frightened by someone 
with a hood over his head? It seems extraordinary. [Laughter.] 

Senator Jounston. He was indicted for that. 

Mr. Fiemine. It was a wonderful thing that Spartanburg would 
prosecute them for frightening a child. 

Senator Jounsron. That is what happened. You can get the 
record in the case. 

Mr. Fiemine. I remember up there in the Piedmont area someplace 
this colored man was asked to keep the children of his white neighbor 
while he went to the hospital to see his good wife, and because he wasa 
vood neighbor and kept the children for his white neighbor in order 
for the white neighbor to visit the hospital to see his wife, the Ky 
Klux Klan came in and beat him, and they were not prosecuted. 

Senator JoHnstron. Let us not go into that case. The facts are not 
as you say. I do not think it would be of any help to go into that 
case. 

Senator Henninos. Go ahead. 

Senator Carroii. Are these caravans common occurrences, these 
men inrobes? Arethey common occurrences ¢ 

Mr. Fiemine. Yes, Senator. Absolutely nothing is being done by 
the officials of South Carolina to outlaw the Klan. They are free to 
operate. They have had several masked meetings in Manning, and 
several throughout Clarendon County, and the northern portion, the 
middle and the southern portion of the county. 

Instead of doing anything to hinder them or stop them, the law 
enforcement agencies are there with them, directing traffic for them, 
and they are in definite sympathy with them, and these masked meet- 
ings are never denied or anything. 

Senator Carroxu. If these men are unmasked, they are able to be 
identified, I assume? 

Mr. Fiemine. Oh, yes. ; 

Senator Carroti. Do you know some of them ? 

Mr. FLteminea. Senator, 1 donot. I mean, I know that—I knew two 
gfthemen. One was the brother to the sheriff that was in the caravan. 

Senator Carrouu. Is there any relationship or identification between 
the White Citizens Councils and these robed people ? 

Mr. Fieminc. Well, Senator, since I have never been privileged to 
belong: 

Senator Carron. Of your knowledge, I mean, if you are able to 
identify any of them ? 

Mr. Fiemina. Oh, yes. 

However, I am under the i impression that the only difference between 
the White Citizens Council and the Ku Klux Klan is that the Ku 
Klux Klan has always used violence ; the White Citizens Councils plan 
to use credit restrictions and intimidations, and so forth, nonviolent 
approaches, but their purpose is the same. 

Senator Carroty. That is all at this point. 

Senator Henninas. Proceed. 

_-Mr. Fiemrne. In his statement before this committee on April 14, 
Governor Hollings stated to this committee that at present there are 
no petitions in the State of South Carolina in regards to integration 
of the public schools. I am sorry that His Excellency, the Governor, 
was not informed on this situation. The original petition from 
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Clarendon County is still pending in the Federal court along with sub- 
sequent petit ions that were filed in 1956. 

In August 1958, just prior to the present school year, seven parents 
in school distri ict No. 2 of Clarendon County and one parent in school 
district No. 3 filed with their respective school boards petitions asking 
these boonda- to comply with the Supreme Court’s May 17, 1954, de- 
cision as the law of the land. In these petitions, we asked that the 
school boards take steps to integrate the public schools of Clarendon 
County, since this was one of the original five counties that were in- 
volved in the original action. We stated that 4 years was enough time 
for them to have to begin to comply with the Supreme Court. de- 
cision. We consequently asked them to comply. Two weeks later, 
which was the first week in September 1958, our attorney who repre- 
sented us in this matter received letters of reply from the school 
boards in districts 2 and 8 which stated that they felt that the schools 
were presently operated in the best interest of all the citizens of our 
county and that they had no intention whatsoever of complying 
with the May 17, 1954, decision. ‘These letters were completely iden- 
tical. The only thing being different about the letters were the sig- 
natures of the boards of the respective counties. We consider these 
petitions to be active. 

In his statement here, the Governor said that no Negro has lodged 
a complaint with the Civil Rights Commission. However, on De- 
cember 15, 1958, I visited the Civil Rights Division of the U.S. De- 
partment of Justice here in Washington. At that time, I made an ex- 
tensive report to oflicials of the Department on voting restrictions 
and other denials of civil rights. I am sure that these complaints 
are on file with the Department of Justice. It is our intention to 
bring these matters to the attention of the Civil Rights Commission 
and the formal complaints are in the process of being drafted. 

Senator Jounston. How many colored people are registered in 
South Carolina ? 

Mr. Ftemina. I do not have the State figures, Senator, but I do have 
the figures for Clarendon County. 

Senator JouNsron. How many do you have in Clarendon? 

Mr. Fiemina. 327 out of more than 13,000 Negroes. 

Senator Jonnsron. Can you furnish for the record the number 
that are registered in South Carolina ? 

Senator Hrenninos. I think the Governor testified, Senator John- 
ston, on that the other day. I think, if my memory serves me cor- 
rectly, he said something like 400,000; is that right? What did the 
Governor say, Mr. Slayman? 

Mr. StayMan. I do not remember the figure. 

Senator Hennines. I remember asking the Governor a question. 
I do not remember the precise figure, but Governor Hollings did give 
us the figure. 

Senator Jounston. Is that the total colored population that you 
gave as 13,000 for the county ? 

Mr. Fiemina. I was referring to Clarendon County, not the State 
of South Carolina. 

Senator JouNston. What isthe population ? 

Mr. Fiemine. Approximately 24,000 for Clarendon County is the 
total population. 
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Senator Jounston. Of both white and colored ? 

Mr. Fiemine. White and colored. 

Senator Jounston. What is the total of voting age? 

Mr. Fiemine. I think I have that information here for you, 

Senator Jounston. Do you have that? 

Mr. Fiemine. Clarendon County, total white registered as of May 
10, 1958, for Clarendon County there were 3,458 white persons regis. 
tered and 324 Negro. 

Senator Jounston. Are you registered ? 

Mr. Fiemina. Lam. 

Senator Jounsron. Did anvone object to your being registered ? 

Mr. Fiemina. No one objected to me; no. 

In Clarendon County, there are more than 18,000 Negroes and ap. 
proximately 8,500 white persons. Currently, we have only about 395 
registered Negroes, while there are more than 3,500 white voters 
registered i in the county. Negroes have been deni the opportunity 
to serve on the board of registr ation. There is a definite distinction 
between the treatment of Negro and white citizens as appear before 
the board of registration. When I went before the board for my 
present registration certificate, I was forced to either produce a tax 
receipt showing property in an excess evaluation of $300 or to read a 
section of the constitution of the St ite of South Carolina. While I 
was registering, several white app! lic ants were registered without any 
type of test or producing tax receipts. Other colored citizens have 

told me of similar experiences. 

The Governor inferred to this committee that in South Carolina we 
are all happy with conditions as they are. I want to state to this 
committee that I, for one, am most unhappy about present conditions 
in our dear State of South Carolina. 

Gentlemen, on behalf of the people that I represent I ask this com- 
mittee to consider and act favorably upon 8. 810, if you please. 

Thank you. 

Senator Hennines. Thank you very much, Mr. Fleming, for your 

carefully prepared statement and your presentation of it this morning. 

I am sure that we could all, with profit, discuss this matter with 
you at length. 

However, we are under a very serious time limitation, and if there 
are no further questions—— 

Senator Jonmnston. One thing I want to put into the record here. 
The Secretary of State of South Carolina, O. Frank Thornton, who is 
a very dear friend of mine, has just advised me that he has never 
turned down any charter for any organization, including the Claren- 
don County Improvement Association, except when the law was not 
complied with by the applying gr oup or organization. 

He also states he has never sent investigators. Vou said there were 
investigators, that he sent them in there. He said he has never sent 
investigators into any county to check on any application. He does 
not even have facilities to do this. 

Applications either comply with the law on the application form or 
they donot. Itisthatsimple. That is his statement. 

Senator Henntnos. Any questions, gentlemen ? 

Senator Carroty. Yes, Mr. Chairman. 

I do not want to restrict the witness if he wants to answer at length. 
But I want to ask a few questions. You can respond to them very 
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briefly if you like. How long ago was this Improvement Association 
of Clarendon County formed ? 

Mr. FLtemine. It was formed in 1956. 

Senator Carro.u. 1956. 

It has been operating now going on 3 years / 

Mr. Fieminc. That is correct. 

Senator Carrou. Is there any hope for a change or improvement 
in these things we have been discussing today ? 

Mr. FLemine. Most definitely. 

Senator Carroii. What is the improvement that you can find since 
the school desegregation decision and since the Congress passed this 
yoting rights legislation? What is the re lationship between the 
whites and the Negroes? Here you have a county that is preponder- 
antly Negro by a margin of 2 to 1. 

Mr. Fiemine. Three to one. 

Senator Carrot. Three to one. 

Can you see an improvement in race relationship ? 

Mr. Fieminc. No; I cannot see a great improvement in racial rela- 
tions there, but I can see where the white men of Clarendon County 
heve for over the past 3 years developed a very definite respect for 
us that they never hs id before. 

First of all, we were always dependent upon the white man and his 
institutions, his houses of supply. He never had any idea that we, 
asa group of Negroes, could muster our forces or muster enough help 
from outside to combat him and his evil ways. 

With the formation of this improvement association, the way it is 
being operated, the way that we are drawing in the Negro farmer, 
the way we are providing ourselves, he has to respect us ‘for doing a 
job that he never thought \ we were capable of doing. 

Senator Carrott. Do you find this has inspired ¢ greater leadership 

also among the Negro people ? ¢ 

Mr. Fiemrinc. It has very definitely, and here is something else 
that has happened. 

This year we have taken on, we are in the middle of our season now 
supplying fertilizers and seeds and so forth, and we are having the 
greatest year with the improvement association that we have ever had. 

What has happened now, Senator, is that Negroes are beginning 
to develop self-respect. 

We have had about 32 new farmers who are not subjected to pres- 
sure, who have come in and bought fertilizer from us on a cash basis 
rather than buy it from white firms when there is a Negro organiza- 
tion in the county, an organization that is in the same business. 

Senator Hennines. Mr. Fleming, may I ask you just one question— 
have you completed | your questions, Senator ? 

Senator Carroty. I just wanted to say that I was very much im- 
pressed with the reverend’s testimony, the witness who preceded this 
witness. It showed that while the Negro, the American Negro, has 
not taken this treatment in silence, still he is adv ocating a policy of 
nonviolence. 

They are very spiritual people. They have put up with all these 
injustices. You intend to go along that same line, but still push for 
your constitutional rights? 

Mr. Fteminc. That is correct, sir. 
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Senator Carrotu. I think that is a very fine policy, and you can see 
some improvement in the relationship between the races in the better. 
ment for the Negro people of Clarendon County ¢ 

Mr. Fieminc. You know, Senator, we have found that there are a 
number of white people in Clarendon County who would willingly 
accept the mandates of our Supreme Court, people who want to live 
by the law of the land. 

But this thing is being agitated by the politicians. I mean they 
have created an atmosphere where the people who want to be sincere 
are afraid of expressing themselves. 

But we get these telephone calls, we get these pats on the backs 
Sis deiorent people, snd there io detiaite understanding bean 
some of the white people of our area and the Negroes, and I think that 
if the politicians would quit kicking this racial problem around like 
it were a football, I think we would all get along a whole lot better, 

Senator Jounsron. Then you believe like Governor Hollings, that it 
is going to take education like you are putting across to your group 
to better relations, and it is not through legislation forcing anybody 
that is going to do the work? : 

Mr. Fiemine. I do not agree with that, no; I most definitely do not. 

Senator JOHNSTON. ; ou do not agree with that ? 

Mr. Fiemina. No. I do not care how illiterate a man is, whether 
he can read or write, he has an inherent right as an American citizen, 
and I do not think that his privileges should be abridged nor do I 
think that his opportunities should be limited simply because of race, 
creed, or color. I do not think education has anything to do with it. 

Senator Henntnes. Mr. Fleming, do you agree with the Attorney 
General of the United States who, apparently, speaks for the Presi- 
dent? Of course, he is the legal adviser to the President, and the 
chief legal officer of the administration. Do you agree with him that 
things have been going along so well now that we really do not need 
any legislation ? 

Mr. Fieminc. I cannot agree with that. 

You see what has happe ned—may I say this, sir? South Carolina 
has a Gressette committee which is known as the school segregation 
committee. 

She is devoting her entire effort to fostering segregation. 

It should be apparent to everyone that South Carolina has no in- 
tention whatsoever of doing the honorable thing by the Negro people, 
and unless Congress should enact some type of legislation for us we 
will never see our God-given rights as American citizens. 

Senator Henninos. I think one other phase of this is worthy of 
comment—a shining mark for the long suffering and very patient 
Negro people of our country, if I may be permitted to express an 
opinion about it. 

The Communists in this country and, I think, indeed in Soviet 
Russia, had expected to make great inroads into the Negro popula- 
tion of our country. They have expected a race which had not, as 
has often been described a having been limited to second-class citizen- 
ship—they had expected Negroes to rise and join the Communists, 
probably under the gener al theorem that nothing could be much worse 
than being denied the full equality under the law and the privileges 
that accrued to other members of the population of the United States. 
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It is—and many of us have read this and heard it said many many 
times Over many years, that the Communist movement has gained no 
foothold whatever with our American Negro citizens. 

True enough some exist who have, just as there have been many of 
other races, who have formed themselves into groups known as Com- 
munists, local American Communists. But the Negroes have never in 
any substantial numbers or in any way possible of delineation adopted 
the Godless philosophy of Soviet Russia. 

I think that is a well-established fact, and I think that is another 
thing that is most remarkable. I do not know how some of us white 
people under such conditions would feel. 

Mr. Freminc. We are very proud of that ourselves. 

Senator Hennineos. If there are no further questions of Mr, Flem- 
ing, I would like to thank you very much for coming here and giving 
us “the benefit of your testimony, which is spec ifie in many, many 
respects. Your testimony expresses your own experiences, up against 
the gun, so to speak. 

Senator Carron. Mr. Chairman, this is the point I tried to make 
before. Here we have a witness who can come in and put the cards, 
lay the cards, on the table, give his own opinion; that is what we 
want. We do not need to ac cept all of his viewpoints, but neverthe- 
less there are some facts here that have to be ¢ onsidered. Mr. Flem- 
ing, you have made a very clear statement of your own position. 

Senator Henninocs. Yes. 

Senator Jonnsron. Mr. Chairman, yesterday the question of this 
Gressette resolution came up. I inquired about it, and I have the 
complete facts concerning the committee and the resolution creat- 
ing it. 

Here is a te ‘legram from Senator Gressette : 


Complying with your request of yesterday- 
that is, Tuesday- 


herewith is concurrent resolution Senate 371, Senator Gressette, April 18, 1951, 
for the formation of the South Carolina School Committee: 

“A concurrent resolution provided for a committee to study and report on the 
advisable course to be pursued by the State in respect to its educational facili- 
ties in the event that the Federal courts nullify the provisions of the State 
constitution requiring the establishment of separate schools for the children 
of the white and colored races. Be it resolved by the senate and the house of 
representatives concurring, That a committee of 15 be appointed, 5 from the 
senate by the president of the senate, and 5 from the house of representatives 
by the speaker of the house, and 5 to be appointed by the Governor from the 
State at large to study the conditions with which all of our people, both white 
and colored, would be confronted with respect to educational facilities in the 
event the Federal courts nullify section 7 of article 2 of the State constitution 
which provides separate schools shall be provided for children of the white 
and colored races, and no child of either race shall ever be permitted to attend 
a school provided for children of the other race. The committee has also 
directed to recommend to the general assembly such course-of action as in its 
judgment would more nearly alleviate the serious condition which would result 
if the Federal courts would so materially disrupt our educational system. The 
members of the committee shall be paid the regular per diem and expenses from 
approved accounts of the house from which they are appointed.” 


It is signed “L. M. Gressette.’ 
They were setting up this committee, getting ready to see how to do 
and how to act, provided the Supreme Court should act as it did act in 
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1954. This was passed in 1951, and this committee is a standing com- 
mittee in South Carolina. ; 

Senator Hennines. Thank you, Senator Johnston. 

Is there anything further? 

Senator Carroty. Just one question comes to my mind. Since the 
Supreme Court decision, has there been any integration in Clarendon 
County ? 

Mr. Fiemrna. None whatsoever. As a matter of fact, our superin- 
tendent of education stood before a Rotary Club in Columbia, S.C, 
and this speech was very widely circulated in the press of South Caro- 
lina, and he proclaimed to the world, “I stand in open defiance of the 
U.S. Supreme Court.” 

Senator Carroty. Since the Congress has passed this right-to-vote 
legislation, the Congress of the United States, have conditions im- 
proved—this bill was passed in 1957—have conditions improved in 
Clarendon County with reference to the registration ? 

Mr. Fiemine. Again we go back to the politicians of South Caro- 
lina and the climate that they have created. 

Since we do not have an advisory committee for the Civil Rights 
Commission, and since Governor Hollings, as well as our past Gover- 
nor Timmerman have stated they will not cooperate, they will not co- 
operate with the Commission in any way, the people take the civil 
rights measure more or less as a joke, as something that will never come 
to them, so they have not changed their attitude one way or the other. 

Senator Henninos. Is there anything further of Mr. Fleming? 

Thank you very much again, Mr. Fleming, for your presentation 
here this morning. 

The committee has sat 3 hours this morning. We have heard three 
witnesses, and there have been many questions asked by members of 
the subcommittee because of our abiding interest in the subject mat- 
ter of which I am not in the least, nor do I want to be taken to be in 
the least, critical. 

We have remaining a distinguished witness, Mrs. Dorothy Tilly, 
who is director of women’s work of the Southern Regional Council; a 
former member of the President’s Committee on Civil Rights under 
the administration of President Harry S. Truman. 

We also have Mr. John H. McCray, who is the State chairman of the 
South Carolina Progressive Democratic Organization of Columbia, 
S.C. 

Now, the chairman of this committee, after putting off a request of 
certain labor representatives, and others, to meet today at lunch to 
discuss the labor bill which is now being debated in the U.S. Senate, 
had made an engagement some 2 weeks ago for lunch today at 1 o’clock 
and a discussion thereafter. 

I am most reluctant to ask witnesses to remain overnight or to in- 
convenience themselves otherwise. 

I would appreciate any suggestion from any other member of the 
committee who is present today as to who might chair the committee 
this afternoon and conduct the examination until I can get here at such 
time as I may be able to? 

I shall now leave this hearing, but I shall carefully read all that 
Mrs. Tilly has to say, and should I miss Mr. John McCray, I will read 
all that he has to say and give it weight and importance. 
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Senator Carroll, what are your commitments today? We all have 
so many commitments here that we cannot spend all day in one 
hearing. 

I am on 16 committees and subcommittees and chairman of 5 of 
— and we cannot just let everything stop because of these all- 

ortant hearings, unhappily. 

mPomor ‘row this committee is meeting, because of the presence of the 
American Society of Newspaper Editors in the city, we are meeting 
to hear certain outstanding journalists on the broad question relating 
to specific legislation on the subject of freedom of information. 

These men 1 have come from great distances for this meeting and, of 
course, they are busy men, as are we all, and the meeting was scheduled 
for tomorrow to hear six representatives of the newspaper profession, 
six representative editors and publishers on Friday, so that leaves us 
in this dilemma, and our dilemma is as I have stated. 

Senator Carrot... Mr. Chairman, if I may interrupt, if I could find 
out some idea as to how long each of these w itnesses will take to testify 
then I can reach a conclusion. 

Senator Hennines. Senator Carroll, part of our problem is not the 
fault of but relates to the general hearings in that we Members of the 
Senate—and I am not going to use the word “guilty,” because by in- 
terrogation we have develope .d facts—we Members of the Senate and 
of this committee have contributed to the lengthening of these hear- 
ings because of the questions that have been asked of the witnesses. 

I think the witnesses have, for the most part indeed and certainly 
all the witnesses today, have been exceedingly considerate and re- 
strained not only in their presentation but in the relative brevity of 
their testimony. 

So I would say, Senator Carroll, since I may be detained for 2 hours, 
if you could and would oblige this afternoon I think we would be most 
grateful to you. 

If it is not convenient to you, I will ask unanimous consent that the 
counsel of the subcommittee, who is completely familiar with all 

hases of this subject, Mr. C harles Slayman, who sits on my left, be, 

y unanimous consent, authorized to hold the hearings. Since the w it- 
nesses are not under oath, these are opinion matters, matters of opinion 
testimony, conclusions not relating to a general controversy over facts, 
I think that that might be proper. 

What is your suggest ion as to that ? 

Senator Carrot. Well, I thought that if the chairman is not going 
to be here, and Senator Johnston m: iy not be here, I will be perfectly 
willing to take on the job this afternoon. I have a meeting to go 
tonow. I have been delayed an hour now—but partly because of 
my own questioning—— 

Senator Hennines. I have another subcom nittee Pty“ this 
morning, too, Senator, which 1 have to go to. We all have this con- 
flict. 

I want all of you in the audience to understand that. When we 
are at one committee we probably should be at two or three others 
on some occasions, and certainly we should be edified by some of the 
debate on the all-important labor relations bill which is at this mo- 
ment being debated in the Senate—we just have to spread ourselves 
pretty thin around here and do the best we can. 
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Senator Carroti. I was going to suggest, Mr. Chairman, if you 
would recess until 2:30, then I can come back and stay at least for 
one witness, and I will try to stay for both witnesses. 

Senator Jounstron. There is one witness I want to hear when he 
testifies and that is John McCray. I do know McCray very well. 

Another thing, the last witness on the stand, I want to ask him one 
more question, Billie Fleming. 

Senator Henninos. Mr. Fleming is on his way, I understand, Sen- 
ator Johnston. 

Mr. Fleming, Senator Johnston wanted to ask you one more ques- 
tion. 

Mr. Fiemina. Yes, sir. 

Senator Jounstron. What relation is Allen Fleming to you? 

Mr. Fieminea. That is my brother. 

Senator Jonnston. That is your brother. Do you know that he 
borrowed $4,500 from the Bank of Summerton, and it is recorded in 
Book 39 in Clarendon County, page 69 ? 

Mr. Fiemine. That loan was negotiated—did you see the note on 
that? That was a construction loan, and that was negotiated before 
the formation of your citizens councils. 

pea Jounston. Did you know he is now behind in the payment 
of that note and the president of the bank is not even foreclosing on 
him at the present time? They are being lenient with him. Did you 
know that ? 

Mr. Fieminea. I did not. 

Senator Jounsron. And the bank president is the same man that 
you spoke of who runs the bank down there in Clarendon County. 
Ch arles Plowden is the man’s name, and he used to be chairman of 
the way and means committee of the house of re presentatives in South 
C cote 

Senator Hrnninas. Is there anything further, Senator Johnston? 

Senator Jonnsron. He makes the further st: iteme nt that he makes 
loans to anyone with adequate security, white or colored. He does 
not ask them any questions, so he says, whether they belong to the 
NAACP or to any other organization. 

Senator Hennines. Is that all at this time? 

Mr. Firmine. May I restate to the committee that the Bank of 
Summerton emphatically denies credit to the plaintiffs in the Claren- 
don arcenty action, and all known members of the NAACP. 

Se nator Henninos. Is that all, gentlemen ? 

f so, I would like to make one announcement, that the Committee 
on the Judiciary has received the nomination of George M. Johnson, 
of California, to be a member of the Commission on Civil Rights 
vice J. Ernest Wilkins, deceased. 

That nomination has been referred to the standing Subcommittee 
on Constitutional Rights, and accordingly there will be a hearing held, 
a public hearing, on this nomination on Tuesday morning, April a1, 
next Tuesday, 1959. 

With that, we will recess until 2 :30 this afternoon. 

(Whereupon, at 1:10 p.m., the subcommittee recessed to reconvene 
at 2:30 p.m., of the same day.) 
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AFTERNOON SESSION 


Present : Senators Carroll (presiding) and Johnston. 

Also present : C harles H. Slayman, Jr., chief counsel. 

Senator Carron. The ¢ ommittee w ill come to order. I understand 
Senator Olin Johnston would like to be present at the testimony of 
John H. McCray, and therefore, we will call out of order that witness 
because there is a possibility that he may not be able to be with us on 
the following witness; isthat right ¢ 

Senator Jounston. That is true. 

Senator Carrott. Mr. McCray, will you come forward, please? 
And will you state your name, plea ise 2 

Mr. McCray. Lam John H. McCray of Columbia, S.C. I am chair- 
man of the South Carolina Progressive Democrats. By profession I 
am a newspaperman. 

Senator CarroLt. Do you have a prepared statement that you wish 
to present / 

Mr. McCray. Yes, sir; I have. 

Senator CarroLi. Would you desire to read your statement ? 

Mr. McCray. I would like to read it generally. I may skip parts 
of it in order to save time. 

Senator Carrotn. May I say without objection the part that you 
skip will be included in the record. 

Mr. McCray. Thank you. I should like very much to have the 
entire statement included. There may be other remarks in addition 
that are not shown in the statement that I would like, also, to be 
included, sir. 

Senator Carroti. Without objection it is so ordered. 

Mr. McCray. Thank you. 

Senator Carroty. All right, proceed. 


STATEMENT OF JOHN H. McCRAY, STATE CHAIRMAN, SOUTH 


CAROLINA PROGRESSIVE DEMOCRATIC ORGANIZATION, COLUM- 
BIA, S.C. 


Mr. McCray. Mr. Chairman, and other honorable members of this 
committee, on behalf of my associates, the 825,000 Negro citizens of 
South Carolina, and the many others in that State who believe, sub- 
stantially as we do, on the subject of human rights, I wish to express 
our gratitude for the opportunity to speak before you. 

The members of my delegation were chosen April 15, 1959, during 
a meeting at Columbia on the statewide level; the meeting was well 
advertised beforehand, and open to all citizens in South Carolina 
interested in civil rights. The expenses incurred by the delegation 
are being paid both by its members, and by those attending the pub- 
lic meeting. And we wish it known that while we deemed it neces- 
sary to come before you, we were convinced that we ought not inflict 
any expenses incurred upon those of our citizens who may not believe 
as we do. We didn’t arrive in airplanes owned, or paid for. by the 
State of South Carolina. 

Senator Jounston. I guess you know that the Governor aid the 
group that came with him came in private planes and not State 
planes ? 
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Mr. McCray. Senator, according to our information some of the 
planes used in that trip up were owned by the State of South Caro. 
lina Aeronautics Commission, I believe; that is, annexed or assigned 
to it. 

Senator Jounston. I may say that the Governor called me today 
and said the planes that they came up in were private planes, at no 
expense to the State. 

Mr. McCray. They might have switched at the last moment. 

Senator Jousron. That is all I know about it. 

Mr. McCray. Beg pardon ? 

Senator Jounston. That is what they said over the phone today, 

Mr. McCray. Well, the published information there was to the 
contrary. 

Another point of note is that while we are patently opposed to 
“separate but equal” that ideology figures at least twice in our being 
here: We're asking of you “e qual” attention to what we say; and 
are forced by circumstances over which we had no control, to speak 

“separately” from another group of South Carolinians professing a 
deep interest in the same area of civil rights. 

Senator Jounston. I think in defense of everybody, T should say 
we could not hear all of them, as you recall, in 1 day. We had them 
over here, they were sc a for the mor ning, and the other crowd 

vas for the afternoon. I understand that was the extent of it. There 
was no attempt to exclude anybody at that time. 

Mr. Starman. That is correct, Senator Johnston. To date, we 
have tried to schedule every one who has asked to be heard—whether 
he was a State official or representing a private membership 
organization. 

Senator Jonnstron. For your further information, we are trying to 
expedite matters to date. The other Senator present will bear me out 
in this. Only one person has been on the floor of the Senate and ob- 
jected over there to this committee meeting. 

Senator Carroti. That is exactly right. When the buzzer buzzed 
at 12 o’clock. 

Senator Jonunsron. If they should ring now we would have to 
leave. 

Senator Carrot. Under the rules of the Senate, if any objection is 
raised on the floor of the Senate we would have to suspend these hear- 
ings and report forthwith. I assume consent has been given—— 

Mr. StayMan. That is right; we have Senate consent tod ay. 

Senator CaRRoL t. For us to be here. So I suggest let us get into the 
facts. 

Mr. McCray. Thank you. 

But in reply to Senator Johnston's question, I should like to make 
our position clear on the statement I have just made. 

This area of civil rights, any question that affects the citizens of 
South Carolina, since we do have this segregation of the citizens 
there, is of interest to both groups. I think that our interest, that is 
the Negro’s interest in civil rights in South Carolina is, perhaps, 
greater ‘than those of any other persons from one point of view. 

Well now, if the § state wanted to present here before this commit- 
tee both sides of the story, I think that those who arranged for the 
committee to appear here on April 14, should have consulted with 
our leadership. 
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Senator Johnston knows me. And I think all of our Representa- 
tives in Congress they know me and they know of us. But none of us 
was consulted about it. 

Mr. Starman. Are you objecting to appearing today ¢ 

Mr. McCray. I am not objecting. I am simply replying to the 
point raised by Senator Johnston there. 

Senator Jounstron. I never raised any question. 

Mr. McCray. Thank you, sir. 

Senator JOHNSTON. I stated the conditions under which we were 
working. It a usual thing, those that are against it are here for 1 
day and those for it on different occasions, as in the past. 

Mr. Starman. That is correct. 

Mr. McCray. May I state- 

Mr. Starman. That is exactly it. One side said we should try to 
hear the witnesses in a group, and the committee said, “Well, some- 
body has got to speak separately first.’ 

And then I heard complaints later that we had A instead of B 
first. 

[am just a little surprised that this is objected to. 

We have absolutely everybody scheduled who has asked to be heard. 

Mr. McCray. I think, sir, that, perhaps, I have not made myself 

clear on this question of our being here. We are not objecting to 
speaking at this time. What we do object to is the fact that an ar- 
rangement was mi ade by our Representative in Congress for some of 
our elec ted officers in South Carolina to come before this committee 
on the question of civil rights without including anybody of the point 
of view of those who are opposed to segregation. 

Mr. SuaymMan. ‘That is not correct. You are here. You are being 
heard. And you are present in your own case with your friends here— 
you are here. 

’ Mr. McCray. That is correct, sir. But we had to make our own 
arrangements to get here. 

Senator Carrouy. Is it your complaint that anyone who wants to be 
heard from South Carolina is not going to be heard 4 

Mr. McCray. That 1s not my complaint, sir. My complaint is not 
against any—against this committee—it is against our Representa- 
tives in Congress and the State of South Carolina who made the 
arrangements for the delegation, or the sano from South Caro- 
lina appearing here. 

Mr. StAYMAN. That is still not correct. The Members of the House 
of Representatives could not make any arrangements to govern our 
subcommittee. 

Mr. McCray. I am sorry—lI didn’t say the House of Representa- 
tives. I didn’t mean that. 

Senator Carroiu. There is one thing that is not clear to the Chair 
I will take a minute or two to say this. 

Mr. McCray. It isa minor point. May we leave that and continue ? 

Senator Carrous. I want to clear the record because 

Mr. McCray. All right. 

Senator Carrot. I don’t know how we have gotten into this. 

Mr. McCray. May I restate it ? 

Senator Carrotu. The point is, of those who favor civil rights 
legislation from South Carolina—is there anyone who contends that 
he has not been properly heard before this committee ? 
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Mr. McCray. No, Mr. Chairman. May I restate—may I restate it? 

Senator Carroiy. Is there any objection to other people coming 
from South Carolina who do not favor it? 

Mr. McCray. No; there is not. 

Senator CarrotL. Well then, I suggest that there is no point in 
cluttering up the record 

Mr. McCray. I agree with you. 

Senator Carro.. “E verybody is going to be heard. Let us proceed. 
The Chair rules that we proceed. 

Senator JoHnston. No one connected with your group approached 
me or wrote to me about it. 

Mr. McCray. I wonder, Senator, if the Governor and the other 
State officials approached you about it. 

Senator JoHNsTON. They did. They called me over long distance, 

Mr. McCray. Thank you. 

Senator JoHNsron. Not once, but several times. 

Mr. McCray. Thank you, sir. 

Senator Jonnston. Tried to arrange the date that they could be 
up here so that they could testify. 

Mr. McCray. Thank you, sir. 

Senator JounsTon. They did do that. 

Mr. Starman. That is correct. And I told the Governor—I talked 
to the Governor on long distance telephone—I told him Mr. McCray 

yas going to be heard—I told him that. And no one raised to me any 
kind of objection to your being heard. 

Mr. McCray. We are I ‘ight back on the same thing, I am afraid. 

Senator Carroiy. The Chair has ruled. Let us proceed. 

Mr. McCray. Thank you. 

The fact that we have come here in the manner we have, suggests 
very clearly, we think, that our governmental leaders in the State of 
South Carolina don’t believe even in the doctrine they say ought to be 
the rule “separate and equal.” They made no provisions for any 
citizens with different points of view. 

But we do not come before you in a spirit of bitterness or censure. 
We believe firmly and indelibly in freedom. We come before you 
after years and lifetimes of patience and hope, and in the belief that 
when and where you have the complete picture before you, you are not 
misled or frightened into setting aside legislation and help your 
august body can approve which would keep the burning of f: ith and 
hope i in fellow Americans. 

One of America’s great problems today is that too much of it has 
yet to realize that its Negro citizens are now grownups. ‘The Negro 
doesn’t want patronizing, a handout here and there and advised con- 
ees to trust, wait, and pray. 

Under some of the most adverse circumstances in the history of 
civilization, the Negro has proved his mettle in every area of ac tivity. 
But he has remained the pawn, the “whipping boy,” the human being 
others considered as an afterthought, if at all. 

Our inadequate protection of the rights of Negro citizens, in par- 
ticular, has hampered our accomplishments as a nation and as an inter- 
national power among those nations having large and predominantly 
colored races, and our own unity as one gr eat nation of people. 

In 1936, campaigning then for reelection to the U.S. Senate from 
South Carolina, the Honorable James F. Byrnes who was later to 
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become a member of the U.S. Supreme Court, and also later Secretary 
of State, declared at Charleston, in substance: “The trouble with 
South Carolina is that it has but two issues—the race question and 
liquor.” ‘The liquor issue in South Carolina has worsened since 1936 
aa its race question has reached an astoundingly low level. It is not 
that the two races do not want better relations; rather, it is that 
Negroes and the white South Carolinians who have outgrown preju- 
dices dare not speak out, lest both groups suffer heaping doses of per- 
secution and reprisals. 

Disturbed over the crumbled relationship which had been gradually 
built up over the years, 5 white ministers, in 1957, solicited and com- 
piled 1 in a book the opinions of about 10 or 12 other white citizens on 
proposals to deal with race relations. I might have inserted here 
when announcement of the intended publication of this book was ner 
the then Governor of the State, George Timmerman, Jr., issued : 
public statement in which he declared he did not think that any an 
yerson should have anything to do with this, and that any w hite person 
who called for moderation and patience, certainly was not representa- 
tive of the thinking of the white citizens of South Carolina. That 
statement we could not. face very well coming from the Governor of 
the State; it set the stage for what was to h: appen after this book was 
published. And shortly after it was published, one of the distin- 
guished whites in Gaffney, who had urged moderation in her state- 
ment which was publis shed in the book, saw her home dynamited. 

No one has yet been punished for that offense. Several men arrested 
were freed by juries. 

In October of that same year, the home of a Negro in Clarendon 
County was burned mysteriously at night. He was a farmer who 
had, shortly before, reported to the sheriff of Clarendon County he 
had received threats by mail over the “KKK” signature of the Ku 
Klux Klan and that he’d defend his property should it ever be invaded. 
The threats came after he had announced his support of the desegre- 
gation move in his county. 

Senator Jounsron. This house that was burned, what was the name 
of the occupant ? 

Mr. McCray. Thelma Bethune. 

Senator Jounston. Does anybody know any person that did it or 
who they were connected with or anything? 

You say it was mysterious. 

Mr. McCray. Yes; it was mysterious for this reason—— 

Senator Jounston. You say that it was. 

Mr. McCray. At the time Mr. Bethune’s home was wrecked he was 
in New York attending the world series. He had been gone for 2 
days. His wife meanwhile had moved a short distance away into 
the home of friends. ‘There was nobody in the house. There was 
no fire, nor anything, nothing had been in there for 2 days. So would 
not that seem myster ious ? Beg pardon ¢ 

Senator Jounsron. That same thing happened to our house. It 
burned. I don’t know how it caught on fire myself. 

Tam not accusing somebody of it. 

Mr. McCray. May I say this, of course, that is not included in this 
particular statement, but—— 

Senator Jounston. I understand. 
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Mr. Mc Cray. But the Bethune house burning was in a series of 
other mysterious burnings in the county. 

The house of the Reverend DeLaine—J. A. DeLaine—for example, 
the house of the Reverend J. W. Seals, it happened to him twice, 
And in each instance would you say it was not mysterious? In each 
instance these homes belonged to spokesmen for Negroes in that 
county. 

Then, also, not included in the same statement over in Kershaw 
County, year before last from 1956 to 1957, six Negro churches, nobody 
in them, had fires develop in them during the night. 

Down in Lake City the church that was pastored by the same 
Reverend DeLaine was burned at night. Recently they rebuilt it, 

Senator Jomunston. Did they have any insurance? 

Mr. McCray. Senator, they prob: tbly had insurance, but I don’t 
think—I know in the St. James case at Lake City, there was not 
enough insurance. ‘There was not enough insurance for the Bethune 
house. 

There was not any insurance on about four of the rural churches in 
Kershaw County which were burned. 

May I say, by the way, in the Lake City instance, the State of 
South Carolina sent an insurance inv estigator down there and the only 
report was that it was incendiary. They investigated it. 

Senator Carromn. As a matter of fact, it is in ne larendon County, 
in the Bethune case that you are talking about— 

Mr. McCray. Yes, sir. 

Senator Carro.u. Several men were arrested, were they not? Your 
testimony so states. 

Mr. McCray. In what connection? 

Senator Carroiy. Several men were arrested. ‘They were arrested 
by the local police. 

Mr. McCray. In the Bethune instance ? 

Senator Carroiy. 1 don’t know what it is. 

Mr. McCray. I don’t think it was. 

Senator Carroii. I will read it. “In October of that same year”— 
I am not quarreling with you-— 

Mr. McCray. Yes, sir. 

Senator Carrouu (reading) : 


The home of a Negro in Clarendon County was burned mysteriously at night. 

Mr. McCray. Yes, sir. 

Senator Carrotyu. Was that the Bethune case ? 

Mr. McCray. That was the Bethune case. 

Senator Carroti. All right. Let me put the next question to you. 
When you talk about the house being burned mysteriously the local 
police must have had some reason to suspect, it was of an ‘incendiary 
origin because they arrested men and they evidently put them on 
trial. 

Mr. McCray. Does it? Well now, does your statement there fix 
the date in 1957 of these arrests and that: 





Senator Carroti. Well now maybe I have confused this with an- 
otherone. I think I have. 

Mr. McCray. Thank you, sir. 

Senator Carrott. I read it in terms 

Mr. McCray. Of De Laine. 
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Senator Carrouu. I was thinking this is the case of the lady whose 
home was dynamited. 

Mr. McCray. That is at Gaffney—this is at Gaffney, you are in an- 
other county. 

Senator Carrotn. Did they ever arrest anybody in Clarendon 
County ? 

Mr. Mot ‘ray. Not that we know of, sir. 

Senator Carroti. I am glad to have it clarified in the record. 
What I was trying to show is that in all of these burnings that you 
have been ti alking about. have they arrested people? 

Mr. McCray. “We have no records. No one has ever been able to 
fnd any information leading to arrests in connection with the 
Bethune case; in connection with the St. James A.M.E. Church at 
Lake City; nor any of the Negro churches, and two Negro homes in 
Kershaw County. 

Senator Carroti. Do you know or can you relate if there has been 
anybody who has said that they were not from an accidental origin 
but an incendiary origin, st: arted by something outside, somebody out- 
side or possibly inside ? 

Mr. McCray. Possibly in the St. James case, definitely. It was 
incendiary’. That is the only one. We have to go by the official 
records. That is the only record we have. 

Sir, if vou will allow me to proceed, I think we can tie all of this 
into what I want to say. 

Senator Jounston. The reason I was asking about the insurance, 
sometimes——— 

Mr. McCray. Yes, sir. 

Senator Jonnsron. Fire is a good thing for the people that own 
the home. 

Mr. McCray. Well, you had—— 

Senator Jounsron. I know during my administration during the 
depression the first year and a half in South Carolina as Governor 
that was true. We built some schoolhouses and the vy were not being 
used and they still had insurance on them. They commenced to burn 
all over the State: so much so that we had to take all of the insurance 
off of the school buildings that were not being used. 

We couldn’t accuse any particular person of doing that, but it was a 
mysterious thing that they were being burned. Sometimes you know 
where there is insurance ‘they are burned for that. We ch: iunged it. 
We did not get insurance for the next 2 years because we chec ‘ked off 
all of them but the ones being used. 

Mr. McCray. Thank you. In February of—may I proceed? 

Senator Carroiu. Yes. 

Mr. McCray. In February of 1958, a young Barnwell County Negro 

was taken from his home at Salley by two white men into a sw amp 
dlong the Edisto River. No one has seen nor heard from him since. 
Shortly before, he and a Salley white man had engaged in a fight. 

Practically within a week’s time, one of the men who took him 
away had engaged in another of their infrequent fights. This matter 
was reported to the police. 

Senator Jounston. The only thing I ask is for you to be specific. 


I will give you a history on each one of these—on ‘the burnings and 
each one of these cases. 
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Mr. McCray. Senator 
Senator Jounsron. It might be profitable. I want to get right | 
down to the facts and give you the true facts in these cases. 


Senator Carrotu. For the record I think when these matters come | 


up again that it is well that we don’t dwell too long on them and go 
into every case. If we have a long court hearing on every case jt 
will clutter up the record. But I do believe when charges are made 
of this serious nature that there ought to be some explanation on both 
sides. I hope both sides will keep it brief. 

Mr. McCray. Mr. Chairman, we are in a position—of course, jp 
preparing this, it is a long thing—we could sit here, perhaps, for g 
week and recite cases that would be repetitious. We thought it unwige 
to do so. 

But if the committee wishes the details about any of these in. 
stances, the cases that we have included here in summary form to- 
day, we can submit to you all of the details; and will be glad to do 
So. 

Senator Carrouu. If I may make the suggestion, it is important for 
us to know the facts. You see in a sense this case of the young 
Negro contains the implication that this man has never been seer 
or heard from since. 

Mr. McGray. Never been seen. 

Senator Carrot. This might involve possible murder charges— 
we don’t know. But we cannot get into that field if we are to con- 
tinue with civil rights legislation. We could not go over the whole 
field of violence, and all of these other things. I think we ought to 
limit our discussion to civil rights as much as we can. We want to 
know the facts but if we are going to have to meet each separate 
charge we will never get through with this. 

Mr. McCray. That is right. 

Senator Jounsron. It is not I who am going to clear up these cases, 
But I want to call the officials of my State to see if they can. I 
think that is nothing but right. 

Mr. McCray. Senator, I personally turned over files and informa- 
tion that came to my attention both in the case of this young man, 
and, also, in the case of the reference in the second paragraph to 
Mr. J. P. Strom. I personally turned those over. And we talked 
several times about it. He told me he would send a man down to 
investigate but nothing has ever come of it. 

Senator Jonnston. What was the name of the case? 

Mr. McCray. That I don’t reeall. Ud have to look it up. I don't 
remember offhand exactly the name. But I shall be glad to get that 
to you, for you later. 

Senator Jounston. If you will. 

Mr. McCray. During the same year, a 15-year-old B: arnwell Coun- 
ty colored boy was sentenced to 1 year on the county’s chain gang. 
His offense it was contended was that he had spoken improperly to 
an unidentified white woman on a telephone. 

In this instance, this matter was brought to the attention of the 
circuit solicitor in that—I forget the judicial cireuit at the time. 
He didn’t know anything about it, he said but he would investigate 
it. The case came to attention on the complaint of the boy's father, 
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the parents, rather, who had since moved out of Barnwell into ad- 
jacent Aiken C ounty. 

They had been assured whenever the boy’s case came to trial his 
parents and some counsel for him would be present. So far, we 
haven’t gone beyond the stage of accepting their report and turn- 
ing it over, as we said before, and the solicitor for that circuit, to 
him. So we don’t know exactly what status that is in. 

Senator Carrotu. This sort ‘of a thing highlights the very thing I 
have been trying to say to you. For ex xample, he was sentenced to 1 
year. The offense was that he had spoken improperly. If we have 
to consider the charge and countercharge in each one of these inci- 
dents it will not clear up anything on the legislation we have before 
us. 

This is what I am trying to say. 

Mr. McCray. Mr, Chairman, may I say in preparing this state- 
ment we thought to cite a number of instances? They are not 
grouped under any particular heading but we feel that each in- 
stance demonstrates an abrogation under one category or another of 
the civil rights of a citizen. 

We thought you would be interested in those if we were. 

Senator CarroLut. Lam. I want the facts. But if we have to give 
lengthy consideration to each specific case where the State of South 
Carolina feels that its law-enforcing authority is being challenged, 
we would never get through with the hearing. Thatisall Iams: aying. 
In this particular case, did it go to court—did they sustain the con- 
riction ? 

Mr. McCray. It went to court. 

Senator Carrotu. Did they sustain the conviction ? 

Mr. McCray. Whether or not there was an appeal from it—is that 
what you are asking ? 

Senator Carrouu. Yes. 

Mr. McCray. He was tried before a magistrate in Barnwell and 
sentenced tol year. And he was a minor. 

Senator JouNsron. You mean the magistrate’s court ? 

Mr. McCray. Magistrate’s court. 

Senator Jounston. They don’t have any jurisdiction up to a year. 

Mr. McCray. Iam sorry, I don’t understand you. 

Senator JonNnsron. The jurisdiction of a magistrate’s sentence is 
not up to a year; isit? 

Mr. McCray. That is one of the things that dist:urbed the solicitor. 
That is exactly why we were concer ned about that. 

Senator Jonnston. Well now, that could be looked into with ease 
tosee who tried him. 

Mr. McCray. We will find it in the records, sir. May I proceed, 
sir? 

Senator Carron. Yes; go ahe: id. 

Mr. McCray. In August of 1957, a 60-year-old Orangeburg County 
Negro farmhand by the name of General Johnson—John and they 
call him “General” John Johnson—was beaten with bottles and cut 
with a pocketknife, the type of knife they call a hawkbill, a vicious 
sort of looking thing, by a 17-member group of white men at Wells, 
S.C. The group had no complaint against the man; it merely was 
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out to beat a Negro. When the leader of this mob was brought before 
a magistrate at Holly Hill, he was fined $50 for his part in the incident, 
The victim was charged with assault and battery by the same magis. 
trate for trying to protect himself singlehandedly against the attacks 
of 17 white men. 

I am not using the exact language this group leader spoke before 
him; a 17-year-old Negro youth who happened to be passing by the 

lace at the same time was also beaten. The law officer I believe—] 

now the county officers—I think the State possibly came in on it, too 
after the matter was published. 

They arrested the leader of this group, that is the white leader and 
several other members in this group that were involved in this some 
time afterward. And they, along with the complainant John—Gen. 
eral Johnson—were brought before Magistrate Gardner in Holly Hill, 
the name of the town. The magistrate issued this sentence to the 
white man who had inflicted the injury upon Johnson, $50, 60 days 
for his part of it. Johnson who was trying to defend himself against 
17 men in an attack—he himself did not aggravate it—was bound over 
to the general sessions court under a charge of assault and battery with 
intent to kill, under $300 bond. 

Senator Carrott. What happened to that case ? 

Mr. McCray. So far as I know, sir, the case is still pending. I 
haven’t heard, I don’t know whether or not it has been tried in court. 
But I mean that was the treatment of it in the magistrate court at 
Holly Hill. Any questions ? 

Senator Carroin. Proceed. 

Mr. McCray. In 1957, not far from Holly Hill and in the town of 
Elloree, another colored man—in this the first name is Burgess—was 
sentenced to a year at hard labor on the county chain gang. He had 
been arrested after he shot an Elloree white man who had come into 
his yard and had beaten him to the ground with an ax handle because 
the colored man had asked him to desist in using profanity before his 
wife and children. The colored man had lifted his bloody body from 
the ground, gone into his home and secured a shotgun. He shot the 
victim in a leg, and he testified in court that he simply wanted to 
protect himself. 

He did not want to kill the man. He shot him in the leg. So far 
in the record, the white man has never been arrested or charged in 
the instance. 

Mr. StaymMan. Have all of these cases been reported to both the Fed- 
eral Civil Rights Commission and the U.S. Department of Justice that 
has a Civil Rights Division now—both created by the Civil Rights Act 
of 1957? 

Mr. McCray. I don’t know about all of those, sir, but I believe I 
have somewhere here a list of cases that I know—which I know have 
been referred ; they have been called to the attention of the FBI agents 
and maybe some to the Department of Justice. 

Now when I say this, I mean to—when I say the Department of Jus- 
tice, rather, so far as I know, these have been reported to the nearest 
FBI office, and I think they are part of the Department of Justice. 

In this Burgess case, I am not sure, but I do know that in Saluda 
County, about 3 years ago, a colored man and his wife were taken 
out into the woods one night just beyond Saluda in the cold of the 
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ore night-—I don’t remember their names—I know where they live, over 
nt, | in Johnston now—and they were whipped, their clothes were taken 
ris- | away from them and they were left out in the woods that night, in 
oks avery cold night without any clothing whatsoever. 
Senator JouNnston. You say that this was reported ? 

ore Mr. McCray. Yes, sir; this case has been reported. 
the Senator Jounston. Has the Federal Government done anything 
—] about it ? ; 
00, Mr. McCray. Senator, I think, perhaps, if I said that—these cases 

to which reference has been made, I don’t think have been normally 
und reported to the FBI. I do recall discussing the case of the young 
yme Barnwell County Negro who was taken into the woods and whipped, 
e)- with FBI sources. I was told and their instructions were if we ever 
Lill, got, if we got any further details, to bring these to their attention. 
the But the Saluda case was placed before the FBI and the persons were 
ays | interviewed in the oflices of the FBI there in Columbia, in the Saluda 
inst case. 
ver No charge has yet been brought against the white men. 
rith Senator Jounston. What did you say about Burgess ? 


Mr. McCray. Burgess was given a year on the Orangeburg County 
chain gang. 


| Senator Jounstron. He was convicted and it went to the Supreme 
urt. Court, and the Supreme Court confirmed it; is that right ¢ 
t at Mr. McCray. I think so. 


Senator Jounston. I happen to have Solicitor Julian Wolfe right 
here behind me who handled the case. 





n of Mr. McCray. Thank you. 

Was The point was, here you had a case where a white man entered the 
had property of a Negro and attacked the Negro because the Negro didn’t 
into want him on his property, and then when the Negro defended himself, 
ause | the Negro was the one that went to jail. 

> his You were asking about cases. Shall I give you the others that I 
rom | know have been reported to the— 

, the Senator Carrot. Well, I have no desire to shut off this case pres- 


dto | entation. The Chair wants to be as liberal and broad as possible. 
But this case that we have just talked about could happen in Colorado. 
»far | Iam an old district attorney. I know of cases where people have 
din | gone into people’s homes, and used more force than they should, and 
the question in law is whether the man can use a shotgun to defend 
Fed- | himself. It is a question of law. The point I am trying to make is, 


that | doany of these cases bear on the right to vote, on the question of seg- 
s Act | Tegation in the school system, or are you trying to present these mat- 


| ters of a general pattern, showing the treatment of these people, on 
ve I | the question of civil rights? 


have | Mr.McCray. That is it. 

rents Senator Jonnston. Unless we know all the facts in the case, I think 
| there was a dispute between the white man and the colored man, and 

‘Jus- , they got into a fight. The colored fellow ran into the house to get the 


arest | gun, and came back out with the gun, and the white man was running 

stice. | away and had his back to him and he was shot in the back of the legs 

luda | inthat particular case. 

aken Mr. McCray. In the front yard, Senator. 

f the Senator Jounsron. He shot him in the back.part of his legs. It 
| wasin the back part, he was running away from him. 
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Mr. McCray. Senator, do you know what happened to the Negro 
before he went into the house, sir? 

Senator Jounsron. I don’t know. But when aman is running, that 
is the fact in the case. We can’t just pick up a case and make a whole 
thing out of what happened to part of it. 

Senator Carrot. Well, I suggest that we proceed now, if you 
will 

Mr. McCray. Mr. Chairman, I would like to proceed. But you 
spoke of Colorado. I am surprised to hear that statement, because in 
Chicago, in 1956, one of your distinguished gentlemen invited me to 
leave South Carolina and take up residence out there, and I have been 
seriously thinking about that. But if Colorado will do for some peo- 
ple what I know is the case in Elloree, I have my doubts. Now, from 
the point of view of laws, I agree with you. It could happen any- 
where. But you won't have the climate in Colorado that you have 
prevailing at Elloree. For example, sir—for years, prior to 1954, 
Santa Claus came to town on the first of December, for all the little 
boys and girls in Elloree. Since 1954, 1955, and when resistance to the 
Supreme Court decisions and the White C itizens Council came into 
being—by the way, the first chapter was set up in Elloree—the climate 
has been entirely different. 

Now, Christmas of 1955, it was announced that Santa Claus was 
coming, all the little boys and girls lined the streets with their little 
page of nuts and candies as they *y had done in years past. This time, 

ants a passed over the little « ‘olored boys and girls, and gave gifts only 
re whites. 

For the last 2 years, we have, each year, in South Carolina, tried 
to make up—trie d to compensate for the loss to these little kids with 
private funds. So I mean that is part of the climate there. There 
are so many others—I think if we went into this Elloree thing, we 
would have to have a whole day hearing. fet what [am trying to do, 
and represent, is to cite here instances. I don’t have them cat: aloged 
under headings, but they will fit into a pattern. 

Senator Carroii. May I say so you won’t misunderstand about 
Colorado, that we were talking about a particular case. And, asa 
matter of law, I am saying to you that you just cannot pick up a gun 
and shoot at 4 man going away from you. You just can’t do it in any 
State. I am trying to understand your testimony. I understand 
what you have done is present a series of cases to show a general con- 
dition. I assume from what you say, that a condition has arisen in 
South Carolina exemplified by the se humerous cases that you have 
outlined. Did this arise after the Brown decision, or was it before? 

Mr. McCray. The Brown decision, sir? 

Senator Carrot. Yes, the segregation decision. 

Mr. McCray. This was afterward. 

Senator Carroit. In other words, you say that there has been 
created a condition of hostility, in which colored people are being 
mistreated and abused? Is that the effect of your testimony ? 

_Mr. McCray. That is what I am saying in this particular instance, 
sir. 

Senator Carroti. Yes. And this is why you present this pattern of 
cases ? 

Mr. McCray. That is correct, sir. 
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Senator Carrot. Allright, you may proceed. 

Mr: McCray. I promised to save a little time, so I am going to skip 
the next paragraph, but it is a part of the record. Now we start with 
the second paragraph on page 3. 

What started out to be 7 or 8 years ago as resistance to school de- 
segregation when the Clarendon County case was in its initial stages 
has blossomed out into a gyrating monster which sucks up just about 
every fundamental and basic right of a free State and a free people. 

For example, the State legislature, in 1956 or 1957, enacted a law 
which denied jobs to school teachers holding memberships in the 
National Association for the Advancement of Colored People. To 
make the law sound honest, the legislature also threw in the Com- 
munist Party. In other words, if you belong to the Communist Party 
orthe NAACP, you area bad citizen. 

The teachers were compelled to submit oaths that they held, or did 
not hold memberships in the NAACP, and, of course, the Communist 
Party. Most of them were dishonest about the fact, of course, and 
I think everybody expected them to be. But for those who hadn’t 
yet heard the old one about, “Honesty is a good policy providing you 
don’t get caught at it,” in South Carolina, they were fired. Among 
those dismissed were the 17 teachers and principal of the Elloree 
Training School, who took their cases into Federal court. The legis- 
lature quickly dropped the law and substituted for it another one 
which is still on the statute books. The current law requires appli- 
cants to set forth a list of organizations in which they hold member- 
ship, on the surface an honest requirement, as thought the veteran 
teacher in district 4 of Charleston County. Her name is Mrs. Jessica 
Brown. She was fired even though her principal had already rec- 
ommended her, as usual, for reappointment to her classroom. 

I make no plea for the NAACP nor any other organization, but so 
long as an organization keeps itself clear of subversive activity and 
operates in a legal manner, its membership is constitutionally free to 
meet as they please, and to associate as they please. A few weeks ago, 
this same NAACP, which you were told on Tuesday was a despised 
organization, was granted a State charter by the State of South 
Carolina. South Carolina governmental officers had checked out its 
record, as had been done years ago by the U.S. Department of Justice, 
and found no fault with it. That fact, however, will not lessen at- 
tacks in South Carolina against its members and sympathizers. 

A bitter irony is that such groups as the NAACP have actually 
gotten State governments like South Carolina off the hook and 
spurred them to make progress in areas they would not have entered 
without the initiative produced behind them. 

Senator Carroty. May I interrupt here? 

Mr. McCray. Yes, sir. 

Senator Carrotu. If I understand, the NAACP has now been 
granted a State charter in South Carolina ? 

Mr. McCray. That is correct, sir. 

Senator CarroLi. You may proceed. 

Mr. McCray. I think you will find a reference in testimony before 
you. However, since this charter has been issued, which would indi- 
cate some of the responsible officials in the State 

Senator Jounston. Of course, the State neither puts its approval 
or disapproval on the thing. What it does when it issues a charter 
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is say they have qualified under the law to be granted a charter. That 
is about what it amounts to. And the legal activities that they ma 

go into afterward, of course, the State has nothing to do with that, 
They are not passing upon the activities. 

Mr. McCray. Well, sir, that means the Communist Party could also 
obtain a State charter in South Carolina. 

Senator Jounston. What is that ? 

Mr. McCray. The Communist Party could also receive a charter, 

Senator JoHnston. No, they are out to destroy our Gov ernment, 
that is a different thing. If your organization put in its charter that 
it is out to destroy the Government, which we believe of the Com- 
munist Party, of course it wouldn’t be granted a charter, of course not, 
But you set forth the objects of your organiza ition. 

Senator Carron. Would it be said that the NAACP. by this grant 
of a charter, of the State of Carolina, is conceded a legitimate pur- 
n0Se ¢ 

Mr. McCray. That is correct, sir. And my reference here—I refer 
you up to the paragraph just a moment ago, where I pointed out that 
the State law enacted in 1956-57 listed the NAACP along with the 
Communist Party—I mean any person who belonged to either ip 
South Carolina could not secure State jobs. 

Senator Carroti. With the indulgence of the members of the com- 
mittee present, may I ask Mr. Mitchell, in what other States of the 
South has the NAACP been granted State charters? 

Mr. Mircuer.. We have, w herever we have requested them, been 
granted charters, except in the State of Alabama. This problem i is 
whether the NAACP is required to register as an out-of-State corpora- 
tion and, of course, we have contended that we have not been so Te- 
quired, but nevertheless, we have offered to register. So in the State 
of Alabama, we have been denied even the opportunity to register, al- 
though we offered the necessary papers to do so. 

Senator Carrorn. Somewhere I have read or heard that the NAACP 

yas prohibited from functioning in some of these States. 

Mr. Mircneiy, Actually, we were put out of business in Texas, 
tana e Alabama, for brief periods in Texas and Louisiana, and 

e are now back in business in those States. 

ai Alabama, they first refused to permit the organization to fune- 
tion. They then demanded our membership list. We declined to give 
those lists. They fined us $100,000 for not submitting them. We ap- 
pealed that question to the Supreme Court and won. It went back 
to the Alabama Supreme Court, and the Alabama Supreme Court re- 
fused to honor the decision of the U.S. Supreme Court. So it is com- 
ing back up again. 

Meanwhile, the question that has not been settled is whether we asa 
New York corporation must register under the laws of Alabama. 
And the court has an injunction ; against us which prohibits us from 
doing any business whatsoever in the State of Alabama. 

Senator Carrot. Do you feel that in these years that the NAACP 
has made tremendous strides in the sense that it is not considered to 
be a part of any subversive organization ? 

Mr. Mrrcnett. We don’t even think that is debatable, Senator 
Carroll. We don’t think we are any more subversive than the Presi- 
dent. And to us it is so ridiculous that anybody would say that that I, 
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rsonally, and a lot of other people, have a hard time even treating 
it with anything other than contempt. But we did prepare a document 
which the House of Representatives included in the House hearings 
last year, in 1957, and that document undertakes to answer those argu- 
ments. And I would be happy to supply a copy of it for exhibit pur- 

es to the committee, if you care to have it. 

Senator Carrot. I should think that document ought to be placed 
in the record, or if not in the record, at least in the file. 

Mr. Mitcueti. Thank you, sir. 

Senator Carroti. But the other point I had in mind—the fact that 
South Carolina itself has granted a charter and other States are 
granting a charter, it seems to me to completely refute the concept 
that there was ever any subversive activity in the NAACP, and I 
wondered, therefore, if you feel you are making progress. 

Mr. Mircwety. Well, no. Actually, you see, the purpose of this 
operation that is being carried on, of requiring us to surrender to the 
requirements for corporation registration 1s to make it possible for 
local people to sue us in the State. And that is why I mentioned 
this $6 million suit, which has been filed against us in South Carolina. 
First, they insisted that we register in accordance with the laws of 
South Carolina governing corporations. Then we did. Now we have 
got a $6 million suit on our hands. So, actually, what is happening 
isthat when you attempt to comply with what they say you ought to 
do, this subjects the organization to further harassment. So I would 
not say that this isa good development. 

Senator Carroti. Well, Iam very happy to have your explanation, 
because it would have been very easy to lead us into another line of 
thought. While you may have escaped the tag of being subversive, 
you think you may be subject to legal suits which may impair your 
effectiveness ¢ 

Mr. MircnHety. Yes, that is a rather substantial fact, because a suit 
is now pending in the South Carolina judiciary machinery. 

Senator JoHNsTon. That is a general statutory law in South Caro- 
lina, which has to do with all corporations being sued. And it was 
on the statute books even before we ever heard of the NAACP. 

Mr. Mircueu.. Well, I would say it is a very curious thing, Sena- 
tor Johnston—and I know you have a sense of humor, and I think 
this will really cause your sense of humor to be aroused, we have 
been in business since 1909, in business in South Carolina. Nobody 
bothered us. Then, suddenly, when we won in 1954 the decisions 
in the school desegregation cases, they started harassing us with all 
kinds of registration programs and firing teachers who were members 
of the organization, and things of that sort. So my impression is 
that if there had never been a Supreme Court decision, and if we 
had never sought our constitutional rights, the State of South Caro- 
lina would never have attempted to apply that law. 

Senator Jounston. You had a suit down there against the NAACP 
even before you were incorporated, isn’t that true? 

Mr. Mircney. Well, we have had a suit 

Senator Jounston. Didn’t Senator Nash sue you, and didn’t he 
collect a judgment against you? 

Mr. Mircueiy. We had a suit in Sumter, S.C., I believe it was. 
And in that situation, as I recall, the charge was that because we had 
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complained about segregation in the public schools, and had indicateg 
that the local officials were not obeying the law properly, they con. 
tended that this was libelous, or at least some kind of reflection op 
their reputation. They sued our local people, that is our local board 
of directors, in Sumter—they sued each individual member for, | 
believe it was, $5,000, and that was settled out of court. It is one of 
those things where we probably could have won if we had stayed jy 
court, but it was a question of whether you could afford to spend al] 
that time in courts where you won’t get a fair hearing. 

Senator Carroti. You may proceed. 

Thank you, Mr. Mitchell, for the information here. 

Mr. McCray. The South Carolina government, for example, speaks 
proudly now of its school rebuilding program, under which about $18} 
million have been allocated for new and remodeled schools, not to 
mention the other millions paid by local school districts to supplement 
State funds. Just 6 years ago, the State was contending it couldn't 
or was not going to improve Negro schools. Today, it reports having 
spent almost equally for the races on new plants. 

The NAACP, of course, insofar as we are concerned—— 

Senator JoHnston. By the way, we passed that bond issue back 
way before the ruling of the Supreme Court, didn’t we ? 

Mr. McCray. On the school rebuilding program? I should think 
SO, Sir. 

Senator Jonnston. I know wedid. Westarted out on the building 
program and it preceded the ruling of the Supreme Court. 

Mr. McCray. The case was in court, though, sir. 

Senator Jonnsron. That is right. 

Mr. McCray. The case was in court before this bond issue. 

Senator Jo:nsron. It was in court for several years, of course, in 
the State court and in the courts of appeal, and the Supreme Court. 

Mr. McCray. I think 1951, as I remember, you had your hearing in 
Charleston, U.S. district court, May 1951. 

Mr. StaymMan. Mr. McCray, you are not appearing here for the 
NAACP, are you? 

Mr. McCray. I am appearing as the spokesman for—I should think, 
the general Negro citizenry, as a result of this meeting on Tuesday. 
While I am State chairman of the Progressive Democrats, I am ap- 
pearing for Negro citizens at large in South Carolina. 

Senator Carrotu. Is this a political group ? 

Mr. McCray. The Progressive Democrats, we operate within the 
Democratic Party of South Carolina, sir, and we have been doing that 
for about 15 years. 

Senator Carroty. You have got precinct people, county chairmen! 

Mr. McCray. Oh, yes, sir. 

Senator Carro.u. I see. ; 

Mr. McCray. But we do not work as a party within the Democratic 
Party. sspcth 

Senator Jounston. I have a statement here that the organization 
claimed to be represented by John H. McCray, the South Carolina 
Progressive Democrats, or South Carolina Progressive Democratic 
Party, or South Carolina Democratic organization, whatever he may 
call it—it is not a part of the South Carolina Democratic Party, and 
is not even recognized by the South Carolina Democratic Party in 
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South ¢ ‘arolina. Of course, this statement comes from Thomas H. 
Pope, who is chairman of the Democratic Party of South Carolina. 

Mr. McCray. Mr. Chairman, I am very unhappy to have that 
catement, and I hope that he will remember that in 1960. I think 
the records show that in 1944 we were in Chicago. In 1948, we were 
in Philadelphia. Just 2 years ago, Senator, we were in Chicago 
again. And the national party recommended us. They 
us. : 

Senator Jounston. I was on the credentials committee. 
record straight. 

Mr. McCray. That is right. They recognized us 

Senator Jounston. You had your privilege to come before us to 
hear your case, and it was turned down. 

Mr. McCray. As it had been done, that is right. But now to say 
that nobody in South Carolina knows anything about us Is ridiculous. 

Senator Jounstron. I am only reading from what the chairman of 
the party says concerning official party ‘recognition and functions. 

Mr. McCray. Senator, you know better. You know the 1 
better than that, sir. I think that is ridiculous. 

Senator Jounsron. He also states, since it has come up: 


recognized 


Keep the 





record is 


McCray and some of the members or people he claims to represent belong to the 
South Carolina Democratic Party as indfviduals, since the party is open to all 
citizens of South Carolina. It may be well to point out that Negroes attend 
precinct meetings, and in some instances were elected delegates to county 
meetings, and subsequently elected to the State convention in Columbia 
Mr. McCray. That is correct. 
Senator JoHNSTON (continuing) : 





and participated in the selection of statewide officials for the Democratic Party. 


But this party here that you claim to be here representing, that is 
not the Democratic Party. 

Mr. McCray. I think, sir, we said we operated within the Demo- 
cratic Party. I mean to make it clear—I can see where there is an 
area for you to misunderstand. I think those of you who may be Re- 
publicans have a division for labor within your organization. The 
Democrats have the same thing. And I presume all other political 
organizations have the same thing. Well, you have a division for 
them, your women Democratic leaders. You have your Negro Demo- 
cratic leaders. For 15 years, we have been the Negro Democratic 
leaders of South Carolina. Now, we are all members of the Demo- 
cratic Party. But, in order that we might get together and decide 
what we should strive for best within that party, we remain in the 
Progressive emocrats who were organized and functioned from 1944 
to 1948 as a separate and competing party. 

The Senator may remember that in 1944 our first candidate ran 

against you in the veneral election. He didn’t fare very well, but, at 
the same time, that was our first year of activity. 

I think we were recognized then. If you look in the records, you 
vill find in the records of South Carolina for that year that the Pro- 
gressive Democrats had a candidate. So now to have somebody come 
up and say there is no such organization—it doesn’t make sense. 

Senator Carrot. ‘Well, we have in Colorado, for ex: unple, a group 


of young Democrats. Those young Democrats can function sepa- 
rately, among themselves. 
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Mr. McCray. That is exactly what we do, sir. 

Senator Carroii. And if they can get elected, they can become dele. 
gates. Do some of your people become delegates to the national 
assembly ¢ 

Mr. McCray. ‘That is right, sir. I was a delegate myself last year 
to our county convention. ‘We have Negroes who hold offices. In fact, 
in ward 9 in Columbia where I live, the. city Democratic chairman is q 
Negro. The county chairman is a Negro. We have a Negro menther 
of the board of election, election commission, rather, for Richland 
County. We have also one in Darlington County. 

Senator Carrot. For example, in 1948, when some candidates from 
South Carolina split off and tried to form the third ticket, where did 
your southern Democratic group stand¢ Did you stand with Pregj. 
dent Truman, or did you go the other way ¢ 

Mr. McCray. With President ‘Truman? 

Senator Carroiu. Yes. 

Mr. McCray. I don’t know. Whichever way Harry Truman was 
going, we have always been with him. 

Senator Jounsron. What I am bringing forth is this: The State 
Legislature in South Carolina, if my memory serves me correctly, 
passer da law you could not use the same name connected with the Na- 
tional and State parties already organized, like Democrat or Repub- 
lican. And that is what I have reference to. 

Mr. McCray. Yes, sir, Senator. But you see that law specifies 
that it applies to those organizations which had a candidate in such 
and sucha year. I think it was1950. I don’t remember. 

Senator Jounsron. That is correct. 

Mr. McCray. And they got so many votes, or that they had to apply 
for a charter. Well, sir, in 1948, after we had gained the right to be- 
come a member, a full- fledged member of the Democratic Party, we 
voted in a convention in Columbia to discontinue ourselves as Oppo- 
nents of the regular Democratic Party. We are Democrats; we wanted 
to get into the party. So our decision in 1948 was to wor k within the 
framework of the Democratic Party as all Democrats should and as we 
had tried todo. So we kept the name with which we began—we don’t 
call ourselves “party”—we just say “South Carolina Progressive 
Democrats.” 

Senator Jounstron. In November 1948, the organization of the 
Democratic Party of South Carolina went over at that time, you re- 

call. Iam one that didn’t go with them, and I voted for the national 
party myself. 

Mr. McCray. Senator, we have always supported you, excepting in 
1944, 

Senator Jounsron. Well, I am glad to have you support me, as far 
as I am concerned. Colored people in some places supported me, 
and in some places they voted almost solidly against me, as you 
remember. 

Mr. McCray. Yes, sir. 

Senator Jounstron. All these questions I am bringing out—I am 
trying to bring out the facts before the full committee. 

‘Mr. McCray. We understand, sir. I don’t mind the questions at 
all. 
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Senator Jonnston. I think I know South Carolina politics just a 
little bit. I have been in them for about some 36 years. I was 
elected the first time in 1922. 

Senator Carrotn. You may proceed. 

Mr. McCray. We were at the top of page 4. NAACP is, of course, 
a legal-aid organization, and any successes it may have achieved in 
the South have come as a result of efforts in the South to deny to its 
Negro citizens the due process of law. There are many instances of 
record in South Carolina where Negroes have found, and continue 
to find, it impossible to secure the services of local white attorneys. 
Negro lawyers make up a small percentage of South Carolina attor- 
neys, and only about one-third of the State’s 46 counties have them. 
This lack of an adequate supply of Negro lawyers often leaves the 
element of doubt in cases where services of these are rendered in com- 
munities where they do not live and have advantages held by resident 
white attorneys, or any lawyers. 

Last night, ‘T read the text of the t testimony His Excellency the Gov- 
ernor of South Carolina gave before this committee on Tuesday. It 

was a scholarly document. Like him, I, too, grew up in C harleston, 
and around the world it is a well known fact that we Charlestonians 
are fiercely loyal to each other, and we stick together. 

It is, therefore, with pained regret that I noted he had devoted prac- 
tically all of his speech to discussing what lawyers call, I think, a moot 
question, or res adjudicat: a. Heis a law yer. 

Any discussion of whether segregation is right or wrong is a dis- 
cussion on a moot question. It is to make an argument long after the 
period for argument has expired, and after the issue has been settled. 
When the issue was being shaped up by the U.S. Supreme Court, 
South Carolina engaged one of the Nation’s topflight constitution: il 
attorneys to serve “with the State attorney general in defending its 
position on segregation. ‘The present Governor, so he announced last 
year while campaigning for his office, aided in the defense of South 
Carolina in the school cases ruled on by the Supreme Court in 1954 
and 1955. Asa citizen and taxpayer of my State, I consider it waste 
of time and public money to engage in fruitless repetitions of the 
same argument made before and rejected by our courts of law. 

There I would like to insert this. One of the paradoxes of this 
whole discussion of the Supreme Court’s decisions in 1954 and 1955, 
I think, is this. Now, it is the same Supreme Court which in 1896 
set up the doctrine of separate but equal in the Plessy v. Ferguson 
decision. At that time, there was no dissension among the people 
in the South against Plessy v. Ferguson. We are not "supposed to 
think, but: it seems very odd that when the same Supreme Court says, 

‘I did wrong,” then the South’s argument is that the Supreme Court 
is wrong when it says it is wrong. If the Supreme Court had the 


| right, and it had the judicial authority—I am not a lawyer—to create 


Plesey v. Ferguson, it also had authority to make those school rulings 
in 1954 and 1955. 

The question is not any longer whether we Americans must do 
away with laws, customs, and usages based on racial discrimination; 
the question is, we believe, how best to do it and instead of flailing the 
Supreme Court and its personnel, which flailing certainly effects ne 
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reversal nor intimidation, how much better off wouldn’t we be do. 
mestically as a nation to thank God for what it has done in this jp. 
stance, and use this opportunity to convince those doubting millions 
elsewhere around the world that here in America we are a greg 
Nation, united and indivisible. 

I say to you that it is painful to be in disagreement with a felloy 
Charlestonian, but when I explain that when one has been nursed, 
has teethed, and sucked pap from the editorial pages of Tom Waring’s 
News and Courier, you will understand that I am not being disre. 
— I wish only that we be consistent and accurate. 

The Governor told. you Tuesday that South Carolina is a State of 
opportunity for colored citizens. “There are colored leaders with 
their own insurance companies * * *” and I quote that excerpt, 
This is a minor error, perhaps, in the fact there isn’t a single Negro 
owned or operated insurance company among South Carolina Negroes, 

Senator Jounston. Did you hear the testimony this morning? 

Mr. McCray. I beg your pardon? 

Senator Jounston. Did you hear the testimony this morning? 

Mr. McCray. Yes, sir; I heard part of it. 

Senator Jonnsron. Didn’t he testify that he had an insurance 
company ¢ : 

Mr. McCray. I am sorry, sir, I don’t understand you. The testi. 
mony of this morning ? 

Senator Jonnston. Yes. 

Mr. McCray. To the effect that 

Senator Jonnsron. He said: 





I am manager and partner of the Fleming & DeLaine Funeral Home, and 
owner of the Billy S. Fleming Insurance Agency, of Manning, S.C. 

Mr. McCray. That is not the reference, sir. An agency is a sub- 
division of acompany. Iam an old insurance man myself, sir. The 
(rovernor’s statement was “company.” 

Yes, as I have already stated, we have some 15 or 18 Negro lawyers, 
hut you should be told that until 1946, and until after Negroes ‘took 
this matter in to Federal courts, South Carolina offered no training 
for them in this field. Such training was reserved for white students 
at the University of South Carolina in Columbia, all of whom were 
iutomatically admitted to'the practice of law upon graduation. Upon 
establishment of the Negro Law School at South ¢ Carolina State Col- 
lege in Orangeburg, the State legislature enacted a law which required 
examinations for all prospective lawy ers. 

, Senator Jounston. Isn’t it true that States all over the Union are | 
raising the standards of their attorneys, and a great many of them are 
doing ‘the ve ry same thing they are doing here? 

Mr. McCray. Possibly, sir. 

Senator Jounstron. When I went to college or law school, there was 
a 2-year law school. Then they raised it to 3, then raised the entrance 
requirements for the school. So they have been raising the standards 
all along. 

Mr. McCray. Senator, you may be correct. It may have been just 
coincidental that—it may have been just incidental, or coincidental, 
‘that upon the establishment of the Negro law school, the State just 
decided that it had better examine all the people who came out of these 
law schools. And it may be just incidental that graduates of the State 
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college law school, for some reason, find it so difficult to pass the bar 
exams that most of them have to repeat the tests several times. Some 
of them have yet to pass the exams. 

The Senator might be interest in knowing, too, as taxpayers, I 
think all South Carolinians ought to know what the story is around 
that law school or State college. We spent for the first two we turned 
out more than $55,000 a year. That is per student. It is the most ex- 
pensively oper rated law school in the United States, I believe, and it is 
the least productive. 

Senator Jounsron. The examining board in South Carolina—I 
speak in their behalf—they don’t have the same ones now they had 
when I was Governor— but I think if you look back for about 15 years, 
our examining board was appointed by the members of the Supreme 
Court. They were such good ones, they just carried on from year to 
year. 

And I think you find they give the same questions to all applicants. 
Isn’t that true ? 

Mr. McCray. Yes, sir. There is no question there. Senator, what I 
am pointing out here is the fact that we have this law school, which is 
obviously—something is obviously wrong with it. 

Senator Jounsron. I have one of my best friends that went to the 
law school and he tried to stand the examination. He a want to 
come back here. He took the examination, I think, about 5 , 6, or 
times before he ever was admitted, and he is a good friend of. mine. 

Mr. McCray. Thank you, sir. 

We have Negroes who are doctors, dentists, and pharmacists among 
Negro South C ‘arolina, but none of them, can secure training at the 
Medical College of South Carolina, which, in 1958, had an appropria- 
tion of $2,881,335.46. The State government, which informed you 
on yesterday so proudly of these professionals, neglected to explain 
that it hasn’t gotten around yet to providing any training for them 
elsewhere in the State, not even under its own “separate but equal” 
doctrine. 

Small sums, described by Negroes as “hush money” are quickly 
handed those Negroes who will study medicine and in that general 
feld outside of the State. And this is being done some 21 years after 
the Gaines v. University of Missouri case, a governing case for State 
governments in such training. 

It is not necessarily pertinent that the 7,300 Negro teachers in 
South Carolina outnumber the combined number of Negro teachers 
in several Northern States, as was indicated to this committee on 
Tuesday. Such factors as job availability, salaries, et cetera, also 
enter into the equation. But our State government is perhaps in- 
deed proud of its colored schoolteachers. The State, through a device 
it calls certification, saves more than $1 million a year in salaries the 
State would have had to pay them under an equal pay salary adopted 
several years ago after Federal courts began enjoining districts from 
oper ating a uniferm system of inequal pay to colored teachers. 

Senator JoHnsron. I can’t let that go by unchallenged. I was 
Governor at the time we were working on the certification law. We 
tried to pay every teacher in South Carolina according to their quali- 
fications. ‘They asked uniform questions, again, and they are sent to 
Princeton University and graded, they are not graded in South Caro- 
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lina. And they are paid according to whatever the classifications 
happen to be. They don’t know whether they are white, colored, 
whether their name is Johnston, Brown, or Black. 

The examination papers all go in by number. Now, that increased 
a great many people’s salaries. It did lower a few salaries, where 
they were very inefficient. I had in my school, where I went out in 
the country, what I thought was the best teacher that could be—never 
entered a college in her life, just went through high school. But she 
got credit for the years in the Certification Act she had been teaching, 
which brought her salary up. The same was true of white and 
colored. 

So the certification—if you get that Certification Act and study it— 
we studied it for several years before we put it into effect, and had 
every angle looked into. And I think we did a wonderful job. And 
I don’t think there are very many teachers complaining in South 
Carolina. If they complain, they have a right to stand another 
examination, and get another increase, if they want to. 

Mr. McCray. The Senator possibly will also recall that at the time 
this proposed certification plan was being studied, there was much 
concern among both groups of teachers that they would be rerated 
and so forth. 

Senator JoHnsron. That is true. 

Mr. McCray. Well, now, my statement here with reference to the 
million dollars—and I think you will find it in some records there in 
Greenwood County—is based on what the State senator from that 
county said in an address to the white teachers association of Green- 
wood County to whom he was trying to explain what the certification 
plan meant. Now, whether he was in error or not, I wouldn't know, 
because we didn’t have the act at that time. 

Senator Jounsron. It did raise a great many and it lowered some. 
Of course, you couldn’t have a Certification Act that didn’t do some- 
thing like that. 

Mr. McCray. Well, his statement to the white teachers of Green- 
wood County was, in substance, “You folks don’t have anything to 
worry about. It is not going to affect you. The Negro teachers, as 
a general thing, hold degrees, or they are not as well prepared as are 
you white teachers, by virtue of the fact that you are graduates of 
schools and universities in the State which are superior to those from 
which they are graduates. So if you take these people who are more 
poorly prepared, the Negro teachers, and give them the same exami- 
nation which you take then they won’t do as well. 

“And we estimate, we who are working on this thing, and are going 
to enact it into law, estimate we will save $1 million in Negro sala- 
ries.” Now, that is a matter of record, Senator. Now, you were 
Governor, and you know just what the purposes were. But I am 
speaking from the records, and that is what we believe. 

On this question of education, too, I would like to call attention to 
the fact that we have six colleges in South Carolina which are pub- 
licly supported—the Citadel, the Medical College of South Carolina 
at Charleston, Winthrop, we have the University of South Carolina, 
Clemson, and South Carolina State College at Orangeburg, which, 
of course, is operated for Negroes. 

We have four Negro senior colleges—Allen University, Benedict 
College, Claflin, and Morris Colleges. We have three junior colleges, 
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Voorhees at Denmark, Clinton College, and Friendship Junior Col- 
lege, both in Rock Hill. 7 

Now, the State spends approximately, say, $1,200,000 a year on the 
education of Negroes, who comprise close to 40 percent of the State's 
population. it spends better than 10 times that on whites. And 
that differential has existed for years. 

Now, I think it is rather interesting that 72 percent of the teachers, 
Negro teachers, who are produced in South Carolina, are turned out 
by these four senior colleges—Allen University, Benedict College, 
(Claflin College, and Morris College. I say that for the reason that 
the committee might be interested in whether or not the Negroes want 
to go to college. 

By the way, I would like to add this sentence to what I have just 
said, too. Now, these four private colleges give more than $300,000 
a year in scholarships to children whose parents cannot afford to pay 
all of their way. I don’t know what is done at South Carolina State. 
But, as I said, only 28 percent of the teachers that the State produ‘es, 
Negro teachers, come out of South Carolina State, which, of course, 
has a number of applications. I don’t think it is ever able to take 
in all the students that apply to it. Of course, the State has no other 
provision for these students. 

The committee might be interested to know, also, that while you 
have better than $10 million appropriated for these five white col- 
leges, the State has so little interest in South Carolina State College 
for Negroes—it gets the smallest amount of money per capita per 
year. ‘Khe State college is not even recognized or rated by—it is not 
approved by the Southern Association of Colleges and Secondary 
Schools. That is the only Negro college, State-supported, in South 
Carolina—it is on probation. We have two Negro colleges, Allen 
University and Benedict, both of them are rated. 

Senator Jounsron. Now, that rating is not by South Carolina, 
isit? Itis by the National Association. 

Mr. McCray. It is the Southern Association of Colleges and Sec- 
ondary Schools. But all of these colleges, Senator, I believe, are 
required to meet certain requirements and salaries, and so forth and 
so on. Now, the State school for Negroes doesn’t meet them. I 
think most of the white schools are approved in their association. 

I think I have covered this explanation for the savings. 

Senator Carron. I was going to make a suggestion to you now. 
You have been testifying for about an hour and 20 minutes. 

I understand that there is another witness who is to testify after 
that. I will ask counsel. 

Mr. Stayman. Yes. Mrs. Tilly rushed up here from Atlanta, Ga. 
And she was scheduled to be the next witness. But we put Mr. 
McCray on because Senator Johnston indicated he wanted to be here 
when Mr. McCray testified. 

Senator Jounsron. I have some questions. Then he may go as 
far as I am concerned. 

Senator Carron. Well, he is only halfway through his statement. 

Mr. McCray. Sir, I would be happy—it is written here. Of course, 
Thave two or three other statements I would like to make—I would 
ask permission for that. 

Senator Carrot. This is no criticism on your presentation at all, 
because we have been putting many questions to you. 














568 CIVIL RIGHTS—1959 


Mr. McCray. That is perfectly all right, sir. 

Senator Carroitu. I am wondering if there is some way you can 
summarize. Your whole statement will go in the record. And then 
if Senator Johnston says he has to leave—do you want to put some 
questions now, or do you w — to wait? 

Senator Jounston. I can go right through with them pretty 
quickly, I think. 

Where were you born ? 

Mr. McCray. I was born at Youngstown, Fla., August 25, 1910, 
My mother is a native of Charleston, ‘and my father was a native of 
Macon, Ga. I was brought to South Carolina when I was 4 years 
old, lived in Charleston County, g rrew up there, attended the public 
schools of Charleston County, ‘Avery Institute. Iam a graduate of 
Talladega College, in Talladega, Ala., sir. 

Senator Jounston. Are you representing any organization here 
today ? 

Mr. McCray. I think I have answered that already, sir. 

Senator Jounsron. You are not representing NAACP? 

Mr. McCray. No, sir. I think I have answered that to begin with, 

Senator Jounstron. I believe you have : answered the question here, 
do you have a public office in Columbia, S.C. 

Mr. McCray. Do I havea public office? 

Senator Jounsron. Have you run for any public office? 

Mr. McCray. No, sir; I have not run for any public office. I hope 
never to have that agony. wos 

Senator Jounston. You have a business, though, in Columbia, 
S.C.? 

Mr. McCray. I don’t have a business now. 

Senator Jounston. You don’t? 

Mr. McCray. No, sir; I am an employee. 

Senator, you know me. 

Senator JoHnston. Oh, yes, I know you. This questioning is just 
to get the facts for the record, you see. 

Did you make a statement in 1952 to the effect that 120,000 Negroes 
have voted in the election that year? That is the general election. 

Mr. McCray. I probably did, sir. 

Senator JoHnsTon. Well, in order to vote they had to be registered, 
isn’t that right? 

Mr. McCray. Yes, sir; that was in 1952. 

Senator JOHNSTON. 1952. 

Mr. McCray, That, I think, at that time—we didn’t have any ac- 
tual count. We estimated we had between 150,000 and 200 5000 regis- 
tered voters among Negroes. 

Senator Jounsron. I see. Now, then, you don’t have that many 
now ? 

Mr. McCray. We have about 60,000 now. 

Senator JoHnston. Well, the truth of the matter—the reason you 
don’t have them registered, isn’t it because our peeiotretion inaia 
quired reregistration in 1958, and you have to be registered again ? 

Mr. McCray. That is right, at the end of 1958. The new law be- 
came operative April 1, 1958, I believe. 

Senator Jonnston. We had a lot of people registered, both white 
and colored, duplications, too, at that time, I imagine. They moved 
from one place to another, isn’t that true? 
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Mr. McCray. It is possible. There were a lot in the graveyard at 
the time, too. 

Senator JoHnston. I think I was registered in a couple of places 
when I moved from one place to another. 

According to that, there were a good many people being registered 
and voting in South Carolina, isn’t that true? 

Mr. McCray. 60,000. 

Senator Jonnston. Yes. I mean 120,000. 

Mr. McCray. Oh, at that time. 

Senator Jounston. And they will keep registering, you are grow- 
ing every day, isn’t that right? 

Mr. McCray. Well, Senator, the statement to which you referred, 
I believe, came in 1952. That was before the Supreme Court decision, 
1954, and of course, its order, in 1955. You will find in my statement 
here—I don’t want to go back and take more of your time. But this 
new law that became effective last year, of course, is a different process. 
That is not so bad. I don’t think any Negro wants to see—wants to 
have anything he shouldn’t have. I know that, in South Carolina, 
we don’t think anybody ought to have what he can’t earn. If there 
are Negroes who can’t qualify to vote, we don’t want them registered, 
just as if there are Negro teachers not fit to teach from the point of 
view of background and qualification, we don’t want them to teach. I 
don’t care who teaches my child, so long as it is the best possible 
teacher he can get. But, now, since 1958—we got this new bill, the 
general report circulated, and if you take the bill—our new registra- 
tion law, rather—if you take the law governing and controlling voting 
in South Carolina, and compare it with the laws in Mississippi, the 
laws in Alabama, and Louisiana, laws which are put on the books by— 
through the influence and the enforcement and maybe even the writing 
of the bills themselves by the White Citizens Council, you find no 
difference. 

Now, I am not quarreling with the law. But I don’t think we need 
to be naive. We know what is going on there. There are a number 
of things you can do sometimes—they look good on the surface, but 
when you get underneath, it is not so good. You put the new law 
on the book which is supposed to frighten a number of persons who 
would go to the courthouse, particularly Negroes; because they have 
caught so much sand from the courthouses, the average Negro hates 
to go near the place. But if he gets up enough nerve to go there, and 
maybe he didn’t have, as the average Negro in our State doesn’t have, 
more than about, say, the norm of 5 years of schooling, you see all of 
these papers. He has got to read them, he doesn’t understand some of 
the words. And some of the counties down in Williamsburg, for ex- 
ample, where you have teachers and preachers who hold degrees from 
colleges—one of them was a graduate of Howard University—the 
person who conducts these examinations sits down with her knitting, 
says, “Here’s the Constitution, boy, start reading.” And the poor 
fellow has to stand there and read until she gets tired of hearing him. 

Whereas, the law doesn’t require that. You just give proof you 
can read, one little sentence is all right, as is done in Richland County. 
It is done in your county in Spartanburg. But you see that spreads 
around. Let’s say, for example, in Williamsburg County, you figure 
they don’t want you registered. After you read until they get tired of 
hearing you, “Here, you start copying the Constitution.” 
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Senator Jounsron. To whom did they do that? 

Mr. McCray. To whom did they do that? 

Senator JoHNsTON. Yes. 

Mr. McCray. Well, I can give you some names. There is the Rey. 
erend Columbus C. Burgess, and his wife, at Lane, S.C. 

If the Senator would be interested, I can send you from our files 
photostatic copies of such material that we sent to the Justice Depart- 
ment, not in this instance, but say, in 15 years ago on the same prac- 
tice in Williamsburg County. And we got the 1944 practice elimi- 
nated by the late Judge Eatmon, who was then Senator from the 
county, after we went to him. 

But my point is this—did you get registered, you are our pastor, 
or teacher. You are the leader in the community? 

No, they won’t register me. 

What is the little fellow going to do? Now, that is the thing that 
has been tied in with this new registration law, plus other climates, 
In Clarendon County—of course, the Negroes down there feel safe to 
register. You can have integration there tomorrow as far as Negroes 
are concerned. They are no longer fearful, because everything under 
God’s sun, short of murder, has been committed against those Negroes 
there. In one case, they didn’t kill the Negro—they framed him ona 
liquor charge. The poor man—I believe he was afraid of the NAACP. 
He has never had a membership in it. He might have given a dollar 
behind ciosed doors. But, you see, Smith ran—Smith’s Grill, Robert 
Smith, and Negroes, when the Citizens Council pressured them out of 
business in some areas, because they thought they were connected with 
this Clarendon case, they went to Smith's store. Negroes won't go 
uptown. They said— 

Senator JouNsron. The truth of the matter in some places is that the 
colored people boycotted certain stores, isn’t that rght? 

Mr. McCray. Oh, yes, sir. In Orangeburg—well, yes, it was a boy- 
cott. In Orangeburg County—I mean in the city of Orangeburg, 
where is located South Carolina State College. 

Senator JoHnsron. All that has happened since the ruling of the 
Supreme Court? 

Mr. McCray. Yes, sir. 

Senator JoHNnsron. It is ill feeling between the two races that is 
there? 

Mr. McCray. Senator; yes, sir. 

Senator JoHnsron. Both of them ? 

Mr. M@Cray. Yes, sir; both sides. The Negroes in Orangeburg 
County, at Elloree, and in the city of Orangeburg, stopped patronizing 
certain stores after those stores cut off installment credit buying to 
Negroes who were petitioners for integration in the Orangeburg School 
Board and members of their families. The same thing happened in 
Elloree. The same thing happened in Clarendon County. 

What I am trying to say, gentlemen, is that you have this climate. 

Now, in some counties, as I said—Richland, and your county of 
Spartanburg, and Charleston, and in the counties where you have a 
metropolitan area, you don’t have very much trouble. But out in the 
little rural areas, and 70 percent of the Negroes in South Carolina live 
in communities of 5,000 or less, it is a little tough. 

Senator Carroti. May I ask a question? I believe there was some 
testimony here about your statement of 120,000 in 1952. 
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Mr. McCray. 1952, sir. 

Senator CARROLL. How many voted in 1956, do you have any idea? 

Mr. McCray. In 1956—that was 2 years ago. 

Senator Carroitu. The reason I ask 

Mr. McCray. We had only 57,000 registered then. No, I am sorry. 
|-withdraw that. 

I am getting the years confused. I don’t have any figures on how 
many Negroes voted. We can only estimate. I would have to have 
something as a guide. 

Senator Carro.L. I will put the question a little differently. Were 
there more or less than voted in 1956 over 1952? 

Mr. McCray. There would be definitely less. 

Senator Carrotu. Was there any reason why there was less? 

Mr. McCray. The reason would be similar to—now, it wouldn’t 
be as intense as, but it would be similar to what seems to be the situation 
up in McCormick County, where you don’t have a single Negro regis- 
tered to vote. 

I believe I have the actual figures here on the population. I beg your 
indulgence just to refer to those on page 8, I think. In McCormick 
County, you have 5,998 Negroes listed in the 1950 census. Not a one 
of them is registered. You have 3,579 whites, and 1,399 of those are 
registered. . 

Now, we will have to go way back to 1898, over at Phoenix and 
Greenwood County, where perhaps South Carolina has on records its 
bloodiest resistance against the Negro voting. As fast as Negroes 
would come up to vote in this particular election, they were shot down. 
Now, McCormick is an adjacent county. 

In 1954, I believe, or 1952, over on this side, or a littie south of 
McCormick County, we have Edgefield County, and then you have 
Saluda County. For example, I have the name of John Daniels, near 
Johnston, S.C., whose home was shot in. He was our precinct leader 
in that area. You complain to the sheriff, you get nowhere. In 
McCormick and Greenwood Counties—in Abbeville County, in 1948, 
I think his testimony had already been given you, the Reverend Archie 
Ware, went down to vote, in 1948, the first time Negroes were voting. 
He was a leader in the community. He went in as a citizen, property 
owner, and so forth. When he came out, they gave him the severest 
beating of his life—cut the old man. He was 66 years old, a successful 
farmer. 

Well, now Abbeville County is a little north—it is adjacent to 
McCormick County on the north. Tie in Phoenix, tie in the John 
Daniels case over here in Saluda County, tie in Rev. Archie Ware, 
15 or 20 miles away over in Abbeville County, and you don’t have to 
wonder why the Negroes don’t register in little McCormick County. 
I don’t think we have to be that naive. We know why. 

Senator Carrot. The reason I asked the question is because you 
spoke of this new law. Evidently the new law purges the record and 
forces a reregistration now ? 

Mr. McCray. It does, sir. 

Senator Jounston. We have had a registration law on the statute 
books for many, many years—every 10 years they have to reregister. 

Mr. McCray. Yes, sir. 

I know we want to get through. If there are no further questions, 
I would like to close, sir. 














572 CIVIL RIGHTS—1959 


Senator Carrotu. Well, you go right ahead. | 

Senator Jonnstron. Let me ask two or three questions. I think J 
will have to go. 

Mr. McCray. Yes, sir. 


and said that the people did not want to even get around the court. 
house—the colored man. They have treated you all right, haven 
they, John? 
Mr. McCray. You see, I am an exception, sir. I live in a very 
fine—— 4 
Senator Jounston. You had a case in Greenwood, and you went 


you that change of venue—which is really in a way unusual? 
Mr. McCray. Senator, I am glad you brought that case up. | 


Senator Jonnston. You have criticized the South Carolina court | 


there and made a motion for a change of venue. Didn’t they grant | 


understand that Mr. Hollings had something to say about that the 
other day. I do not like to project myself personally into these mat- 
ters, but you see—I don’t think anything frightens me. We are not 
looking for that kind of thing. But now, this is a case, Senator—it js 
not in my statement here. And you raised the question. This isa 
case that goes back—I mean it started, I believe—with the grand jury 
in Greenwood County on January 4, 1950. It is a case where the 
Greenwood County grand jury indicted me for criminal libel. And 
at the same time it indicted a reporter for the Associated Press on the 
same charge of criminal libel. 

The indictment dates back to about September of 1949 when, as a 
newspaperman, I interviewed a young Negro arrested on the charge 
of statutory rape. 

Senator Jonnston. This was after he had already been electrocuted, 
too, that you wrote it. 

Mr. McCray. No, sir, my story was not that late. 

Senator Jounston. It was not that late? 

Mr. McCray. No, sir. My story came out in the edition of Sep- 
tember 29 of the Lighthouse and Informer. He was not electrocuted 
until October. The Associated Press story came out the morning of 
the electrocution. 

Now, what, in substance, was the story ? 

Senator Jounstron. It came out after the trial, though, did it not?! 

Mr. McCray. The other story came out after the trial. Mine came 
out—I could not be too certain about that. I do not recall right now. 
But I do know the story was 

Senator Jounston. We have copies of the story and all—when it 
was and everything. 

Mr. McCray. Well, I suspected you might have that. 

Senator Jonnston. Yes. 

Mr. McCray. But I am sorry you brought it up. I would like to 
tell the story about it, because in my judgment, while I have never said 
this before, and I am reluctant to say this now—what happened in 
that case was—and I think it is rather obvious—that for some reason 
some persons in South Carolina wanted to get rid of me. 

You see, that is one of the tricks with a Negro, if you are afraid 
to kill him or cannot starve him to death. I have always worked for 
Negro concerns, so I have had a job. But if you wait long enough, 
somewhere down the line they are going to get you. 
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I went to the penitentiary and interviewed this 24-year-old young 
Negro, who probably had no more than 2 years of experience, and IL 
got his story. I believed it. I wrote what the man told me had 
happened, as any other newspaperman would have done, as another 
newspaperman who was working for a much larger press association 
than I represented, who had never seen my story, did the night before 
the man was electrocuted. All we did was to tell what the boy had 
said : that this was how it happened. 

Now, the people in Greenwood, the officials in Greenwood, waited 
until the man had been electrocuted and dead for about 2 months and 
he could not be a witness. Then they came into court, they went to 
the grand jury on an indictment, asked for an indictment. I don’t 
know who prepared it. I am not even going to discuss that. But 
that grand jury did not prepare that indictment, we know that. 

Do you have a copy of that indictment, sir? If you have a copy, 
I think you will find—you might have this story inserted in the 
record, if you want to put that there. But we are getting into a per- 
sonalarea. ‘That has nothing actually to do with what we are here for. 

Senator Jounston. It has to do with this: that the courts in South 
Carolina were fair when you asked for a change of venue. When you 
were assigned to the other county, then even after that you pled 
guilty ; the court was fair—isn’t that true? 

Mr. McCray. Senator 

Senator Jounston. Didn’t you plead guilty ? 

Mr. McCray. You have the record there. 

Senator Jounsron. And you were put on probation and the sen- 
tence was reduced. Then you violated your probation. And then 
the judge was kind enough to let you off with even less than 60 days. 

Mr. McCray. You say kind enough ? 

Senator Jounsron. In other words, he cut it down to 40. 

Mr. McCray. Senator, I would like to resume where I was. 

Senator Carrot. I think it is unfortunate that we have gotten into 
this. But I think in view of the record we ought to permit the witness 
totestify. ‘This wasa criminal libel suit? 

Mr. McCray. Yes, sir. 

Senator Carroutu. This was predicated on a newspaperman who was 
interviewing a man who was evidently sentenced to death. 

Mr. McCray. That is right. 

Senator Carrott. And what you did as a newspaperman was to 
report his story. 

Mr. McCray. That is correct. 

Senator Carroiu. And based upon the report of that story, a crimi- 
nal indictment was returned against you. 

Mr. McCray. Yes, sir. 

Senator Carroty. Now, that is pretty much the general statement ? 

Mr. McCray. That is the general story. I would like to add this 
to it. 

In the indictment, there is no statute in South Carolina cited as 
having been violated, because the the only law that we have in South 
Carolina that governs newspapermen in cases of criminal assault is 
that he must not name—spell out the name or identify the victim. 
Now, we did not do that. 

That is the story behind the whole Greenwood case. 
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Senator Carrott. What was the basis of the libel? What were 
you supposed to have done? What was wrong? 

Mr. McCray. It was what the man himself contended, sir—what 
the condemned man himself said they claimed was libelous. I had 
repeated the libel. It had not originated with me. I repeated the 
libel. 

Senator Carroiu. Did he involve officials or other people or mention 
their names? Did you have the names of these other people? Was 
that the purpose of the libel, the basis for the suit 

Mr. McCray. The core of the libel suit, Mr. Chairman, was this, 
That by repeating what this convicted man had said, although we did 
not use the name of the victim, nor attempt in any way to identify 
her—she had testified in court, and she was known in Greenwood 
County. 

That is not in the indictment, but this is what they answered with. 

So. because the woman appeared in court, den: 1 you conformed 
to State law—you had committed libel in reporting the incident, 

I might say, Mr. Chairman—because I would like this to go into 
the record also, since the Senator has brought this up. I w ould like 
the record to show this: At the same time I was indicted, a white 
reporter was also indicted for having written a similar story, and to 
this date no further action has been taken : against him. 

Senator Carrot. Are there any further questions along this line? 

Senator Jonnston. I want it plainly understood that I was not 
bringing this up here at this particular time to bring out anything 
against John here. The main thing i IS that I wanted the facts here 
to show that the courts of South Carolina treated him fairly. It is 

very unusual, as anyone knows, to get a case transferred. It is a hard 
thing to get them transferred from one county to another, on the 
erounds that you cannot get a fair trial. But they did that. Bob 
Martin was the judge at the time. 

Mr. McCray. A very fine judge. 

Senator Jounsron. Very fine. And I think you will say he treated 
you from a legal standpoint as fairly as he could under the cireum- 
stances. 

Mr. McCray. As I am not a lawyer, Senator, I would not know 
about that. I do feel very strongly that I was persecuted in a way. I 
do feel that normally I would never have had such a ridiculous indict- 
‘ment brought against me. But it has not deterred me in the least, 
and I do not think it will. Ido not pay it any mind. So far as lam 
concerned, they can arrest me and put me in jail for libel any day, 
because any time there is a case like that, I think the world ought to 
know it. That doesn’t make any difference. 

May I gotothe last paragraph, please. 

If for any reason you have not understood what I have tried to say, 
let me conclude with this well-known account of the preacher who, 
while taking his afternoon walk in the woods, discovered a huge bear 
chasing him. 

The gentleman, of course, began running, and the bear began gain- 


ing. The minister, between his pants for breath, began saying, “Lord, 


help me.’ 
You remember, he scrambled up atree. “Tord, help me.” 
The bear began climbing up behind him. “Lord, help me.” 
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The minister, unable to dismount, scrambled up to the topmost limb. 
“Lord, help me.” 


When the bear had come to within definitely uncomfortable dis- 


tance, the gentleman, his eyes now fixed on the sky, and his hopes 
rapidly fading, yelled: 

“Now, Lord, if you can’t help me none, please don’t help that bear 
nomore.” 

(Laughter. ) 

Senator Carroti. Thank you, Mr. McCray. Your whole statement 
will go in the record. 

Mr. McCray. Thank you, sir. 

(The statement referred to follows :) 


STATEMENT ON CIVIL RIGHTS BEFORE CONGRESSIONAL COMMITTEES BY 
JoHN H. McCray 


Mr. Chairman, the other honorable members of the committee, on behalf 
of my associates, the 825,000 Negro citizens of South Carolina, and the many 
others in that State who believe, substantially as we do, on the subject of human 
rights, I wish to express our gratitude for the opportunity to speak before you. 

The members of my delegation were chosen April 15, 1959, during a meeting 
at Columbia on the statewide level; the meeting was well advertised beforehand, 
and open to all citizens in South Carolina interested in civil rights. The ex- 
penses incurred by the delegation are being paid both by its members and by 
those attending the public meeting. And we wish it known that while we deemed 
it necessary to come before you, we were convinced that we ought not inflict any 
expenses incurred upon those of our citizens who may not believe as we do. We 
didn’t arrive in airplanes owned, or paid for, by the State of South Carolina. 

Another point of note is that while we are patently opposed to “Separate but 
equal” that ideology figures at least twice in our being here: 

We're asking of you “equal” attention to what we say; and are forced by 
circumstances over which we had no control to speak “separately” from another 
group of South Carolinians professing a deep interest in the same area of civil 
rights. 

Secondly, the fact that we have come here in the manner we have, suggests very 
clearly, we think, that our governmental leaders in the State of South Carolina 
don’t believe even in the doctrine they say ought be the rule—‘Separate and 
equal.” They made no provisions for any citizens with differing points of view. 

But we do not come before you in a spirit of bitterness or censure. We believe 
firmly and indelibly in freedom. We come before you after years and lifetimes 
of patience and hope, and in the belief that when and where you have the com- 
plete picture before you, you are not misled or frightened into setting aside legis- 
lation and help your august body can approve which would keep the burning of 
faith and hope in fellow Americans. 

One of America’s great problems today is that too much of it has yet to realize 
that its Negro citizens are grownups. The Negro doesn’t want patronizing, a 
handout here and there, and advised continuously to trust, wait, and pray. 
Under some of the most adverse circumstances in the history of civilization the 
Negro has proved his mettle in every area of activity. But he has remained the 
pawn, the “whipping boy,” the human being others considered as an afterthought, 
if at all. 

Our inadequate protection of the rights of Negro citizens, in particular, has 
hampered our accomplishments as a nation and as an international power among 
those nations having large and predominant colored races, and our own unity as 
one great nation of people. 

In 1936, campaigning then for reelection to the U.S. Senate from South 
Carolina, the Honorable James I’. Brynes declared at Charleston, in substance: 

The trouble with South Carolina is that it has but two issues—the race 
question and liquor. The liquor issue in South Carolina has worsened since 
1986 and its race question has reached an astoundingly low level. It is not 
that the two races do not want better relations; rather, it is that Negroes and 
the white South Carolinians who have outgrown prejudices dare not speak out, 
lest both groups suffer heaping doses of persecution and reprisals. 
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Disturbed over the crumbled relationship which had been gradually built up 
over the years, five white ministers, in 1957, solicited and compiled in q book 
the opinions of about 10 or 12 other white citizens on proposals to deal with 
race relations. One woman writer in this series lives in Gaffney. Shortly 
after her suggested moderate stand on integration was published, her home 
was dynamited. No one has yet been punished for that offense. Several men 
arrested were freed by juries. 

In October of that same year, the home of a Negro in Clarendon County wag 
burned mysteriously at night. He was a farmer who had, shortly before, re 
ported to the sheriff of Clarendon County he had received threats by mail over 
the KKK signature of the Ku Klux Klan and that he’d defend his property 
Should it ever be invaded. The threats came after he had announced his sup. 
port of the desegregation move in his county. 

In February of 1958 a young Barnwell County Negro was taken from his 
home at Salley by two white men into a swamp along the Edisto River. No 
one has seen nor heard from him since. Shortly before, he and a Salley white 
man had engaged in a fight. 

During the same year, a 15-year-old Barnwell County colored boy was sen- 
tenced to 1 year on the county’s chain gang. His offense, it was contended, was 
that he had spoken improperly to an unidentified white woman on a telephone, 

In August of 1957 a 60-year-old Orangeburg County Negro farmhand was 
beaten with bottles and cut with a pocketknife by a 17 member group of white 
men at Wells, S.C. The group had no complaint against the man; it merely 
was out to beat a Negro. When the leader of this mob was brought before a 
magistrate at Holly Hill, he was fined $50 for his part in the incident. The 
victim was charged with assault and battery by the same magistrate for trying 
to protect himself single-handedly against the attacks of 17 white men. 

In 1957, too, not far from Holly Hill and in the town of Elloree, another 
colored man was sentenced to a year at hard labor on the county chain gang, 
They had been arrested after he shot an Elloree white man who had come into 
his yard and had beaten him to the ground with an ax handle because the 
colored man had asked him to desist in using profanity before his wife and 
children. The colored man had lifted his bloody body from the ground, gone 
into his home and secured a shotgun. He shot the victim in a leg. No charge 
has yet been brought against the white man. : 

I am, by profession, a newspaperman. I have observed with alarm how, in 
the short period of 5 years, our daily newspaper in South Carolina and with 
not more than two exceptions among the weekly newspapers, incidents such as 
these are not reported as freely as is the true tradition of a free press. The 
strategy is to conceal as many atrocities as possible, to treat them lightly, 
while at the same time screaming headlines to the world that “everything is 
hunkydory and especially the Negroes are contented.” Nothing could be 
further from the truth. 

There is no longer a free press in South Carolina. Our newspapers have 
become propaganda sheets for intolerances. The effect has been to produce a 
climate productive of not only reprisals and punitive action against those who 
may subscribe publicly or be suspected of favoring school desegregation, but 
one in which a far more serious and dangerous practice has become common- 
place. 

What started out to be 7 or 8 years ago as resistance to school desegregation 
when the Clarendon County case was in its initial stages has blossomed out into 
a gyrating monster which sucks up just about every fundamental and basic 
right of a free State and a free people. 

For example, the State legislature, in 1956 or 1957, enacted a law which denied 
jobs to schoolteachers holding memberships in the National Association for the 
Advancement of Colored People. To make the law sound honest, the legislature 
also threw in the Communist Party. Teachers were compelled to submit oaths 
that they held, or did not hold, memberships in the NAACP. Most of them 
were dishonest about the fact, of course. But for those who hadn’t yet heard 
that old one about, “Honesty is a good policy providing you don’t get caught 
with it,” they were fired. Among those dismissed were the 17 teachers and 
principal of the Elloree Training School, who took their cases into Federal 
Court. The legislature quickly dropped the law and substituted for it another 
one, which is still on the statute books. The current law requires applicants 
to set forth a list of organizations in which they hold membership, on the 
surface an honest requirement as thought the veteran teacher in district 4 of 
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Charleston County. She was fired even though her principal had already 
recommended her, as usual, for reappointment to her classroom. 

I make no plea for the NAACP nor any other organization, but so long as an 
organization keeps itself clear of subversive activity and operates in a legal 
manner, its membership is constitutionally free to meet as they please. A few 
weeks ago, this same NAACP which you were told, by the way on yesterday, 
was a despised organization, was granted a State charter by the State of South 
Carolina. South Carolina governmental officers had checked out its record, as 
had been done years ago by the U.S. Department of Justice, and found no fault 
with it. That fact will not, however, lessen attacks in South Carolina against 
its members and sympathizers. 

A bitter irony is that such groups as the NAACP have actually gotten State 
governments like South Carolina off the hook and spurred them to make progress 
jn areas they would not have entered without the initiative produced behind 
them. 

The South Carolina government, for example, speaks proudly now of its 
school rebuilding program, under which about $181 million have been allocated 
for new and remodeled schools, not to mention the other millions paid by local 
school districts to supplement State funds. Just 6 years ago the State was 
contending it couldn’t or wasn’t going to improve Negro schools. Today, it 
reports having spent almost equally for the races on new plants. 

NAACP is, of course, a legal-aid organization, and any successes it may have 
achieved in the South have come as a result of efforts in the South to deny 
to its Negro citizens the due process of law. There are many instances of record 
in South Carolina where Negroes have found, and continue to find, it impossible 
to secure the services of local white attorneys. Negro lawyers make up a small 
percentage of South Carolina attorneys and only about one-third of the State’s 
46 counties have them. This lack of an adequate supply of Negro lawyers 
often leaves the element of doubt in cases where services of these are rendered 
in communities where they do not live and have advantages held by resident 
white attorneys, or any lawyer. 

Last night I read the text of the testimony His Excellency, the Governor 
of South Carolina, gave before this committee on Tuesday. It was a scholarly 
document. Like him, I too grew up in Charleston and around the world it is 
a well known fact that we Charlestonians are fiercely loyal to each other, and we 
stick together. 

It is, therefore, with pained regret that I noted he had devoted practically 
all of his speech to discussing what lawyers call, I think, a moot question, or 
resadjudicata. Heisa lawyer. 

Any discussion of whether segregation is right or wrong is a discussion on a 
moot question. It is to make an argument long after the period for argument 
has expired, and after the issue has been settled. When the issue was being 
shaped up by the U.S. Supreme Court, South Carolina engaged one of the Na- 
tion’s topflight constitutional attorneys to serve with the State attorney general 
in defending its position on segregation. The present Governor, so he an- 
nounced last year while campaigning for his office, aided in the defense of 
South Carolina in the school cases ruled on by the Supreme Court in 1954 and 
1955. As a citizen and taxpayer of my State I consider it waste of time and 
public money to engage in fruitless repetitions of the same argument made be- 
fore, and rejected by our courts of law. The question is not any longer 
whether we Americans must do away with laws, customs, and usages based 
on racial discrimination; the question is, we believe, how best to do it and 
instead of flailing the Supreme Court and its personnel, which flailing cer- 
tainly effects no reversal nor intimidation, how much better off wouldn’t we be 
domestically, as a nation, to thank God for what it has done in this instance, 
and use this opportunity to convince those doubting millions elsewhere around 
the world that here in America we are a great nation, united and indivisible. 

I say to you that it is painful to be in disagreement with a fellow Charles 
tonian, but when I explain that when one has been nursed, has teethed and 
sucked “pap” from the editorial pages of Tom Waring’s News and Courier, you 
will understand that I am not being disrespectful. I wish only that we be con- 
sistent and accurate. 

The Governor told you Tuesday that South Carolina is a State of op- 
portunity for colored citizens. ‘There are colored leaders with their own in- 
surance companies * * *’ and I quote that excerpt. This is a minor error 
perhaps in that the fact is there isn’t a single Negro owned or operated insur- 
ance company among South Carolina Negroes. 
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Yes, as I’ve already said, we have some 15 or 18 Negro lawyers, but you 
should be told that until 1946, and until after Negroes took this matter into 
Federal courts, South Carolina offered no training for them in this field. Sneh 
training was reserved for white students at the University of South Caro. 
lina in Columbia, all of whom were automatically admitted to the practice of 
Jaw upon graduation. Upon establishment of the Negro law school at South 
Carolina State College in Orangeburg, the State legislature enacted a law 
which required examinations for all prospective lawyers. Graduates of the 
State college law school, for some reason, find it so difficult to pass the bar 
exams that most of them have to repeat the tests several times. Some of 
them have yet to pass the exams. 

Yes, we have doctors, dentists, and pharmacists among Negroes in South 
Carolina, but none of them can secure training at the Medical College of South 
Carolina, which, in 1958, had an appropriation of $2,881,335.46. The State goy- 
ernment, which informed you on yesterday so proudly of these professionals, 
neglected to explain that it hasn’t gotten around yet to providing any training 
for them elsewhere in the State not even under its own separate but equal 
doctrine. 

Small sums, described by Negroes as “hush money” are quickly handed thoge 
Negroes who will study medicine and in that general field outside of the State. 
And this is being done some 21 years after the Gaines v. University of Missouri 
case, a governing case for State governments in such training. 

It is not necessarily pertinent that the 7,300 Negro teachers in South Carolina 
outnumber the combined number of Negro teachers in several Northern States, 
Such factors as job availability, salaries, etc., also enter into the equation. But 
our State government is perhaps indeed proud of its colored schoolteachers. 
The State, through a device it calls certification, saves more than $1 million a 
year in salaries the State would have had to pay them under an equal-pay 
Salary adopted several years ago after Federal courts began enjoining districts 
from operating a uniform system of inequal pay to colored teachers. Disclosure 
of the million-dollar savings came from a State senator in Greenwood County, 
whose job it was to convince white teachers in his county that they should sup- 
port a change of rating plan by which salaries for teachers are determined. 

His explanation of how the savings would be possible was that it was very 
simple and easy: Subject prospective Negro teachers to inferior training, as 
was then the case, and they wouldn’t score as highly as the better-trained white 
teachers on examinations given to determine their ratings. 

Education and its benefits are paramount concerns of Negro South Carolinians. 
Some 70 percent of them live in communities of 5,000 or less population; they 
are, therefore, essentially rural people whose completed years of schooling do 
not exceed a norm of 5 years, and whose overall average income is less than 
$600 annually. 

It isn’t difficult to understand then why so many parents want their children 
prepared and admitted into a better life; it isn’t hard to understand why we 
want our children to have a better day than we have had, but one they earned or 
were prepared to earn. And they are both determined and unrelenting about 
this. 

Yes, I know you sometimes hear it said by a so-called spokesman from our 
State that Negroes are satisfied with the present school plants, most of which 
are less than 5 years old. But these are the facts: 

First, many of the new plants, built hurriedly to provide a stopgap to the 
only real solution of public schools.in the State—that of a single system of 
schools, instead of two piecemeal systems, neither of which can produce the 
kind of adequate and efficient service a public school should, are already over- 
crowded in many districts. 

Secondly, there are yet undisposed of petitions for immediate integration in 
more than a dozen districts outside of Clarendon County. Last year, and in 
Clarendon County, parents in districts 2 and 3 filed petitions with their respec- 
tive school boards asking desegregation of district schools. 

In January of 1958 some 11 students submitted applications to the University 
of South Carolina—State supported—seeking admission. 

Even if they indicate nothing else, I think these petitions and applications 
dispel any theory that there is satisfaction and contentment over the South 
Carolina school situation. 

At the end of 1957, there were an estimated 175,000 to 200,000 registered Negro 
voters in South Carolina. Today, there are about 60,000. The story behind 
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this reduction of the number of Negro voters is another example of how the 
segregation issue has been used to abrogate other rights long established. 

By legislative action, the State scrapped its registration system, effective 
April 1, 1958, and adopted the system used in Mississippi, Louisiana, and Ala- 
pama so effectively to reduce the number of Negro voters. The new system, 
much more involved, was promoted by the White Citizens Council in South 
Carolina. In most counties we believe that registration is honestly conducted ; 
however, in others teachers, college graduates, and other professionals have 
been, and remain denied the right to register. 

The device in operation to effectively hold down the number of Negro voters, 
and especially in some lower State areas where citizen council chapters are 
operating, is to intimidate by suggestion or overt act Negro employees in rural 
communities and keep them suspended under an umbrella of fear should they 
undertake to register. 

In one low State county, when a principal-preacher kept trying to register, both 
he and his wife lost teaching jobs. Unofficially, they were suspected of com- 
munistic ideas since they wanted to vote. 

The great President and leader, the late Franklin D. Roosevelt, set an excellent 
goal for all peoples when he enunciated his “Freedom from Fear, Freedom from 
Want” doctrine. There is no freedom from fear for those Negro and white South 
Carolinians who do not submit completely and willingly to the edicts and man- 
dates of an organized minority, strangling democratic life out of the State. 

In the Elloree and Summerton, in the Kingstree, Sumter, and Lake City com- 
munities, Negroes who are suspected of favoring desegregation are quickly and 
summarily fired from jobs, and barred from other employment by whites in the 
community. At the same time, his or her relatives are also dismissed and buying 
or installment credit for all of them canceled by local merechants. Similar can- 
cellations are also made against any sympathetic white merchants, or whole- 
salers who allow credit to a Negro whose name has been placed on a list of per- 
sons the community undertakes to starve to death, or force out of the locality. 
Nearly 200 families in the Elloree area, and more than 100 in the Summerton 
area, not to include other similar communities, have packed their families and 
moved elsewhere since 1955. Is this the kind of America we wish to sell abroad? 

Can we develop a different kind of America? South Carolina? 

South Carolina, in spite of its present lowly status when compared with States 
having more objective and tolerant leadership, has—not of its own inclination, 
always fallen in line with law and order in the end. It’s thrown up a rearguard 
action, of course, but somehow it has always managed to do what it has been re- 
quired to do—if enough authority and pressure were behind the order. 

Twenty years ago, in 1939, it was debating the equal pay issue. In a bitter 
speech against equal salaries to teachers a Georgetown County legislator de- 
clared : 

“We'd like to see anybody make us pay Negro teachers the same salary white 
teachers are paid. They’ll have to send the U.S. Army into South Carolina to 
get it.” 

Five years later, equal salaries for teachers were the law of the State. A Fed- 
eral court had ordered it that way. 

In 1944, the government of South Carolina was resisting admission of Negroes 
into Democratic primaries. All sorts of violence and chaos were foreseen by 
opponents to Negro voting. Today, 15 years later, white South Carolinians, espe- 
cially those holding or seeking public offices view Negro voters just as does this 
distinguished Columbia white lawyer who, sometime ago stopped one of our 
number on Main Street one morning, shook hands and admitted: 

“I’ve been wanting to see you for a long time. I honestly didn’t think we could 
vote together without serious trouble. We've been doing it for 5 years now and 
I know my judgment was in error. I just wanted you to know that. Why in the 
world hadn’t we been doing this years ago?” 

In spite of the hue and cry being made against desegregation, even as they tell 
you it is unworkable, fraught with violences and destruction, it is steadily devel- 
oping in the State of South Carolina. 

At Rock Hill, it has been in effect in a privately operated elementary school 
for 2 years ; it has been without incident. 

For better than 3 years, passengers have been boarding city buses at Charles- 
ton and in Columbia and taking seats as these were available, without defer- 
ence to race or color. There has been no incident. 
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For more than a decade, military personnel at Fort Jackson near Columbia, 
at Shaw Field near Sumter, at Parris Island near Beaufort, and at the Donalg. 
son Air Force Base near Greenville, has not only lived and worked without 
the supervision of State laws regarding race and color, but has extended this 
association into the homes of their friends and pals in these services in the 
city and nearby communities. The same is true at the Charleston Airbase, 

At the Charleston Navy Yard, civilian personnel has maintained a desegre 
gated status for several years, which includes use of the cafeteria and other 
yard facilities. In said Charleston, in Charleston where we never forget to 
remind visitors that it was here the ordinance of secession was signed on De 
cember 24, 1860, there has been no rebellion against this progress and change 
of systems. 

There are other instances of desegregation occurring in South Carolina, 
but these only serve as further proof that were the citizens themselves, white 
and colored, given the opportunity, they would exercise good judgment and 
bring an end to this monster “racism” which has plagued America for more 
than a century. But they’re not permitted this opportunity by those who have 
nothing else of importance with which to attract attention and get ino public 
offices. 

I noted last week that the speaker of the house in South Carolina delivered 
an address in Charleston and urged his fellow members of the Jewish race 
against supporting civil rights measures. There was no discrimination against 
races in the State, he declared. The fact that he has remained for 20 years as 
speaker of the house, was proof that the State didn’t engage in racism. 

Then I read more on the same subject last night in the text of speech made 
to you on yesterday. 

There are, we believe, several members of the Jewish race who are in the 
State legislature, as there are living in best sections of our communities and 
on public agencies. But there hasn’t been a Negro elected to public office in 
or from South Carolina, so far as records indicate, in 50 years. Negroes soon 
wearied of being shot down as was done at Phoenix in Greenwood County when 
they came to vote 61 years ago. The impacts of intolerances in that area against 
Negro voting is reflected even today. In neighboring McCormick County, there 
isn’t a single Negro out of the 5,998 recorded in the 1950 census as living there, 
today a registered voter. But 1,399 of the 3,579 white residents are voters, 
The kind of climate prevailing against Jewish people as against Negro voting 
in McCormick County, or in adjacent Abbeyville County where the only Negro 
venturing to vote in Democratic primaries in 1948 was beaten and slashed with 
a knife by a group of white men around the polling place. And Jewish people 
aren’t barred from the University of South Carolina, nor Greeks, as are Negroes. 
We think that those opposing an end to racial discrimination in South Carolina 
who point to the Jewish people the Greeks and perhaps even the Indians, make 
a strong point for us. We contend that if given opportunity and if spared the 
well known types of pressures and reprisals which are as famous around the 
South as cornbread and chittlins, our racial problems will be solved. 

Negroes are not in the legislature; Negroes are not yet enrolled at the Uni- 
versity of South Carolina. That they aren’t, we say, is prima facie proof of 
State-sponsored discriminations based on race and color. 

What bearing does any or all of this I’ve said have on your gentleman of this 
committee? 

By virtue of circumstances which decimate our State, and your positions 
here, it is basically up to you to provide the relief we, and people in other States 
beset as are we, need in forthright, clear, and precise language. There ought 
not be any form of compromising on so invaluable and inviolable rights as spelled 
out in the Constitution of the United States. If the shoe we wear were placed 
on your feet, would you want it? We'd like very much to be rid of it. This 
much is certain, either you are a citizen or you aren’t. And if we can arrive 
so positively at a category such as this, all we need to finish the job is a bit more 
courage and less conciliation. 

We have certain laws in South Carolina which may be classified in the civil 
rights category, but no citizens are bound to abide by them but the colored. In 
fact, a legislator from Berkeley County declared a while back that State’s 
electric chair was maintained for Negroes. If that is fact, then the State violated 
its ownlaw. It has been an integrated public facility. 

What we really need as a Nation is for all sections of America, the South, 
North, East, and West to get out of the slave trading business. All sections are 
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guilty of trading the Negro politically, with the South having a whoppingly big 
jead. Inmy State, the Negro is the only pawn in an election. 

We'd likely believe that there ought to be immediate, effectively drawn legis- 
lation which would restore the full voting rights of all citizens; gains of the 
last decade in the South have been whittled to almost insignificance over a wide 
area. It is a waste of time to expect and hope that southern governments in 
most States are going to meaningfully protect voting rights of all citizens. No 
matter how honest the involved officials, unless they can point to Federal laws 
and regulations, even they cannot buck the pressures and reprisals. 

We certainly favor legislation which would enable the Attorney General’s 
Office, U.S. district attorneys or any other Federal officers so designated, to in- 
stitute suits for the relief of any person whose rights have been violated. Such 
legislation, for one thing, would speed up the cleanup we need in this area. 

We would support fully legislation which would also clean up, or help to 
clean up, problems around desegregation—and on all levels. 

We ought reexamine, too, our legislation which assures the four freedoms, 
known now down South as the lost freedoms. 

We don’t ask you to do more than that. We don’t ask you to come down to 
plant the seed, plow the farm, and harvest the crop. We ask only for the seed. 
We'll do the rest in our area, as we have been doing the last 2 decades, and 
longer. 

We're tolerant and patient; however, our patience should not be continued to 
mean tolerance. 

Finally, I reiterate our gratitude for permitting us to be heard. You’ve demon- 
strated in this gesture a deeper interest in what is really wrong in South 
Carolina than we’ve ever heard of down there. 

If, for any reason, you have not understood what I’ve tried to say, let me 
conclude with this well-known account of the preacher who, while taking his 
afternoon walk in the woods, discovered a huge bear chasing him. 

The gentleman, of course, began running; bear began gaining. The minister, 
between his pants for breath, began saying, “Lord, help me.” 

You remember he scrambled upa tree. “Lord, help me.” 

The bear began climbing up behind him. “Lord, help me.” 

The minister, unable to dismount, scrambled up to the topmost limb. “Lord, 
help me.” 

When the bear had come to within definitely uncomfortable distance, the gen- 
tleman, his eyes now fixed on the sky, and his hopes rapidly fading, yelled: 

“Now Lord, if you can’t help me none, please don’t help that bear no more.” 

Senator Carrot. Mr. McCray, you have been very forthright in 
these matters. As far as the Chair is concerned, you have been very 
helpful. 

I think the record ought to show that the questions by the chairman 
or any member of the committee were not designed to try to impeach 
youatall. It was not for that purpose, I am sure. 

We thank you for coming and for your patience here during this 
period of time. 

Are there any further questions of this witness? 

Mr. Stayman. Mr. Chairman, I hope your comment also covers the 
statements of counsel. 

I was not trying to impeach the witness, either. 

Senator Carro.Lu. Of course not. 

Thank you so much. 

(At this point, Senator Johnston left the hearing room. ) 

Senator Carrot. The next witness is Mrs. Dorothy Tilly. 

I must say I promised to come back here from 2:30 until 4, and here 
itis 4:25. 

One of the most important bills that will come before the Congress 
except perhaps civil rights legislation, is now being discussed on the 

oor. 

Won’t you be seated, please. 


40361—59—pt. 1—_—-38 








582 CIVIL RIGHTS—1959 


STATEMENT OF MRS. DOROTHY TILLY, DIRECTOR OF WOMEN’s 
WORK, SOUTHERN REGIONAL COUNCIL 


Mrs. Titty. I thought you were going to say you did not have time, 

Senator Carrouyi. No, | am not going to do that to you. 

Mrs. Tilly, can you give me some general idea about how long your 
testimony will take? 

Mrs. Titty. I cannot tell you. It is not so very long, unless ques. 
tions come in. 

Senator Carrot. Well, do you have a prepared statement here? 

Mrs. Titty. Yes. I want to do some supplementing of it, though, 
but not too much. 

Senator Carroit. Well, the last witness had only a 10-page state- 
ment, but it took almost 2 hours. Now, yours, I observe, 1s a 5-page 
statement. 

I am here now alone, with the chief counsel of the committee. 

Do you desire to just read your statement, or do you want to give a 
summary ¢ 

Mrs. Titty. I can give a summary, and there are some things I want 
to add to it. 

I will say, Mr. Chairman, it has been a long day, but it is a day I 
have appreciated very much, because I have seen how my Government 
works on things like this. I have been deeply appreciative of it. 

Senator Carroiy. [I have just had a message that today’s session of 
the Congress is over, and we can devote a little more time to this now. 

You go ahead. 

Mrs. Titiy. All right. 

I am Dorothy Rogers Tilly. I like to go, though, under the title 
given tome when I was married, Mrs. Milton Eben Tilly. It has been 
quite an honor to be the wife of my husband. 

I am of the South, born and bred in the South, and have held offices 
in the Methodist Church, statewide and southwide, and these offices 
have been in the field of human rights. 

I have kept my fingers on the pulse of the South, and I know its 
heartbeats and its heartthrobs, and they are my heartbeats and my 
heartthrobs. 

For almost 100 years we have been suffering from that which was 
bequeathed us by slavery. I want to bring this thought in—not as an 
excuse for what is happening, Mr. Chairman, in my section of the 
State, but because there is a general suffering of our Nation. 

I want to change the trend of today’s session. I could sit here and 
give you stories, as you have heard just now, which I have heard all 
day, the stories of infringement on the civil rights of people. But 
what I want to talk to you about is the climate of my own State in 
regard to the school integration decision. I want to talk about that 
mostly, because I think it has something to do with what will happen 
in all of the South. And I wanted to tell you, too, of the various court 
decisions, how they are helping us along to a more democratic way of 
life, which we will reach fully some day. 

Senator Carro.i. You go right ahead. 

Mrs. Titty. The business editor of the Atlanta Constitution says, 


Perhaps the most certain thing that can be said at this time about the future 
of Georgia’s public school system is that it is very uncertain. 
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The climate of my State in reference to the integration of schools, as 
L said, is what I w ant to talk about. 

Social changes come slowly, always, and perhaps a little more slowly 
with us in the five Southern States than anywhere else in our Nation. 
But we will finally get there sometime—because we are in the Bible 
Belt, and I meine some day we will reach the pli we where we will 
translate what we read in the Holy Writ into action. 

We talk a lot ee our way of ‘life. And I think when that time 
comes when we can translate that which we read into di uily action, 
we will find the way of life is the way of the Master. 

I want to review a little bit of what is happening, or what has hap- 
pened, as an explanation of what is happening today. 

Senator Carrot. Will you pardon me, please, a moment. 

I have just been handed a note from my office. I have a very im- 
portant cal] that I have got to attend to. As I indicated earlier to- 
day, I said I would have to leave at 4 o’clock. 1 can no longer delay, 
because I have people in from my State, and I must go to them. 

I will read your statement very carefully. I will take your pre- 
pared statement with me. I will read the summation of your remarks 
in the record. 

I want to say thanks to you in behalf of the distinguished Senator 
from Missouri and the other members of the committee who could not 
be here this afternoon. 

I am going to have the record show that unanimous consent is 
granted that ‘the chief counsel of the subcommittee, Charles H. Slay- 
man, Jr., who is a great student of this matter, of this legislation, be 
placed in charge of ‘the committee to take your testimony. : 

I ask your ‘indulgence and apologize for having to leave. I had 
hoped to be with you. But it is now 4:35. I trust that you will for- 
give me for leaving at this time. 

Would you take over now, Mr. SI: ayman / And then will you recess 
the proceedings subject to c all of the Chair? 

Mr. StarMAn. Yes, sir; Ishall. Thank you. 

(At this point Senator Carroll left the hearing room.) 

Mr. Starman. Mrs. Tilly, perhaps I ought to say this, right at this 
point : 

There are two things that I want you to keep in mind. 

One—the Senate has the labor- reform legislation up, which has 
called a lot of people away from our nine-man subcommittee who or- 
dinarily would have been here. 

Secondly, tomorrow morning ev ery member of the nine-man sub- 
committee gets a copy of the transcript, and, from past experience, I 
know that all of them examine not only the’ prepared statement, but 
will also read your oral presentation, oral remarks as they are 
transcribed. 

So I do want you to feel that the subcommittee will give very care- 
ful consideration to what your remarks are, even though they are not 
here in person, because they will have ample opportunity to go over 
the record. 

And then, of course, it will all be printed and available to them 
later in the record, “Civil Rights—1959.” 

Mrs. Try. Well, thank you very much. I do know labor legisla- 
tion is important. "I was one of those that were called to Detroit, 
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when we had the hearing on the UAW-CIO and General Motors. [ 
have worked in all the fields of human rights. So I understand that 
fully, and understand the importance of it. 

Now we can get back to the school situation in Georgia. 

The legislature of 1953, anticipating the school decision of the Su- 
preme Court, ordered a referendum on a constitutional amendment to 
end the public school system and substitute private schools to keep 
segregation in effect in Georgia. That was some months before Goy- 
ernor Talmadge went out of office. 

In spite of the fact of the money spent by the State propagandizing 
the necessity they felt this amendment to be, and in spite of the fact 
that all the time on the radio and the television the evening before the 
election was tied up, so that we had no voice except voices of the peo- 
ple of Georgia pleading for the passing of the amendment, when the 
votes were counted—there was something about 391,340 votes—the 
amendment won by a margin of 29,540 votes. And every county in 
the 159 had some votes against the amendment. Thirty counties had 
a majority against it, and some of them were little rural counties. 

So you see, then, we do feel that it is not all good and it is not all 
bad. We do realize there is more bad than good, but we are very 
grateful for the good. 

In the 1956 session, however, a package of bills called the private 
school plan was introduced. Five of the six bills were passed. 

In a way, it sounds ridiculous, but it does give you a picture. 

The first required the closing of the public schools in the event of a 
Federal decree ordering integration, and provides for grants to indi- 
vidual children in amounts to be determined by the Governor himself. 
It directs that State and local taxes should be collected to finance it. 

Section 3 of this act made it a misdemeanor for any parent to use 
that money in a sectarian school. Since Georgia has few private 
schools except sectarian schools, this would deprive a great many 
parents of the use of the money that might be granted to the children 
for education, in case of the closing of our schools. 

Senate bill 2 declared it to be a misdemeanor for anyone to even 
enter the property of a closed school except for its care, custody, 
maintenance, or inspection. 

Senate bill 3 authorized the leasing of public schools for private 
educational purposes without even any bids and for periods up to 5 
years. 

The next one authorized the State school building authority to lease 
the school buildings. 

The next one amended the State teachers retirement system by pro- 
viding for the admission of teachers in privately operated nonsectar- 
ian schools. 

Legislature after legislature has piled up a multitude of bills. And 
one by one most of these bills have been declared unconstitutional in 
one State after another, until we see our Georgia bills knocked down, 
almost as if knocked down by tenpins. 

Three successive Governors have solemnly promised that Georgia 
would have no mixed schools during their term of office. First we 
had Governor Talmadge for 1 year, and then Governor Griffin, and 
now our new Governor, Mr. Vandiver—and they declared that as long 
oe were Governor there would be no mixing of the races in our 
schools. 
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Governor Vandiver devoted one-third of his inaugural address to 
the question of segregation. And he said this: 

My first words to you are that your executive has no intention of turning 
Georgia schools and colleges over to the Federal Government for any purpose, 
anywhere, at any time during the next 4 years. 

Then, he brought with him six bills. Part of it was a concession. 

The first one was “School closing,” and it was to implement the 

wer of the Governor as conservator of peace, to define the powers 
with respect to operation of schools and to provide for closing of a 
single school within a district without the necessity of closing all 
schools therein. 

Then the second one, “University closing,’ was to implement the 
power of the Governor as conservator of peace with respect to units 
of the university system, and to provide for the closing of only the one 
in which integration had been ordered. That is quite a change from 
the 1956 bills. The 1956 bills provided that if one unit of a “system, 
or one unit of a public school system, was ordered to be integrated, 
all of the units of the university system were closed, all of the units 
of the schools were closed. 

And then he added another. This one he frankly stated was to be 
a bar to prevent Negroes from entering the university system. The 
entrance requirement as to age was to. be 21 years or younger, and 
the entrance to graduate levels was to be limited to those 25 or under. 
That has brought a great deal of controversy in the State, and a great 
many people pled with the Governor not to sign that bill, but he 
finally did. 

It has brought about a great deal of trouble to the university 
branches. It would not affect the univ ersity proper, but the branches 
of the university are suffering already the loss of enrollment. Some 
of them have even predicted in 4 years they would have to go out of 
business, unless this was changed. 

And then you have to remember there were some exceptions to it, 
for teachers and certain veterans. But in the State of Georgia we 
have Fort Benning, we have Fort Stewart, we have the Sav annah Air 
Force Base and Parris Island, S. C., which is near Savannah. And 
there is no provision for these servicemen. Most of them are under 
21 years of age. 

Another was to provide for the employment of counsel in certain 
legal action, specifically litigation of a public school admission. 

And then he provided for the levying of taxes for segregated schools 
and to forbid taxing for the support of integrated schools. 

But there is a ray of hope on the horizon now. We have a new 
voicee—you might say an old new voice. For a few days ago, ex- 
Governor Ellis Arnall appeared on television and reminded the ‘people 
of Georgia that he was elected Governor in another school crisis. 
We had a ban of schoolbooks, and we had the firing of certain teachers, 
and our university lost accreditation. And on that basis, Mr. Arnall 
was elected Governor. He stated he was going to announce for Gov- 
ernor in case the schools were closed; that he believed in public edu- 
cation; that he had three children, and they were all in the public 


schools, and he wanted his son to graduate from the University of 
Georgia. 
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And then he added something that was very interesting tome. He 
said: 

Most of the shouting and ranting about closing schools to avoid integration js 
coming from those who have no children of school age, are rich enough to send 
their children to private schools, or else do not want their children educated, 

Mr. Stayman. This was former Gov. Ellis Arnall? 

Mrs. Titty. Yes. 

Mr. Starman. Is he practicing law ? 

Mrs. Tiny. Yes; and a very successful lawyer, too. 

Mr. StayMan. He said this just the other day ? 

Mrs. Titty. Yes. I can quote a letter from him, that he wrote to 
the newspapers. He said: 

I have read with interest the splendid editorial in the Atlanta Constitution, 
April 10, 1959, which poses the question, “Will the State hear more from ex. 
Governor Arnall?” 

The answer is, “Emphatically yes.” 

My election as Governor was due solely to the fervent desire of the people 
of Georgia to save their public schools and the university system of Georgia 
from destruction at the hands of the politicians. 

I am ready and willing to fight for the preservation of Georgia’s public school 
system whatever the cost may be. Our children must be provided the right to 
an education. 

This is the platform: (1) for public schools; (2) for popular vote— 


that is, against the county unit system— 


(3) for honesty and economy in government. 

I am (1) against closed public schools; (2) against the unfair county unit 
system; and (38) against stealing the taxpayers’ money. 

It has been predicted that the schools will be closed—and we are 
waiting anxiously for the decision on a school case that has been 
brought against the public school system of Atlanta, and some predict 
our schools will close this September, and some in 1960 or 1961. 

We have a member, the strongest member, I suppose, of our states 
rights council, which is the same as the citizens councils of other 
States, Mr. Charles J. Bloch, an attorney from Macon, Ga. He says: 

We do not need to integrate to have education. Georgians would vote to close 
every school and keep them closed before it would accept any integration. 

Mr. Stayman. Does Mr. Bloch have any children of school age? 

Mrs. Titty. I cannot answer that. But this is what he says. He 
proposes the organization of a statewide private school foundation, 
with private school corporations in each county. He says: 

The State can provide the funds that are necessary. 


But now, as to the private school situation. 

There are three private schools which have already received their 
charters. Two of them are in the city of Atlanta and one in Cobb 
County, which is the adjoining county. Those schools could not 
nearly take care of the many thousands of schoolchildren in the At- 
lanta public schools alone. And of course there is no provision in 
them for the Negro child, and the Negro pupils would be about one- 
third of the hundred thousand pupils of the Atlanta public schools. 

Mr. Stayman. Under that proposed private school plan, what 
would happen to Negro children ¢ 

Mrs. Titty. They have no plans for the Negro children. What Mr. 
Bloch is providing for is a county corporation, and then the Negro 
child would be taken care of there. 
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Then another bill we have had provides that funds would be al- 
jocated to the children, you see, by the government, and they could 
spend it where they pleased, provided they did not spend it in a sec- 
tarian school. 

Those are the bills that we have. 

The cost of the private schools has been estimated from $250 to $450 

r pupil. Of course, that would exclude most of the children of 

eorgia. 

One very interesting thing I picked up the other day was a financial 
report of the board of trustees of Little Rock’s new Baptist High 
School. It is costing the Baptists $8,500 a month to provide an offer- 
ing of 2514 units of a State-accredited program to 370 students. 
Monthly tuition fees of $20 a month and donations are bringing in 
only $6,500 a month. That makes a deficit each month of $2,000. And 
on top of that, they still owe for all the equipment they had to buy to 
furnish the school. 

This is the financial record of an institution which came into bein 
with no original investment in buildings and grounds. They could 
ask for higher tuition, higher than the $20 a month they have now, 
but the Baptist Church and the Baptist School has said many of 
those children that they have are not paying that $20. 

Now, can we, as a practical matter, educate the children of Georgia 
in private schools that cannot be financed. That is a hard question we 
have to face. 

Now there is another part of this picture, the picture of Atlanta. 
The picture of Atlanta is quite different from the rest of the State. 
However, there are some fairly good spots, our cities of Macon, 
Augusta, Savannah, and Rome, a few of those, that are really taking 
seriously this question of the closed schools. 

Someone has said that Atlanta is different, and it really is. In 
some parts of the State, the word “integration” is never mentioned. 
If it is, it is mentioned in a whisper; it is taboo. But in Atlanta the 
integration of schools is discussed freely on the streets and in public 
meetings. 

In Atlanta we have the Christian Council that is interracial. The 
United Church Women are interracial. We have a Council on Human 
Relations. We have our dinners together; we have our luncheons to- 
gether. Most of the topics now, of course, are discussions of our 
public schools. And to save our schools, our groups are gaining 
strength and working without any intimidation whatever. 

The high school pupils have big signs on their cars, “SOS” for 
“Save Our Schools.” There are others that say, “Keep Our Schools 
Open.” You find them all over the city. But you also find a few 
tags for segregated schools. 

This is due to many things in the city. One thing is the good city 
government we have. 

First of all, it is Mayor William Hartsfield’s forthrightness in his 
efforts in behalf of the public schools. He has made an appeal for 
local option. This is his appeal: 

Let the State give us exactly what they are asking the Federal Government 


to do for Georgia. Let the people of Atlanta be the jury to decide the fate of 
their own schools. 
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And from the growing sentiment in Atlanta, it is the consensus of 
opinion that if Atlanta can take care of its own school system, we 
would not have very much trouble. 

You know, we had our bus integration with only one slight incident, 
That was between a teenage Negro girl and a teenage white boy, 
They were taken down to the police court and they were told we were 
not going to have anything like that, and that if they ever did it again, 
they would have to suffer serious consequences. 

And then another thing that happened about that is the Negro 
ministers preparing their people for it. 

That integration of the buses is a most interesting story. We had 
various meetings in which the president of the Atlanta Transit Co. 
was there with us, the leading Negro figures of the town, the leading 
white figures of the town. We all sat there together and talked. 

The Negroes had the utmost confidence in the president of the 
Atlanta Transit Co. and utter confidence in our mayor. And the 
mayor and the president of the Atlanta Transit Co. had utter con- 
fidence in the ministers and the Negro leaders there with us. 

If you remember the story, some Negro ministers were arrested 
for riding on the front seats of a bus. But this was planned. They 
knew they had to have a case in court. When they were arrested, 
they were all in church together. There came an integrated police 
team to arrest them and carry them down to the police court. 

The case kept being postponed, and finally when it did come on the 
court calendar the judge said: 

I don’t see any use in trying this, bringing it any further. The city of Atlanta 
has not pushed it at all. The Atlanta Transit Co. has not pushed it. The 
ministers who have been arrested have not pushed it. And the Supreme Court 
has already spoken. We will just let it be. We will have integrated buses. 

And that was the end of the story. 

And then the integration of the golf courses was most interesting. 

But first I would like to say this: One of the reasons Atlanta is 
so far along in human relations is the Negro leadership. 

Now this statement I have here was written very hurriedly, because 
you remember I did not get a telegram until late. 

Mr. Stayman. That is correct. 

Mrs. Titty. I dictated it, and then had to leave to go to a meeting, 
go home and get ready, and it was brought down to me as I left. 

Mr. Stayman. Mrs. Tilly, not only your oral remarks and the 
colloquy we have here, but your whole prepared statement will, under 
the previous order of the subcommittee, be made a part of the text 
of the record. 

If you have any editorial changes to make in your statement, just 
be sure we get the corrected copy. 

Mrs. Trtuy. I think I have corrected some of them. 

Mr. Starman. If you have any further corrections, that will be all 
right. 

Mrs. Trtiy. There is complete communication between the leaders 
of both races in Atlanta and confidence in each other. The Negroes 
have absolute access, on the same basis as whites, to the chief of 
police any time that they need to call him or go and have a confer- 
ence with him. That is the situation in Atlanta. And a great deal 
of it is due to the fine leadership that the Negro ministers have given 
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to the community. They prepared them for the bus integration 
They themselves told their congregations that they must do nothing, 
that they, the ministers themselves, would take the initiative when 
they felt they were spiritually strong enough to do so, and that no 
one must come to the og e station. 

And after integration came, the Sunday afterward, every Negro 
minister in Atlanta talke .d to his congregation of how much depended 
on their own behavior on the buses. “Unfortun: itely, maybe the white 
ministers did not do the same thing. But at any rate, we have not 
had any trouble. 

Mr. StaAyMAN. You say you have not had any problems? 

Mrs. Tinuy. No, sir. I told you just that one instance. 

Now about the golf course; that, too, was interesting. That case 
was filed by a Negro doctor and his son, The day that it was an- 
nounced they were to play on the golf course—of course, it was na- 
tional news. Newspaper reporters were there from different parts 
of the Nation. Television was set up for it. The Negro doctor found 
out about this and went to the mayor, went to Mr. Ralph McGill, and 
said, “We are not seeking publicity. What we really want is an op- 
portunity to play golf.” And very quietly they moved to another 
golf course. — ; 

So we had integration of the golf courses, too. 

Now, Mayor Hartsfield said this: 


We have fought every integration suit brought against us to the limit of the 
law, and our policy beyond that has been one of decency and fairness to all 


people. 
The greatest loss of the Civil War in Atlanta— 


he said— 
was not the burning of the city, the loss of the cotton economy, the end of 
slavery. It was the loss of a whole generation of educated people. 

Yet we have men who are willing to do it all over again. If we can intro- 
duce some sanity in our State, we are going great places in the future. We 
have got everything here it takes—land, water, forests, the means of sustain- 
ing ourselves. What we need most in the troubled days ahead are men who 
will quit hating. We need a little of our own State motto—wisdom, justice, and 
moderation. 

Now, another thing has happened. 

The manifestoes of leading groups have spoken well. Three hun- 
dred and twelve white clergymen representing the Jewish religion 
and 16 Protestant denominations called for the appointment of an 
interracial commission to help maintain harmony and good will. 
They recommended the preservation of public schools. 

Two hundred and fifty faculty members of Emory University op- 
posed the closing of the schools which, if prolonged, could result in 
the loss of an entire generation of specialists. Ninety-seven percent 
of the faculty of Agnes Scott agreed with Emory teachers that clos- 
ing schools would “spread illiteracy and speed migration from the 
South.” 

The Atlanta chapter of the Scientific Research Society says: 

We cannot afford to lose a single year of schooling. The Nation’s survival 
depends on continuous training of scientists. 


Four hundred physicians said interruptions of public education— 


would materially interfere with the supply of essential scientific personnel and 
would ultimately damage the health services of this region. 
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Fourteen parent-teachers’ associations took action—the PTA coun. 
cil never did decide that they all should—but 14 did, anyway; out of 
the fourteen, 3,471 voted for open schools and 816 for closed schools. 
This does not mean by any means all of them were really favoring 
integration. But they were willing to keep our schools at any cost. 

The United Church Women of Georgia and the United Church 
Women of Atlanta are both very strong forces in the State. The 
United Church Women of Atlanta, at their meeting in October, agreed 
to stand back of the Supreme Court decision, really putting a stamp 
of — on it. 

Then they expressed their concern about the defiance of law b 
higher authorities, the effect it would have on those who would like 
to defy the law. 

On the other hand, a day or two ago 53 ministers in Atlanta from 
a newly organized Evangelical Christian Council issued a manifesto 
strongly favoring segregated schools. They believe racial integration 
to be “satanic, unconstitutional, and the main objective of the Com- 
munist Party.” Now, the Communist Party must be mightly power- 
ful, because everything we do not like we say comes from the Com- 
munist Party. 

We have a new organization, Help Our Public Education, which 
is becoming a strong and vital factor. It is now reaching out into 
the State to organize groups like it. It held its first rally in the 
Tower Theater with 1,700 people present. That was about a month 
ago. On that program were the mayor, the retired superintendent 
of public schools of Atlanta, an editor from Gainesville, and a young 
boy from the high school. All of them made strong speeches. We 
had someone from Arkansas, too, to tell us about their situation there, 
She explained to us what had happened with the loss of industry 
and business. 

But this young boy was so concerned, and he was so poised. I 
think he made the strongest appeal to keep our schools open. 

Now, that is the picture of Atlanta. 

But, you know, we in Atlanta are voiceless people. The little 
county of Echols, with 1,100 people in it 

Mr. Stayman. Would you take a moment to describe briefly how 
the county unit system works? 

Mrs. Titty. Well, the county unit system is that device to make the 
rural vote much stronger than the city vote. We vote by land, land 
area, rather than by population. And now with the trend of people 
moving into the city, the city population is increasing all the time. 

Fulton County, which has the largest population, has six-unit votes. 
Then there are some counties that have four, some two. Eight coun- 
ties have 6-unit votes each, 30 have 4-unit votes, and 121 have 2-unit 
votes. 

But this little county of Echols has 1,100 people living in it, and 
that 1,100 votes equals 93,000-plus of those of us living in Fulton 
County. 

There are two or three strange things about it. Moreland Avenue 
in Atlanta divides De Kalb from Fulton County. And if you live on 
the Fulton side, your vote counts for less than your neighbor’s di- 
rectly across the street, who lives in De Kalb. 
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Now, on the other side we touch Clayton County, and Clayton 
County is one of those two-county units. Their votes, on the different 
sides of the street, are worth much more than the person who lives on 
the De Kalb side of Moreland, and much more than the person that 
would live on the Fulton County side. 

No candidate for office in the State need ever bother to come to 
Atlanta and make a speech. It is not necessary. He plays up to 
the little counties. It is somewhat of the same fight that New York 
has now, where New York City claims it ought to secede from the 
State and set up its own government. In fact, somebody in the legis- 
lature this year brought in a bill to make Atlanta a county in itself. 
That is the situation we are in. 

No matter how strong we get in Atlanta on integrated schools or 
anything else, we are almost a voiceless people, because of the county 
unit system. 

One of our candidates for Governor won the popular vote by an im- 
mense majority some years ago, but he did not win the county unit 
votes, so he lost. That is the situation we are in in the city of At- 
lanta. 

We have tried two or three times to get tothe Supreme Court. But 
now we have a little more hope. Even Mr. Talmadge, who has been 
an advocate of the county unit system, begins to see the handwriting 
on the wall, and he is proposing that the legislature make some redis- 
tribution of the voting power of the counties, possibly giving the 
larger counties more votes. But the mayor of Atlanta is still fight- 
ing for it to go through the Supreme Court, because he believes we 
ought to get rid of the system entirely, rather than just give in a lit- 
tle. 

Now, in light of what was said today, I would like to add just a 
little story about what we go through—not in Atlanta, however. 
There is no intimidation whatever in Atlanta from anybody. When 
we had some of our first meetings, we did have a little heckling, and 
that heckling was always led, or has been led, by one of those who had 
been indicted for the dynamiting of the Jewish temple. But we 
have not had any more of it since. 

But in light of what was said today, I want to tell you one story. 
I could have had stories to match nearly every story we have heard 
here today. 

The organization of the churchwomen of the South is called the 
Fellowship of the Concerned. It is something that has been under 
my direction for a great many years. The denominations select who 
should come from the 13 Southern States to the meeting we have in 
the fall, and then we follow it by State meetings. 

We have done some marvelous things. When we were studying the 
courts, we brought out a program of the women just sitting in the 
courts, and it changed the climate of the courts in the South by their 
presence. 

The women of the South helped get the Hill-Burton bill through for 
rural hospitals. 

But in the last few years, of course, we have been working entirely 
in the field of human relations. 

In September of last year, the Fellowship of Alabama met at the 
St. Jude Hospital in Montgomery, Ala. Everybody is delegated 
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by their denomination—Jews, Catholics, and Protestants, and mem- 
bers of both races. We were meeting that day in the lovely room 
provided by the St. Jude Hospital. 

Well, that day I went on out to the hospital, and as I came in, one 
of the women said, “There is a woman here who cannot give an ex. 
planation why she is here. What should we do about it?” 

I said, “We have nothing to hide. Let her come in and she can sit 
with me.” 

When I looked at the program, I wondered what they were going to 
do. They had first of all the Ww omen of the Old Testament and then 
the woman of the New Testament. Of course, we always build 
everything we do on a firm religious foundation, because this j IS a 
religious and moral question, really ‘ 

Well, the Jewish women presented the women of the Old Testg- 
ment. When they came to Esther, we were told how Esther risked 
her life for her convictions. Then I saw what they were trying to 
do. They were showing that we are not pioneers, that we are just 
in a line of splendor th: at started w ay back in the Old Testament. 

The little woman sitting next to me had a pencil and notebook, but 
she never took notes—except when one woman was speaking of the 
women of the New Testament, she happened to mention Gandhi, and 
the girl wrote that down. 

In the afternoon, when we came out, there were two cars of men 
there, taking down the automobile tag numbers. 

Mr. StaymMAn. Where was that meeting ? 

Mrs. Titty. Montgomery, Ala.; but, as I say, that did not bother 
me very much. But in October the Montgomery Home News, which 
is a little neighborhood paper, printed in big headlines ‘ ‘Negro and 
White Women Meet at Seat of Confeder acy,” and then said some- 
thing about us worshipping Gandhi. And then I knew where the 
report had come from. And they printed the name of every woman, 
the automobile tags and the owners. And then the trouble began. 

Their telephones would ring at all hours. People had to take their 
phones off the hook. Ugly letters began to pour in, threats of vari- 
ouskinds. There was some loss of business. 

I wrote to the paper and reminded the editor what he had done to 
infringe on the basic rights of those women. First of all, there was 
their right to worship, their right of assembly, freedom of speech, 
and so forth. 

Incidentally, the citizens council gave the editor of that paper a 
medal for writing the story of the fellowship. 

Now, I have an article here in my hands, and this is by the Citizens 
Council of Montgomery. And I would like to read just two excerpts 
from this. 

First, let me say this. Those women are holding steady. 

Now, in Birmingham, the laymen of the two Methodist conferences 
met and drew up what they were going to do to prevent the integration 
of the central jurisdiction, that 1s a Negro jurisdiction, into the full 
church. One of the women we have in Montgomery made a study of 
it, and she wrote a leaflet, showing how little it would affect Alabama 
if they had integration, because there are so few Methodist Negroes. 
And she stood at the door and ¢ gave it to everybody that came in. 

The hope of the South is in the women. They have to be the inter- 
preters and the shock absorbers of the social change. 
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Now, I will just read this. 
Mr. StaymMan. You can put the whole statement in the record, if 
you W ant to. 


Mrs. Trtuy. This is from the Montgomery Citizens Council: 


As citizens, we feel that in a time of crisis like this, we have the right to expect 
and we do expect the complete cooperation of members of the legal profession 
in making their services available on such a panel, and also we have the right 
to expect and we do expect similar cooperation from other leaders in the com- 
munity life in making their time and services available to serve on other nonlegal 
council committees and bodies. We request that the council officials inform 
the public of any who refuse to render such cooperation. 


Then one other thing: 


We are of the firm conviction that public opinion of the people of Montgomery, 
city and county, will insist that all readers and all people cooperate in our fight 
if they want to be considered worthy of our confidence, support, and association. 
We believe that any person who speaks, writes, or in any way advocates or works 
for anything short of total and complete segregation will be ostracized and will 
earn and will receive the condemnation of the public. We recognize the power 
of aroused public opinion, and we believe that in this community it will not be 
indifferent to those who to any extent give support to persons, groups, or pro- 
posals which would destroy our public schools by integrating them, or that other- 
wise ask us to accept or consider anything short of total segregation as we now 
have. 


Those are some of the things, some of the pictures of the South today. 
This is not the picture in Atlanta, for which I am grateful. 

Thank you somuch. I am sorry you had to stay so late. 

Mr. SuAymMaAn. Thank you very much, Mrs. Tilly. 

We certainly congratulate you for your lifetime of good work and 
your patience with us today, and y our ‘understanding of our problems. 

Your prepared statement will go in the record in ‘toto. 

(The statement referred to follows :) 


STATEMENT OF Mrs. M. E. Trtiy, DIRECTOR OF WOMEN’S WORK, SOUTHERN 
REGIONAL COUNCIL 


Quoting Mr. James Montgomery, business editor of the Atlanta Constitution: 

“Perhaps the most certain thing that can be said at this time about the future 
of Georgia’s public shool system is that itis very uncertain.” 

What has happened: 

The legislature of 1954, anticipating the school decision of the Supreme Court 
ordered a referendum on a constitutional amendment to end the public school 
system and substitute private schools to keep segregation in effect in Georgia. 

In spite of the fact, of the money spent by the State, and the fact that on 
the evening of the election, all radio and TV time had been coopted by Governor 
Talmadge of Georgia heard no voices that night except appeals for the passage 
of the amendment. The votes the next day, were 142,997 for and 138,999 against, 
amargin of 3,908. Every county had votes against the amendment and 33 coun- 
ties had a majority against it. 

In the 1956 session, however, a package of bills called, the private school plan, 
was dropped into the hopper and five of these six bills were enacted into law. 
Let me review them briefly. 

Senate bill No. 1 requires the closing of the public schools in the event of a 
Federal decree odering integration and provide for grants to individual chil- 
dren in amounts to be determined by the Governor, and directs that State and 
local taxes shall be collected as may be necessary. 

Section 3 of this act makes it a misdeameanor for any parent to pay this money 
as tuition to any sectarian school. It should be pointed out here that most 
private schools now in existence in Georgia are sectarian schools and this means 
that in the event of closing our schools, the private schools we would most likely 
turn to would not be available insofar as the grants would be concerned. 
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Senate bill No. 2 declares it to be a misdeameanor for anyone to enter upop 
the property of a closed school except for its care, custody, maintenance, or 
inspection. 

Senate bill No. 3 authorizes the leasing of public schools for private educationa| 
purposes without bids and for periods up to 5 years. 

Senate bill No. 4 authorizes the State School Building Authority to lease schoo| 
buildings. 

Senate bill No. 6 amended the State teachers retirement system by providing 
for the admission cf teachers in privately operated nonsectarian schools. 

Three successive overnors have solemnly promised that Georgia would have 
no mixed schools during their term of office. The present Governor, Ernest 
Vandiver, devoted about a third of his inaugural address to segregation. Ip 
part he said, “My first words to you are that your your executive has no inten. 
tion of turning Georgia schools and colleges over to Federal Government for any 
purpose, anywhere, at any time during the next 4 years.” He proposed three 
bills which were passed almost unanimously : 

S.B.1. School closing: To implement the power of the Governor as conserya- 
tor of peace, to define the powers with respect to operation of schools and to 
provide for closing of a single school within a district without the necessity of 
closing all schools therein. 

S.B. 2. University closing: To implement the power of the Governor as con- 
servator of peace with respect to units of the university system and to provide 
for the closing of any unit of the system. 

These two bills are quite a concession because other legislatures had given 
the Governor the power to close entire system if one unit was ordered to 
desegregate. 

S.B. 3. Admission to university system: To govern admissions of students to 
the university system with respect to age. (Entrance limited to those 21 years 
of age or under; entrance to graduate levels is limited to those 25 or under 
Certain exceptions are made.) 

Southern School News gives interpretation of this S.B. 3: 

“The new law restricts admissions of undergraduates to persons under 21 and 
graduate students to persons under 25 years of age. Teachers, certain veterans, 
and special cases would be exempted from the age limit ban under the terms of 
the bill. 

“It was hailed as a segregation measure in debate on the legislative floor but 
has cut heavily into prospective enrollment at junior colleges in Savannah 
and Columbus. Fort Benning is located near Columbus. Fort Stewart, Hunter 
Air Force Base, and the Parris Island, S.C., Marine Base are not too far from 
Savannah. Servicemen from these installations are generally over 21 but do not 
come under the exemption for returning veterans.” 

S.B.4. Special counsel: To provide for employment of counsel in certain legal 
actions, specifically litigation over public school admission. 

H.B. 5. Limit school tax: To provide for tax levies for segregated schools and 
to forbid taxing for support of integrated schools. (Forbids municipal corpora- 
tions to levy ad valorem taxes to support any but segregated schools.) 

From “Pulse of the Public” in an Atlanta newspaper : 


“EX-GOVERNOR ELLIS ARNALL SAYS HE’S READY AND WILLING TO FIGHT FOR SCHOOL 
SYSTEM PRESERVATION 


“ATLANTA.—I have read with interest the splendid editorial in the Atlanta 
Constitution, April 10, 1959, which poses the question, “Will the State Hear More 
From Ex-Governor Arnall?’ 

“The answer is: ‘Emphatically yes.’ 

“My election as Governor was due solely to the fervent desire of the people 
of Georgia to save their public schools and the university system of Georgia 
from destruction at the hands of the politicians. 

“I am ready and willing to fight for the preservation of Georgia’s public school 
system whatever the cost may be. Our children must be provided the right to 
an education. 

“This is the platform: (1) For public schools; (2) for popular vote; (3) for 
honesty and economy in government. 

“IT am (1) against closed public schools; (2) against the unfair county unit 
system; and (3) against stealing the taxpayers’ money.—E.L.is ARNALL.” 





Mr. Arnall has also said “most of the shouting and ranting about closing 
schools to avoid integration is coming from those who have no children of 
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shoot age, are rich enough to send their children to private schools, or else don’t 
want their children educated.” 

Mr. Charles J. Bloch, Macon attorney and leader in the States Rights Council 
says, “We do not need to integrate to have education.” Georgians would vote 
to close every school and keep them closed before they would accept any integra- 
tion. : : : ; 

He proposes the organization of a statewide private school foundation, with 
private school corporations in each county. “The State can provide the funds 
unless the Supreme Court moves the foul line again.” 


PRIVATE SCHOOLS 


As to the success of private schools hastily set up to avoid compliance with 
the Court decision, One can only point to the experiences of those communities 
where this has been done. 

We cite an editorial from the Arkansas Gazette of March 19, 1959, concerning 
just such a school. 

Z ‘TN THE RED 


“The financial report of the board of trustees of Little Rock’s new Baptist 
High School should have a sobering effect on those who talk blithely of creating 
a complete private school system to educate the children displaced by anti-inte- 
gration closing of the public schools. 

“It is costing the Baptists $8,500 a month to provide an offering of 251% units 
of a State-accredited program to 370 students. Income from monthly tuition 
fees of $20 a month, and from donations, is bringing in only $6,500 a month. 
This $2,000 monthly deficit in operating revenue is compounded by the fact that 
the school still owes some $3,500 on the original purchase of furniture and 
supplies. 

“This is the financial record of an institution which came into being with no 
original investment in buildings and grounds, and therefore does not have that 
usually heavy overhead to contend with. Even as a free tenant of the Second 
Baptist Church’s educational plant, however, and with courses and physical 
facilities far more limited than those formerly available in the public schvols, 
ithas been unable to make ends meet. 

“Higher tuition presumably could wipe out the deficit. But the Baptist 
High Board reports that 70 of the 370 students now in attendance are unable to 
pay even the comparatively modest $20 a month. 

“Such is the experience of a genuinely private school which has attempted to 
subsist On genuinely private resources. (In compliance with the Baptist principle 
of separation of church and state, the school has accepted none of the money 
transferred from the closed Little Rock schools to other public and private 
schools.) Since the legal prospect is that any private schools we may create 
bere must ultimately operate on the same basis, Baptist’s experience is worth 
pondering as Governor Faubus moves the entire State on to the last extreme of 
massive resistance to Federal court orders. 

“Can we, as a practical matter, educate any significant proportions of our 
children in private schools? That’s the question we are going to have to face 
before the next big showdown in September.” 


ATLANTA 


Someone has said, “Atlanta is different.” While in some parts of the State 
the word “integration” is something not to be mentioned, Atlanta people are most 
vocal on both sides of the issue. The “save our schools” groups are gaining 
strength and working without intimidations from any source. In the audiences 
of the first meeting there was some heckling but that is no more now. This is due 
tomany things: First of all, to Mayor William Hartsfield’s forthrightness with 
his efforts in the behalf of our public schools. He has made an appeal and a 
plea for local option. 

“Let the State give us exactly what they are asking of the Federal Govern- 
ment to do for Georgia. Let the people of Atlanta be the jury to decide the fate 
of their own schools.” 

Mayor Hartsfield, as reported in Atlanta Journal: 
“We have fought every integration suit brought against us to the limit of 


the law, and our policy beyond that has been one of decency and fairness to all 
people,’ 
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“The greatest loss of the Civil War in Atlanta, he said, ‘was not the burnin 
of the city, the loss of the cotton economy, the end of slavery. It was the ie 
of a whole generation of educated people.’ ; 

“Yet, we have men who are willing to do it all over again. If we can introduce 
some sanity in our State, we are going great places in the future. We've got 
everything here it takes—land, water, forests, the means of sustaining ourselveg 
What we need most in the troubled days ahead are men who will quit hating. 
We need a little of our own State motto—‘wisdom, justice, and moderation’ ~— 

“The manifestos of four leading groups have spoken well. Three hundred ang 
eleven white clergymen representing the Jewish religion and 16 Protestant de. 
nominations called for the appointment of an interracial commission to help 
maintain harmony and good will. They recommended the preservation of public 
schools. 

“Two hundred and fifty faculty members of Emory University opposed the 
closing of the schools ; if prolonged could result in the loss of an entire generation 
of specialists. Ninety-seven percent of the faculty of Agnes Scott agreed with 
Emory teachers that closing schools would ‘spread illiteracy and speed migration 
from the South.’ ” 

Atlanta chapter of the Scientific Research Society says, “We cannot afford 
to lose a single year of schooling.” The Nation’s survival depends on continuons 
training of scientists. Four hundred physicians said interruptions of public 
education “would materially interfere with the supply of essential scientific 
personnel and would ultimately damage the health services of this region.” 
Fourteen parent-teacher associations voted 3,471 for open schools and 816 for 
closed schools. 

On the other hand, 53 ministers in Atlanta are from a newly organized Evan. 
gelical Christian Council, issued a manifesto strongly favoring segregated schools, 
They believe racial integration to be “satanic, unconstituional, and of the main 
objective of the Communist Party.” 

HOPE, Inc.—Help Our Public Education—is becoming a strong organization 
with an office and an office staff. On March 4 it held its first rally in the Tower 
Theater with 1,700 people present. Its purpose, “to awaken the citizens of all 
159 counties in Georgia to the imminent danger to all schools in our State.’ It 
is busy now organizing units in other towns. 


VOICELESS ATLANTA 


Although there is much sentiment in Atlanta and Fulton County for continued 
publie schools, the citizens of this area have very little voice in the State legis. 
lature. Due to the State’s county unit system, more than a hundred votes in 
Fulton County can be offset by one vote in Georgia’s smallest counties. 


Mr. Starman. I have a statement submitted for the record by 
Theodore Leskes, director of the legal division of the American Jew- 
ish Committee, and, under the standard practice of the subcommittee, 
this will be made a part of the record. 

(The statement referred to follows :) 


THE AMERICAN JEWISH COMMITTEE, 
New York, N.Y., April 138, 1959. 
Senator THomMas C. HENNINGS, Jr., 
Chairman, Subcommitee on Constitutional Rights, 
Senate Judiciary Committee, 
Washington, D.C. 


Dear SENATOR HENNINGS: Enclosed please find 25 copies of a statement sub- 
mitted to the Subcommittee on Constitutional Rights on behalf of the American 
Jewish Committee. 

We request that this statement be received by the subcommittee and made 
part of the record in connection with the current hearings on pending civil 
rights bills. 

Sincerely yours, 


THEODORE LESKES, 
Director, Legal Division. 
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STATEMENT OF THE AMERICAN JEWISH COMMITTEE ON ClIviIL RieHTsS Binns 


jhe American Jewish Committee, a national organization with 45 chapters 
or units and members in over 600 communities in the United States, was 
organiz‘d in 1906 and incorporated by special act of the Legislature of the 
State of New York. Its charter states: 

“The objects of this corporation shall be to prevent the infraction of the civil 
and religious rights of Jews in any part of the world; to render all lawful 
assistance and to take appropriate remedial action in the event of threatened 
or actual invasion or restriction of such rights, or of unfavorable discrimination 
with respect thereto * * *,” 

For more than 50 years it has been a fundamental tenet of the American 
Jewish Committee that the welfare and security of Jews are inseparably linked 
to the welfare of all Americans, whatever their racial, religious, or ethnic 
packground may be. We believe that an invasion of the civil rights of any 
group thieatens the safety and well-being of all groups in our land. Hence, we 
are vitally concerned with the preservation of constitutional safeguards for all. 

Like other organizations that have supported the expansion of civil rights, 
the American Jewish Committee has testified on numerous occasions before 
yarious committees and subcommittees of the Congress, and before executive 
commissions, in favor of civil rights measures. In 1956 we filed statements 
with the House and Senate Judiciary Committees in support of the bill which 
eventually became the Civil Rights Act of 1957, the first civil rights legislation 
enacted by the Congress in 82 years. In February of this year we testified 
efore the Federal Civil Rights Commission with respect to discrimination in 
housing. 

As we see it, there are three principal civil rights proposals now pending 
before the Congress. The proposals made by the administration have been 
embodied in one bill in the House of Representatives (H.R. 4457) and in some 
geven bills in the Senate (S. 942, 955, 956, 957, 958, 959, 960). Senators Douglas 
and Humphrey and Congressman Celler have reintroduced bills on which 
hearings were held in 1958 (S. 810; H.R. 3147). And Senator Lyndon Johnson 
has sponsored a series of proposals which have been incorporated in a Senate 
bill but not yet introduced on the House side (S. 499). 

The American Jewish Committee believes that there are good features in all 
three series of proposals, while no one plan appears to contain all the provi- 
sions which the American Jewish Committee believes should be incorporated in 
what hopefully will become the Civil Rights Act of 1959. For those reasons we 
will indicate in this statement the provisions which we believe should even- 
tually be enacted by this Congress under the authority of section 5 of the 14th 
amendment which provides “that Congress should have power to enforce, by 
appropriate legislation, the provisions of this article.” 


SUPPORT OF SUPREME COURT 


Both the administration bills and the Douglas-Humphrey-Celler bills include a 
statement to the effect that the decision of the U.S. Supreme Court, declaring 
compulsory segregation in the public schools violative of the equal protection 
clause of the 14th amendment, is the supreme law of the land. 

The American Jewish Committee believes that the Brown decision is both 
morally and legally right and that it is appropriate for the Congress in a states 
ment of legislative findings in a civil rights bill, to make a statement to that 
effect. : 


FEDERAL ASSISTANCE 


Both the administration bills and the Douglas-Humphrey-Celler bills would 
provide financial and technical assistance to those communities which had 
compulsory school segregation prior to May 17, 1954, to help them adjust to 
the constitutional requirements of a desegregated public school system. Tech- 
nical assistance would be provided by the Department of Health, Education, 
and Welfare in connection with plans and programs to desegregate public 
education and in dealing with racial problems, tensions, and conflicts. 

Certainly many communities are in desperate need of this type of assistance. 
A number of southern communities have returned to the Federal Government 
for aid in working out their desegregation problems but, until now, the Depart- 
ment of Health, Education, and Welfare has had neither legislative nor executive 
directives to enable it to perform this sorely needed function. The American 
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Jewish Committee believes that the Department of Health, Education, ang 
Welfare is or can be made competent and experienced to provide such assistance 
and that provisions for such assistance to southern communities should be ip. 
cluded in any civil rights bill that is passed by this Congress. 


GOVERN MENT-SPONSORED LAWSUITS 


The Douglas-Humphrey-Celler bills would empower the Department of Justice 
to institute lawsuits to enforce citizens’ rights to the equal protection of the 
laws and to end discriminatory practices against individuals in violation of the 
Federal Constitution when the affected individuals are unable (from fear of re 
prisals or for other valid reasons) to assert their legal rights themselves. This 
section is the part III which was stricken from the civil rights bill of 1957 at 
the time of its enactment by the Senate. 

It is difficult to justify the exclusion of a provision of this type, which would 
establish an effective remedy for rights already delcared under existing lay. 
Since a right without an effective remedy is equivalent to no right at all, it 
appears to the American Jewish Committee that the Department of Justice 
should have the power to bring needed actions to enforce the equal protection 
of the laws guaranteed by the Federal Constitution. It is impossible to justify 
limiting such enforcement power to voting rights and shrugging off Federal re- 
sponsibility in connection with other civil rights, including the right to attend 
unsegregated public schools, likewise protected by the Constitution. 

Because neither the Johnson bill nor the administration bills cover this point, 
the American Jewish Committee believes that the Douglas-Humphrey-Celler bills 
are superior with respect to this provision. 


VOTING RECORDS 


The administration bills would require State officials with jurisdiction over 
voting records to maintain such records for a period of 3 years. In addition, the 
Department of Justice would be empowered to subpena such records under Fed- 
eral court orders. 

In light of the experience of the Federal Civil Rights Commission when it 
sought voting records in the State of Alabama last year, where the State legis- 
lature passed a law authorizing local registrars to destroy voting records after 
30 days, this provision is obviously needed. 

The right to vote and have that vote counted in politcal elections is basie to 
democratic society. ‘The Civil Rights Act of 1957 and the 15th amendment 
recognize Federal responsibility to preserve and protect this basie right. It is 
therefore fitting and proper that the Congress should now take steps to prevent 
State officials from flouting the right to vote and have the vote counted. 

The absence from the Douglas-Humphrey-Celler bills of provision for the pres- 
ervation and subpenaing of State voting records is deemed a serious omission 
by the American Jewish Committee. 


BOMBING 


Both the Johnson and the administration bills contain provisions intended to 
discourage bombings and attempted bombings of public and quasi-public build- 
ings. The administration bills would make it a Federal crime to cross State 
lines to avoid prosecution for bombing a building used for educational, religious, 
charitable, or civic objectives. The Johnson bill would make it a Federal crime 
to transport explosives in interstate commerce with knowledge or intent that they 
will be used against any property employed for business, educational, religious, 
eharitable, or civic objectives. There is a glaring omission from both proposals. 
It is hard to justify the exclusion of homes from the types of property which 
need to be protected by such legislation. This omission is especially conspicu- 
ous when it is realized that almost 50 percent of the bombings attempted in the 11 
Southern States since the school desegregation decision was aimed at residences 
and homes. The American Jewish Committee believes that homes and resi- 
dences should be afforded the same protection as buildings used for educational, 
religious, or civic purposes. 

Another feature of the Johnson bill which commends it is the provision 
making it tllegal to use the mails, telephone, or other interstate instrumentality 
to spread false information about, or threaten, bombings. Lastly, the provision 
of the Johnson bill which would authorize the FBI to assist State officials 





in bor 
movel 
provi 
one.” 
to req 

On 
Johns 
that i 


The 
privat 
gation 
and at 


Ano 
Gover 
public 
racial 
perso1 

Clos 
that : 
histor: 
becaus 
educat 
becaus 
the pl: 
meet : 
mittee 
autho: 
operat 
be clos 
be dor 
sonnel 
be dor 
then it 

Ina 
that t 
United 


The 
which 
cluding 
mediat 
religio: 
persua: 
tionall. 
group » 
the in 
tions S 


Both 
life of 
The fo 
the lat 
Americ 
Septem 
Commi 
permar 

The 
Equal | 





it, 
lls 


to 
ent 


ent 


d to 
lild- 
tate 
ous, 
rime 
they 
ious, 
sals. 
hich 
picu- 
ne 11 
nces 
resi- 
onal, 


jsion 
‘ality 
‘ision 
icials 


CIVIL RIGHTS—1959 599 


in bombing investigations, whether or not there is evidence of the interstate 
movement of explosives, and regardless of the nature of the buildings involved 
provided the mayor or Governor requests such assistance, is a very desirable 
one.” However, we would also give the head of the local police force authority 
to request such assistance. 

On balance, the American Jewish Committee favors the provisions of the 
Johnson bill covering bombings and attempted bombings, but we would urge 
that it be broadened to protect homes and residences. 


OBSTRUCTION OF JUSTICE 


The administration bills would make it a crime for aty person, official or 
private, to interfere by the use of threats or force, with court-ordered desegre- 
gation of public schools. Recent experiences at Clinton and Nashville, Tenn., 
and at Little Rock and Hoxie, Ark., clearly establish the need for this provision. 


CHILDREN OF MILITARY PERSONNEL 


Another novel provision of the administration bills would enable the Federal 
Government to make arrangements to provide free public education if State 
public schools built in whole or in part with Federal funds are closed to avoid 
racial integration or if such closed schools normally serve the children of 
personnel located on military bases. 

Closing public schools to frustrate final Federal court orders is not a solution 
that appeals to the American Jewish Committee. All through our 53-year 
history we have supported and encouraged the expansion of public education 
because we believe that bigotry and prejudice are inversely correlated with 
education. In addition, we have always supported our public school system 
because we view this as one of the basic unifying factors in American society— 
the place where children of all religions, all races, and all ethnic backgrounds 
meet and associate as equals. For these reasons the American Jewish Com- 
mittee is opposed to the closing of public schools and urges the Congress to 
authorize the Federal Government to do everything in its power to take over, 
operate, and support public schools in those areas where they might otherwise 
be closed to frustrate the Supreme Court’s desegregation decision. If this can 
be done only to provide public education where the children of military per- 
sonnel are involved, then it should be done in those cases. If this can also 
be done by reason of past Federal grants to school construction pregrams, 
then it should be done on the basis of such prior Federal aid. 

In any event, we believe there is an implied commitment to military personnel 
that their children will receive public education, regardless of where in the 
United States the military base may be situated, 


CONCILIATION SERVICE 


The Johnson bill would establish a Federal Community Relations Service 
which would function to conciliate racial tensions, conflicts and hostilities, in- 
cluding those rooted in the school desegregation decision. We believe, that 
mediation, conciliation, and persuasion have a significant role in cases of racial, 
religious or ethnic tension or conflict. So long as conciliation, mediation, and 
persuasion are not used as devices to deprive individuals of their constitu- 
tionally guaranteed rights and privileges, they should serve to strengthen inter- 
group relationships. For those reasons, the American Jewish Committee favors 
the inclusion of Senator Johnson’s proposal for a Federal Community Rela- 
tions Service in any civil rights bill passed by the Congress. 


MISCELLANEOUS 


Both Senator Johnson's bill and the administration bills would extend the 
life of the Civil Rights Commission established by the Civil Rights Act of 1957. 
The former would extend the life of the Commission to January 1961, while 
the latter would extend it to September 1961—a 2-year extension period. The 
American Jewish Committee favors the longer period and would hope that by 
September 1961 the Congress would make a determination that the Civil Rights 
Commission has a real function to perform and that it should be made a 
permanent commission in the executive branch of the Government. 

The administration bills would also establish a permanent Commission on 
Equal Job Opportunity under Government contracts. This Commission would 
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take the place of the existing Committee on Government Contracts established 
by Executive order. Certainly where Federal funds are used to purchase goods 
or services, the Government cannot tolerate racial, religious or ethnie digs. 
crimination in employment. It is proper that the Congress, like the executive 
branch, should recognize this principle and should establish a permanent com. 
mission which would police Federal contracting agencies to assure compliance 
with the nondiscrimination clause now required to be inserted in all Federa] 
contracts for goods or services. We would suggest, however, that the Commis. 
sion on Equal Job Opportunity be given the power to seek injunctions jp 
Federal district courts to prevent Government contractors from violating the 
nondiscrimination clause. This sanction will prove much more effective and 
much less drastic than the remedy now available to the Government—contract 
cancellation. 

The American Jewish Committee believes that the enactment of the Ciyj) 
Rights Act of 1957 was a major step in Federal recognition of its responsibilities 
and functions under the 13th, 14th, and 15th amendments. However, we also 
believe that the Congress cannot rest on its laurels. It must move forward 
with the passage of additional, needed legislation which will serve to bring our 
practices and conduct in all sections of the United States into conformity with 
our basic principles and constitutional guarantees. 

Respectfully submitted. 

IrnvING M, ENGEL, President. 


Mr. SutaymMan. I want to note for the record that when we recess 
today, we will recess hearings on pending Federal civil rights pro- 
posals, subject to the call of the Chair. 

Tomorrow, this subcommittee will meet in this room, room 318, 
the caucus room of the Old Senate Office Building, to resume with 
a half-day hearing, public hearings, that we hold from time to time, 
on the subject of freedom of information and secrecy in government. 
We will hear a number of editors and publishers. 

Then, on Tuesday, we will meet in room 1202 of the New Senate 
Office Building, to conduct a public hearing on the nomination of 
George M. Johnson, of California, to be a member of the Federal 
Civil Rights Commission. 

On Wednesday, we will meet in room 457 of the Old Senate Office 
Building to hear the Governor of Alabama, Hon. John Patterson, on 
pending civil rights proposals. 

Under the previous agreement, today’s hearing is now recessed to 
the call of the Chair. 

(Whereupon, at 5:25 p.m. the hearing was recessed to the call of 
‘the Chair.) 


———— 
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WEDNESDAY, APRIL 22, 1959 


U.S. Senate, 
SUBCOMMITTEE ON CONSTITUTIONAL RiGHuts 
OF THE COMMITTEE ON JUDICIARY, 
Vashengton, D.C. 


The subcommittee met, pursuant to recess, at 10:20 a.m., in room 
457, Old Senate Office Building, Hon. Roman L. Hruska (acting chair- 
man) presiding. 

Present : Senator Hruska. 

Also present: Senators Lister Hill and John J. Sparkman; Charles 
H. Slayman, Jr., chief counsel and staff director, and J. Delmas Escoe, 
assistant counsel. 

Mr. StayMan. As chief counsel and staff director of this subcommit- 
tee, I will make a few announcements now so that when the acting 
chairman arrives, these matters will be out of the way ahead of time, 
and we can proceed immediately then to hear today’s witnesses. 

The regular chairman of the Senate Judiciary Subcommittee on 
Constitutional Rights, Senator Hennings, had an emergency dental 
appointment this morning, and asked me to arrange for some other 
member of the subcommittee to be acting chairman. I see the two 
Senators from Alabama in the room, the senior Senator, Senator Hill, 
and the junior Senator, Senator Sparkman; and I am sure that they 
would corroborate the statement that one of the greatest difficulties at 
this time of the year is getting a Senator to be present at hearings. 
Each one has many other committee commitments. 

Senator Hruska has agreed to open today’s he: aring and start the 
record, hearing the Governor of Alabama, but he has to leave another 
committee which he is c hairing in order to be here. 

(At this point in the proceedings, Senator Hruska entered the hear- 
ing room. ) 

Senator Hruska. The subcommittee will come to order. Hearings 
will be continued on the subject legislation. The witness for today is 
Hon. John Patterson, Governor of Alabama. 

Have we anyone here to present him or to indicate that he has spon- 
sors here in the Nation’s Capital ? 


STATEMENT OF HON. LISTER HILL, U.S. SENATOR FROM THE STATE 
OF ALABAMA 


Senator Hirt. Mr. Chairman, may I say as senior Senator from 
Alabama we are very happy to have the Governor of Alabama here 
before your subcommittee. He is former attorney general of Alabama, 
one of our ablest lawyers. He was nominated to be Governor of Ala- 
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bama by a large majority in our Democratic primary last spring, and 
was overwelmingly elected. I am very happy on behalf of myself and 
my colleague, Senator Sparkman, to present him to you: Gov. John 
Patterson, of Alabama. 

Senator Hruska. Thank you, Senator Hill, and thank you, Senator 
Sparkman for being here. We welcome you to this committee hearing, 
Governor Patterson. Will you sit down and proceed in your own way, 

I should like to say however at the outset that my presence is re- 
quired in another committee and with your indulgence after a bit, I 
will excuse myself, and in conformity with the subcommittee rules 
will turn the hearings over to the counsel for the committee. 

Governor Patterson. 


STATEMENT OF HON. JOHN PATTERSON, GOVERNOR OF ALABAMA 


Governor Parrerson. Thank you, Senator. T certainly understand 
the situation, and it will be perfectly all right with me at any time 
that you have something else that you have to do, to go ahead. 

My name is John Patterson. I am the Governor of the State of 
Alabama and I am presently serving a 4-year term which began Jan- 
uary 19, 1959. Prior to that date I served as attorney general of 
Alabama from January 18, 1955, to January 19, 1959. As attorney 
general I was the chief law enforcement officer of the State. 2 

As attorney general, and now as Governor, it was and is presently 
my duty to see that the laws of the State are properly administered 
and enforced, and that law and order is maintained. 

I appreciate the opportunity to testify before your committee, and 
I wish to thank you for permitting me to do so. I am here to ex- 
press opposition to S. 810, S. 955, and the several other similar type 
bills that are pending before this committee. 

First I would like to say that we enjoy good law enforcement in 
Alabama. We have a clean State. We are free of organized vice 
and crime. Our State and local officials are carrying out their duties 
in a legal and proper manner. The laws are being enforced dili- 
gently, equally, fairly, and impartially. 

Our citizens are law abiding and peaceful, and have a deep and 
abiding respect for law and order. Gangsters and hoodlums are not 
allowed to operate in the State of Alabama. Vice and corruption 
will be stamped out wherever it rears its head. 

I want to assure you of that. 

The citizens of Alabama will not tolerate mob rule or mob violence 
in any form. We are making tremendous progress in Alabama in 
all fields and we are proud of it. I want to make it clear to you that 
I, as Governor of Alabama, guarantee that the laws will be enforced 
and that law and order will be maintained at all times. 

Our splendid record of law enforcement in Alabama speaks for it- 
self, and if you gentlemen check you will find Alabama to be one of the 
cleanest States in the Nation. We in Alabama resent deeply any in- 
ference or accusation by anyone that we are not law-abiding people. 

The relationship in the State of Alabama between the members of 
the FBI and our State and local officials has always been excellent. 
The FBI agents have cooperated to the fullest with our local law en- 
forcement agencies in the interest of crime detection and law enforce- 
ment. 
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The agents of the FBI have always been courteous and cooperative 
at all times, but I cannot say the same for the agents of the Civil 
Rights Commission, which recently operated in the State of Ala- 
bama. They made no effort to cooperate with us, but, on the contrary, 
seemed to go out of their way to harass and intimidate our Officials. 
They obviously were seeking publicity instead of facts, about the 
school system in my State. 

I am proud to say that Alabama has an excellent public school sys- 
tem. It is one of the best in the United States in my opinion. Relying 
on decisions of the U.S. Supreme Court prior to 1954, that separate 
but equal school facilities were constitutional, we invested billions of 
dollars in a modern, up-to-date public school system for both races on 
a segregated basis. 

Had the schools not been segregated, we probably would not have 
been able to have a public school system at all. 

The Negro schools in Alabama are as good as the white schools and 
in many localities are better. Our Negro schoolteachers are well 
qualified and receive a higher average pay than the white teachers. 
The Negro has made tremendous progress 1n recent years in the State 
of Alabama. Nobody can dispute that. 

In fact the Negro has made more progress in the South in a shorter 
length of time than any other minority race in the entire world. 
However, now the advancement of the Negro is being hindered by the 
actions of the Federal Government in the field of race relations. 

If the present activities of the Federal Government continue along 
the course it has taken in recent years in trying to force integration 
of the races upon the people of the South, the Negro will suffer ir- 
reparable injury and the splendid progress that he has been making 
inthe South in my opinion might well come toa halt. 

(At this point in the proceedings, Senator Hruska left the hearing 
room. ) 

Governor Parrerson. We have always enjoyed good race relations 
in Alabama. The white and Negro citizens have worked together in 
harmony over the years for the betterment of our State. 

However, due to the school segregation cases decided by the U.S. 
Supreme Court in 1954 and subseque nt Federal court decisions strik- 
ing down as unconstitutional the State laws and city ordinances re- 
quiring segregation of races in public tr ansportation, golf courses, 
swimming “pools, parks, and beaches, and other action taken by the 
Federal Government to force integration of the races in public schools 
and subsequent action by the F ederal Government in trying to en- 
force integration of the public schools in the South and particularly 
in Alabama, race relations have deteriorated to a sad state. 

Trust has been replaced with distrust and understanding with sus- 
picion. The relations between the races in Alabama today are worse 
than at any other time in my lifetime. The breach between the races 
is widening every day and there no longer is any common ground upon 
which the leaders of the races can meet and work out their difficulties. 

This unhappy state of affairs has been brought about by the actions 
of the Federal Government in the field of race relations. The Federal 
Government obviously encourages the activities of race agitators and 
such organizations as the N AACP, who have done nothing to help 
the cause of the Negro in the South, but have hurt his cause very much. 
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: Good race relations can only be brought about by local people work- 
ing together in a spirit of cooperation and good will without outside 
interference and agitation. The customs and traditions of the people 
cannot be swept aside overnight by legislation, court decrees, or Fed- 
eral troops. The instruments to force integration of the races upon 
us, which is embodied in these so-called civil rights bills now pending 
before this committee, in my opinion, will be ineffectual. 

The people will not do that which their vonscience tells them not to 
do. In the final analysis what the overwhelming majority of the 
people want in my opinion will be the law of the land. 

I don’t think there can be any question but that the people of the 
South have dealt with the race problem with more patience and tol- 
erance than anybody else in the world that has had a similar problem, 

The people of the South, I think, should be commended for the 
manner in which they have dealt with this problem. We should not be 
condemned by those who attempt to sit in judgment over us who 
know nothing about our problems and who have serious race problems 
at home, that they have not been able to cope with. 

I certainly do not feel qualified to sit in judgment over the people 
of the States of New York and Illinois, for example, who in my opin- 
ion have worse race problems than we do in Alabama. 

I think that they should be able to work out and handle their own 
problems without interference from me. If the Federal Government 
continues its present course of trying to force integration of the races 
in the public schools in Alabama, and in other States of the South, 
the relations between the races will grow worse and our public school 
system will be destroyed. 

The citizens of my State will not tolerate or support an integrated 
school system. If the Federal Government attempts to enforce an in- 
tegration of the public school systems upon us by force, we will have 
chaos, disorder, possible violence, and we will be forced to shut down 
our schools. 

I think that would be a terrible thing if that were to come to pass. 
Our Nation would suffer and our children would suffer the conse- 
quences. The people of Alabama will turn to private schools if such 
takes place. In fact, moves are already underway in the State to turn 
to private schools, and if such were to occur, the Negro would find 
himself in a very bad position. 

The overwhelming majority of the Negro citizens of my State are 
opposed to integration of the public schools, and they realize better 
than anyone else that if the Federal Government continues its present 
course of forcing integration upon us, that their schools will be de- 
stroyed in our State. 

Most of the white citizens could afford a private education, but few 
Negroes could afford a private education. So the Negro would suffer 
most of all if our schools were to be destroyed. 

In spite of this threat that hangs over our school system today in 
the South, we are going ahead in Alabama and embarking upon a 
new and progressive school program for the next 4 years, trusting 
that our national leaders will see the error of their ways and leave us 
alone and let us run our schools as we see fit. 

I have just recently embarked upon a program in Alabama to have 
a $75 million bond issue for school construction that would include 
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construction of all types of schools, both for white and Negro. We are 
asking the legislature of the State of Alabama to appropriate $42 
million more a year for school purposes, which is one of the largest 
appropri: ations ever asked in my State for education, and we are pro- 
ceeding ahead in having a splendid and modern and progressive edu- 
eation system in spite of this threat that is being thrust upon us. But 
I want to make this clear to this committee: That the citizens of 
Alabama will scrap their public school system rather than submit to 
integration of the races in the schools. 

I would like to point out that our schools are financed chiefly by 
State and local funds, and no school can survive or carry on its func- 
tion of educating the children unless it has the good will and support 
of the citizens in the —_ y where the sc hool is located. 

The proposals set out in S. 810 constitute an unwarranted inter- 
ference by the Federal Soeeaiteel into the domestic affairs of our 
State. 

They have no authority to do so, and such interference can lead only 
to disorder, chaos, distrust, and disintegration of our school system. 

No school could operate or benefit the students with such interfer- 
ence as is proposed in 8. 810. SS. 810 attempts to give the U.S. At- 
torney General power to force integration of the races in our public 
schools through the courts. If you pass this bill and the comer 4 
General attempts to carry out its provisions, education, public educa 
tion, will come to an end in the State of Alabama. The schools will 
be destroyed. 

Mr. Stayman. Governor, would you object to that part of S. 810 
that provides for the meeting of local officials with Health, Education, 
and Welfare officials to work out programs to try to find some means of 
effecting desegregation { ¢ Would you object to that if there were no 
enforcement provision for the Attorney General i in the court ¢ 

Governor Parrrerson. Yes, [ would. I was going to get to that in 
just a minute. Tam oppos: a to that portion of S. 810 because I don’t 
think that the Secretary of Health, Education, and Welfare has any 
authority to interfere in the operation of our local school systems. 

Such interference would not accomplish anything and would be 
considered by the people of my State as a meddling in their domestic 
affairs, and I think he would be received with hostility. 

Mr. StayMan. So you would oppose that even if there were no 
court injunctions or enforcement powers that the Department of 
Justice could follow ? 

Governor Patterson. Yes, sir; I would. I certainly would. 

It appears to me that part of S. 810 is an attempt to pay us to inte- 
grate. ‘That is the section which gives the Secretary of Health, Edu- 
cation, and Welfare the authority to come in and expend funds and 
pay grants to the States to aid them according to the statute to inte- 
grate, and I think that that appears to me to be an attempt to pay us to 
integrate our schools, and it certainly would not work, and I want to 
assure this committee that we cannot be bought in that manner. The 
point I am trying to make is that the people will not support an inte- 
grated public school in the State of Alabama, and any attempt to 
force it upon us will lead to chaos and the destruction of the public 
schools. 
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S. 810 in my opinion would be absolutely unworkable and would 
result in the destruction of our public school system. 

The constitutionality of section 6 of S. 810 in my opinion is very 
questionable. That is the provision that gives the U.S. Attorney 
General the right to take legal action in Federal court against indi- 
viduals to redress alleged wrongs. 

That provision gives the Attorney General the right to go into 
Federal court and vindicate the rights of individuals and to prevent 
individuals from taking certain alleged actions against other indi- 
viduals. 

(At this point in the proceedings, Senators Hill and Sparkman 
left the hearing room.) 

Governor Patrrerson. A similar provision in the Civil Rights Act 
of 1957 was struck down as unconstitutional by the Federal court 
in Georgia last week. In any case, this attempt to give the Attorney 
General such broad and sweeping powers I think is contrary to our 
laws and borders on socialized law. 

It appears to me that the intent of this provision is to attempt 
to put the Attorney General of the United States in the business of 
practicing law on behalf of individuals, and I think is another ex- 
ample of the present trend of the Federal Government to reach 
further into the lives of the individual citizens and further regulate 
their lives. 

Now the Government is trying to take over the practicing of law 
on behalf of individuals. 

I think it is fundamental in our law that when a person accuses 
another person of an offense or a crime, that he must stand up and 
make his accusation publicly. Every accused is entitled to be con- 
fronted by his accuser. Now one of the provisions of this act: is 
if the Attorney General decides that if this individual brings his 
own case he might be subjected to the hostility of the community, 
economic pressures, and the thing is written very broadly, so if the 
Attorney General feels like the person would be affected ‘that way, 
the Attorney General can bring the suit for him and the accuser 
remains anonymous, 

I think that that provision is very questionable and is contrary to 
American law, because I think that every person accused is entitled 
to know who his accuser is, and to allow people to inform on their 
neighbors to the Government, and then the Government take action 
against these people without the person accused even knowing who 
is his accuser, or even knowing that he is being accused or what he 
is being accused of seems to me to be the creation of a secret. police 
force and something akin to the Gestapo system of Germany back 
during the days of the war. 

Mr. Starman. But you don’t suggest that under this provision the 
defendant would not know what he was ch: arged with, do you? 

Governor Parrerson. How can you prepare : a defense for yourself 
if you don’t know who your accuser is! Knowing who your accuser 
is 





Mr. StayMan. Lam not asking that. You made that point. Then 
you were on a second point that he ought to know what the charges 
are. 

Now, he would know what the charges are under title VI, would he 
not ? 
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Governor Parrerson. I suppose that he would, but knowing who the 
accuser is is one of the most important parts of defending yourself. 

And, too, there is something very fundamental I think in American 
law, and that is this: That a person who is making accusations must 
make them publicly and in the eyes of the public. The reason for 
that is that a person is less likely to accuse somebody of something if 
he knows he has got to do it publicly, and he won’t do it if it is mali- 
cious or false if he has to account to the community for his conduct. 
So I think it is absolutely essential that anyone accusing anybody of 
an offense or a crime under the laws of this country be required to 
stand up and look the public in the eye and make his accusation. 
That deters a person from making false and malicious charges when 
he knows that he has to account to the community that he lives in for 
his conduct, and it also informs the person accused of what he is being 
accused and who his accuser is, so that he can properly prepare his 
defense. 

I might point out that recently when the Civil Rights Commission 
was in Montgomery, Ala., they steadfastly refused to divulge the 
names of the persons who had accused our boards of registrars of de- 
priving them of their constitutional rights, which made it very difli- 
cult to prepare a defense for our public officials. 

The Civil Rights Commission seemed to attempt to put our public 
officials on trial. They would make certain accusations and expect 
our boards of registrars to defend themselves, when under the law 
under the Civil Rights Act of 1957 the Civil Rights Commission is a 
factfinding body, or was supposed to be, and had no authority to con- 
duct trials of our public officials, which is what they: did down in 
Montgomery. 

Mr. StaymMan. Under title VI, in section 601(a), would not the al- 
leged offending party know what he was charged with doing and know 
the names of the people he was charged with depriving of their con- 
stitutional rights by the very language of existing statutes after which 
this is patterned ? 

Governor Parrerson. The Attorney General is given the authority 
to institute the suit on behalf of the individual when he determines 
that if the individual did it himself it would jeopardize his employ- 
ment or other economic activity, whatever that might be, whatever 
that means, or might result in physical harm or economic damage to 
such person or groups of persons or their families. 

Well, the purpose of that provision obviously is to be able to keep 
the accuser’s name out of the proceedings, so that nobody will know 
who he is so they won’t be able to bring any economic pressure on him. 

That obviously is the reason for that provision. 

Mr. Starman. Isn’t there possibly another reason for that provi- 
sion? That that is the reason that the individual is not able to prose- 
cute his own civil actions successfully? I suggest to you that the very 
important provisions of American due process that distinguishes us 
from totalitarian governments would be followed in this procedure. 
Whenever the Attorney General receives a signed complaint, not a 
whispered complaint but a signed complaint, that any person or group 
of persons is being deprived of equal protection of the law, and then 
there are certain safeguards there, then he can institute in the name 
of the United States a civil action or other proceeding for preventive 
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relief, including an application for an injunction or other order “be- 
cause such person or group of persons is being deprived of the equal 
protection of the laws” because of certain things. 

Now, under discovery proceedings in the Federal Rules of Civil 
Procedure, if you or I were attorney for the State official or the person 
accused of depriving any person or the group of persons of being de- 
prived of these rights, couldn’t we find out! 

I think we could. 

Governor Parrerson. Then this provision, if the discovery rules 
would take precedence over this provision, and you could determine 
the name of the accuser through the rules of discovery, then why not 
write that into this statute? What I am afraid of is that if this 
passes like it is written, the courts are going to interpret this as mean- 
ing that the name of the accused is to remain anonymous and the ac- 
cused cannot discover who it is, because if you can ‘find out who it is, 
then of course the man would get no protection under that section, 

Mr. Starman. Except that litigationwi ise the U.S. attorney would 
be handling the suit for him rather than the prosecutor himself. 

Governor Parrerson. I question whether dise overy would lie 
against the Government. I know of some cases in which disc overy 
does not lie against the State because there is a lack of mutuality and 
the State cannot get discovery against the individual because there is a 
lack of mutu: ility. The individual cannot force the sovereign to dis- 
close information. 

Mr. Starman. I think you raise a very important point, Governor, 
and if they could be satisfied, that defect would be cured in this sec- 
tion. 

Governor Patrerson. In the first place, I disagree with the premise 
that is behind this thing. If any person has a cause of action, I think 
in any State in this country , Alabama included and every other State, 
he need not fear to go to court in his own name to redress the wrongs 
that have been made against him for fear of economic ret: iliation. 
Any inference that economic pressure and physical harm and threats 
have been brought against people trying to seek their constitutional 

rights in Al tbam: 1, any inference of that sort I resent very much, and 
I want to say here and now that in my opinion it is not true. 

I think that when you weigh the right of the individual to go into 
court in his own name, in his own individual right, to seek redress 
for wrongs committed against him, against the claim on the part of 
the Government that they have got a right to go in there and handle 
his case for him and vindicate these rights themselves, I prefer to 
stick with the individual and keep the Government out of the business 
of the private practice of‘law. 

I think when the Government attempts to get in here and starts 
trying to handle the private cases for indiv iduals, then we are going 
along : along way. I think the individual should be able to handle his 
own case. 

Mr. Stayman. And you think he can ? 

Governor Parrerson. And I think he ean. 

Mr. Stayman. And therefore you criticize the very premise of 
this proposal ? 

Governor Parrerson. That is correct. Certainly every citizen of 
the State of Alabama has a right, and that right will be protected, to 
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into court to seek redress to any wrongs committed against him, 

without fear of retaliation. There will be some people that will come 
in here and argue to you that it is unpopular to go into court and 
present certain causes yand of course that may be true. ere IN 

But I am willing to stick with that system of ours, which is very 
basic and fundamental to our American system, rather than to put 
the Government in the field of handling litigation for private indi- 
viduals. 

Mr. SuaymMan. You would not equate that unpopularity with un- 
lawful coercion ? 

Governor Parrerson. And of course I have said this before today, 
put when a person knows that he has got to stand up publicly in court 
and face his neighbors when he makes an accusation against some- 
body, he is going to be very reluctant to make it, if it is m: ilicious or 
false, and that is one of the important things in our system. 

Not only is the accused entitled to know who his accuser is and be 
confronted by him, but the accuser has got to stand up and publicly 
make his accusation, and then the community will have a great deal 
todo with the conduct of the citizens in the ¢ ommunity. 

I think that is just fundamental in our system, and although it is 
not perfect, it in my opinion would be more perfect than the Govern- 
ment t: aking over in the field of private litigation like this bill pro- 
poses to do. ; 

You would certainly have to increase the staff of the Department 
of Justice tremendously if this bill were to pass. At least that is my 
opinion. 

Now I would like to go on, if the committee pleases, to the matter 
of the extension of the life of the Civil Rights Commission. There 
are several bills— S. 960 and S. 435—and there is a companion meas- 
ure in the House—H.R. 4457—which provides for the extension of 
the life of the Civil Rights Commission. I think the recent action of 
the Civil Rights Commission in the South, and particularly in Ala- 
bama and Georgia, has seriously damaged race relations and has fur- 
ther strained the relations between the State and Federal Government. 
The Commission in my opinion has not done anything constructive ; on 
the contrary they have been instrumental in the further widening of 
the breach between the races. The actions of the Commission harassed 
and intimidated our State and local officials. 

They attempted to sit in judgment over the manner in which our 
public officials conducted their offices. The actions of the Commis- 
sion have made it difficult to get people to want to serve in public 
office; and in fact, at the present time we do not have a board of regis- 
trars to register voters in one county, due to the actions of the Civil 
Rights Commission. 

The board resigned because they resented the interference and in- 
timidation by the Civil Rights Commission. They resented being 
subpenaed out of their home counties to the State capital—a distant 
place. 

Mr. Stayman. How far away? 

Governor Parrerson. It is 85 miles, I believe. You see the boards 
of registrars are part-time political jobs in most States. They only 
get $10 a day when they meet. They are limited, I think, to around 
maybe $600 a year—something like that—and they can’t afford 








610 CIVIL RIGHTS—1959 

lawyers; they can’t afford traveling expenses, and things of that sort; 
and can’t afford time away from their business; and the constant 
harassment by the Civil Rights Commission of these boards of regis- 
trars forces these people into resigning. 

Now it is difficult to get responsible people to want to serve in that 
capacity, not only in that county but also in other counties. 

I think that the actions of the Civil Rights Commission, if they 
continue their present manner of conduc ting their business, might well 
result in the ies aking down of our registration laws and ‘election 
machinery in many parts of our State. 

The Commission claimed in a brief filed in Federal court in Mont- 
gomery that it was a roving grand jury and had the powers of a 
common-law grand jury. 

Mr. Starman. Who said that? 

Governor Patrerson. The attorneys for the Civil Rights Commis- 
sion. 

Mr. StaymMAn. Did they state that publicly ? 

Governor Parrerson. In their brief filed in the case which was filed 
in Montgomery, Ala., in Federal district court there, against the board 
of registrars of Macon C ounty, they alleged in their brief and argued 
that they had the powers of a common-law grand jury—which is 
absolutely untrue and untenable as a legal proposition: 

The grand jury, as you know, is a creature of the English common 
law ; it ‘belongs to the people, and, historic ‘ally, was for two purposes: 
To inv estigate and indict for crime; and to protect the citizens from 
tyrannical acts of the government. So it is conceivable that the grand 
jury might well turn out to be an instrument by which the people 
would protect themselves from just such unl: iwful and unwarranted 
actions of the Civil Rights Commission which they attempted to carry 
out in Alabama. 

I point that out to the committee to show the powers that. this 
Commission has tried to exercise, which they had no authority to do. 

Mr. Stayman. Well, whether vou like the Commission and whether 
you question the wisdom of Congress in establishing it, you regard it 
as a factfinding body, not a prosecuting body. 

Governor Patrerson. As I read the Civil Rights Act of 1957, it was 
designed to be a factfinding body. But in reality it ed to 
arrogate unto itself powers far beyond those granted by the Civil 
Rights Act of 1957. They came to Montgomery and put our public 
officials on trial. And in my opinion it was a very reprehensible 
thing. 

And then when they tried to claim that they were the same as a 
common-law grand jury, then that certainly is going far beyond the 
mere fac tfinding powers of a congressional ¢ ommittee. 

Mr. Stayman. The statute that established the Civil Rights Com- 
mission also had a provision for subpena power. 

Governor Patrerson. That is correct. 

Mr. Starman. Did they attempt to exercise their subpena powers 
there in their factfinding operation ? 

Governor Patrrerson. Yes. I want to comment about that now. 
The members of the boards of registrars in the State of Alabama— 
and this is true in many States—are judicial officers. 
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The constitution of our State provides that they are judicial officers. 
Their decisions are judicial determinations. Hence they are a part 
of the judicial branch of the Government. 

Now, the Civil Rights Commission is an organ of the executive 
branch ‘of the Gover nment and the interference by the executive branch 
of the Government with the judicial branch of the Government, which 

includes the boards of registrars, in my opinion, is unconstitutional 
and amounts to an unconstitutional encroachment by the executive 
branch of the Government onto the powers of the judicial branch. 

Mr. StayMaAn. What is the judicial function a board performs? It 
js not merely administrative ? 

Governor Parrerson. No. They make decisions which in many 

“ages are matters of discretion. You see, the Constitution and laws 
of the United States leave the determination of the qualification of 
voters up to the States. Legislatures of the various States have en- 
acted certain laws setting forth the qualifications for the people to 
have who are authorized to vote or to register and vote. Now, in 
making a determination, in examining the people who come to register, 
and in “de termining whether or not they are qualified to vote—in many 
cases it is a matter of discretion, and the boards of registrars in mak- 
ing this determination are actually making judicial decisions. 

Mr. SuaymMan. Well, they have st: andards, though. You have con- 
stitutional and statutory standards. 

Governor Parrerson. ‘That is correct; that’s right. Now when the 
U.S. Attorney General or the Civil Rights Commission goes into a 
State and sits in judgment over the decisions of the boards of regis- 
trars, which are judicial decisions, and attempts to substitute their 
judgment. for the judgme nt of the judicial official, and say, “We dis- 
agree with _ decision in this case,” then it is an unconstitutional 
interference by the executive arm of the Government onto the judicial 
arm of the Government, iad the boards of registrars are judicial 
officers. 

They subpenaed these officials before the hearing of the Civil Rights 
Commission in Montgomery, and tried to get the members of the 
boards of registrars to tell them why they made certain decisions 
the way they did. 

You can’t call a judge or a judicial officer in before a court and make 
him tell the reasons behind why he decided a case a certain way. 

That is not the law of this country. Congress could never—could 
not possibly—have the power to subpena a member of the Supreme 
Court of the United States over here to ask him why he ruled the wa 
he did in a certain case. It is unheard of. But the Civil Rights Com- 
mission, an arm of the executive branch of the Government, tried to 
get the members of the boards of registrars, judicial officers, to testify 
as to why they make certain decisions the way they do. 

Mr. Starman. Would it be an inconvenience to you to furnish us 
copies of the State of Alabama briefs in those cases? 

Governor Parrerson. I can do that. 

(The briefs were subsequently received and may be found in the 
appendix. ) 

Mr. StayMan. I think that might be very helpful to the committee. 
Incidentally, I should remind you, Governor, that the subcommittee 
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members all get transcripts of these hearings tomorrow morning, so 
this will all be available to them. 

Governor Patrerson. Good. 

Mr. Starman. And any written statements you furnish later we 
can make available to all subcommittee members. 

Governor Parrerson. Now the Government will make—the U.S. 
Government will make—the argument that you could deprive people 
of their constitutional rights in voting cases by making all the regis- 
trars, people engaged in registering voters, judicial officers. 

But that position is untenable for this reason. In the State of Ala- 
bama if a person is denied the right to register when he has made ap- 
plication to the board of registrars, then he has a right within 30 days 
to appeal his case to the nearest circuit or district court where he gets 
a trial, and a jury trial if he wants it. : 

If he loses there, he can appeal his case to the Alabama Supreme 
Court. 

If he loses there he can take his case to the U.S. Supreme Court. 
The rights of the individual are protected at all times in the courts 
where they should be, because this is a judicial function and not a 
legislative or executive function. 

So the argument that the rights of the individual are being defeated 
by making the registrars judicial officers is absolutely untrue. 

Mr. Stayman. How many such cases have there been in, say, the 
last 10 years ? 

Governor Patrrerson. Since I have been in Montgomery, which is 
5 years, I know of only one case, and that case involved a white person, 
and he won his case. These people who have been making complaints 
to the Federal Government about being deprived of their constitutional 
right to vote in Alabama have never availed themselves of the pro- 
cedures set forth in our statutes to test their right in our State ceurts 
and they have a right to do so—and it is a prompt and an immediate 
right. They have a right to a hearing within 30 days in court, and 
their cases on appeal are treated as preferred cases. 

Now, the U.S. Supreme Court has ruled that class actions will not 
lie in voting cases. Every case concerning the right to vote must be 
brought individually and must stand on its own individual facts. You 
can’t bring a class action to vindicate voting rights. The U.S. Su- 
preme Court has held that. 

Mr. Starman. This is 30 years or soago? 

Governor Parrerson. No, that case I believe was 1952 or 1953, and it 
arose—I don’t have the citation with me—it arose in Mobile, Ala., 
and it was a case which set aside, I believe, what was known at that 
time as the Boswell amendment. But the Court held in that case that 
class actions did not lie for the vindicating of voting rights. 

Mr. StayMan. Was that at a primary ? 

Governor Parrerson. No. 

Mr. StayMAN. Did it involve the primary laws? 

Governor Parrerson. No, it was the right of a group of individuals 
to register to vote. They attempted to bring a class action includ- 
in 








y. 

Mr. StayMan. Could you have your office furnish us the citation of 
that to put in the record ? 

Governor Parrerson. We certainly will. 
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Mr. Stayman. Thank you. 
ood citations were subsequently received and may be found in the 
ndix.) 
overnor Parrerson. I think when you look at those decisions 
which say you can’t bring a class action for the vindication of voting 
rights you ‘begin to see the real meaning behind these so-called civil 
rights gills. I think that they are an attempt to give the Attorney 
General the power to come in “and by injunction force the boards of 
registrars to register large groups of Negroes, whether they are quali- 
fied or not, substituting his judgment for the judgment of the mem- 
bers of the board of registr ars. 

You see, it seems to me the idea behind these civil rights bills is 
to authorize the Attorney General to go in, with the help of the Civil 
Rights Commission, and gather ev idence of the Negroes in the com- 
munity who are not qualified voters, and lump all of them together 
in one action in the Federal court to force the boards of registrars 
to register them; and they are attempting in my opinion in this man- 
ner to do what the Feder ral courts have said cannot be done—that is, 
bring class actions for the vindication of voting rights. 

I apologize for taking so much time. 

Mr. Stayman. Governor, , L apologize to you. 

Governor Parrerson. I say in all seriousness that in my opinion 
the Civil Rights Commission has accomplished nothing. It has not 
been able to get one person registered that was not alre: udy registered. 
It is not needed. It has created hostility and animosity wherever it 
has operated. It has hurt the relations between the State and Fed- 
eral Government, and I think it would be a very unwise and bad 
thing to continue the life of the Civil Rights Commission. 

And I reiterate again that every citizen in my State has a perfect 
right to go to court, into the State courts and on into the Federal 
courts to test his right to vote, and there has not been but one case 
brought in 5 years to my knowledge in the State by a person who 
claimed that he has been denied the right to vote, unconstitutionally, 
in the State courts. 

I want to say again, and I have personal knowledge of this, that 
our boards of registrars and our public officials in Alabama h: ive done 
their jobs legally. They have treated everybody, white and Negro 
alike, fairly and imparti: ally. They have nothing to hide, and when 
the Civil Rights Commission accused us of not cooperating, we felt 
that. their accusations were unwarranted and unjustified because 
we have a duty I think, when anybody, any organization—Civil 
Rights Commission or whatever it ‘might be attempts to trample 
upon our constitutional rights, we have a duty to oppose it. 

And this business of cooperating with someone who is trying to 
encroach upon your rights and to in effect. deprive you of your consti- 
tutional rights is certainly not a wise thing. 

We felt that as a matter of principle and as a matter of defending 
our own rights we were obligated to test the right of the Civil Rights 
Commission to get the information that they sought i in Alabama. We 
certainly had nothing to hide. 

I would like to make a brief comment about the pending measure 
designed to prohibit any opposition to Federal court decrees concern- 
ing school integration. I think that the courts—Federal and State 
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courts—have adequate power at the present. time to enforce their 
decrees. 

I see no reason for any such legislation as that. I think it is aimed 
at the South, and it is aimed at ramming integration down our 
throats, whether we like it or not, and it is gagging us at the Same 
time so that if we speak out against it, then we run the risk of going 
to jail. 

That proposed bill is broad and sweeping in its application, and I 
am surprised that anyone would introduce such a bill and confine it 
merely to school integration decrees. 

Mr. Starman. I believe that is the bill written in the Department 
of Justice that you are referring to? 

Governor Parrerson. That’s right. Why not extend the thin 
to all types of decrees, including labor decrees? I think the fact 
that they have merely prohibited and made it an offense to speak 
out against or attempt to obstruct the enforcement of Federal court 
decrees only as far as integration of schools is concerned shows that 
the thing is aimed directly at the South, that it 1s punitive in nature, 
and that it is designed to break down our laws and customs and tra- 
ditions; and I am absolutely opposed to that bill. 

I think it would be a terrible thing to pass it, and I want to ur ve 
that this committee not give favor: able consideration to it. 

Now the business of willful destruction of public and private prop- 
erty, that is the last measure that I want to discuss. 

Alabama as well as all States has strong laws punishing persons 
for the willful destruction of public and private property, and I 
want to assure this committee that any person in Alabama appre- 
hended for the willful and unlawful destruction of public and pri- 
vate property will be prosecuted to the fullest extent of the law. 

We are not going to tolerate that sort of thing in Alabama, and I 
want to assure this committee that we are going to do our duty in 
enforcing the law in that regard. 

Mr. Starman. Governor, are there any outstanding bombing cases 
of homes or churches or schools or other places of religious worship 
that are unsolved in your State today ¢ 

Governor Parrerson. We have had a number of minor incidents 
over the last few years. There : are no cases pending at this time. 

The only cases that involved injury to persons in Alabama that I 
know in the last 5 years were cases involving labor disputes where 
dynamite was planted in and around the W. T. Smith Lumber Co. 
in Chapman, Ala., during a labor dispute which resulted in_ very 
serious injury to several persons. But other than that particular 

case, I don’t recall any other case in recent years in Alabama involv- 
ing personal injuries, nor serious damage to property either. 

Mr. Starman. That is homes, churches, or schools ? 

Governor Parrrerson. That is correct. 

Now in Jefferson County we have had in the last 3 or 4 years several 
dynamitings of homes and we have had one or two cases in Mont- 
gomery W here the dam: ue was in most cases slight, where apparently 
someone driving by in a car pitched a piece of dynamite out on the 
sidewalk in front of the house or on the lawn. 

Mr. Stayman. Have you solved any of those ? 

Governor Parrerson. Every effort has been made by State and 
local authorities to track down those people who are guilty of those 
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offenses. It is very difficult to apprehend people because there is 
little evidence. When the dynamite explodes all the evidence is gone 
and it is a very difficult thing to apprehend people who do that 
sort of thing. 

Certainly no responsible citizen in the State of Alabama would 
tolerate such a thing as that, and every effort will be made and has 
been made to appre s:hend anyone who has done or will do in the future 
anything like that. ae ; ; 

We have had a number of incidents in recent years in the State 
involving incidents of violence between the races, which [I think has 
heen brought about by the Federal court decisions and the actions of 
the Federal Government in the field or race relations, and in many 
of the cases the guilty parties have been apprehended and prosecut ted. 
In fact, in Jefferson County not long ago there was a maiming case, 
and the people involved were apprehended and sentenced to 20 years 
in the State penitentiary. 

The people of the State of Alabama I want you to know will not 
tolerate anyone taking the law into their own hands. 

Now under the law in Alabama, if a person sets off explosives with 
the unlawful intent anywhere near, unde ‘r, or in a public or private 
dwelling that is occupied, the sentence is a minimum of 10 years to 
death, at the discretion of the jury. 

Now if the building is one that is not occupied or not inh: abited, the 
sentence is a minimum of 2 years and a maximum of 10 years. These 
laws are adequate to protect the lives and property of the citizens 
of my State, and they will be enforced. 

Now there is a Federal law, title 18, section 1073, which makes it a 
Federal offense to flee across a State line to avoid prosecution or cus- 
tody after conviction for certain felonies, murder, kidnaping, bur- 
glary, robber, mayhem, rape, assault with a dangerous weapon, arson 
punishable as a felony, or extortion accompanied by threats or at- 
tempts to ¢ ‘commit those felonies. 

And also it is a Federal offense for a witness in any felony case to 
flee across a State line to avoid testifying in a case as a witness. 

Now there is a bill—first this Federal statute has been very help- 
ful to us in apprehending law violators and bringing them to trial. 
[know of several cases that I have been involved in the prosecution of 
personally in which the Federal Government, particularly the FBI, 
has helped us to apprehend felons who have fled the State to avoid 
prosecution. When you have reasonable grounds to believe that the 
felon has fled the State, the FBI can come in then and help you track 
him down, and the usual case is they bring him back to the State 
where he committed the offense and turn him over to State author- 
ities where he is prosecuted, and the State offense for the commission 
of these crimes is, of course, much greater, the penalty is much greater 
than for the violation of the Federal act of fleeing. 

So usually after they catch him, for us, they turn him over to the 
State for prosecution. That is a very helpful law, and while I was 
attorney general I recommended one time that we extend that law to 
apply to all felonies, not just those enumerated in the law. 

If I remember correctly, the Department of Justice was opposed to 
that because they realized that that would place a tremendous addi- 
tional burden on them, you see, and they at that time were not appar- 
ently willing to go along with it. But there is pending before this 
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committee at this time bill S. 124 which is designed to amend title 18, 
section 1073, to include as one of those felonies the willful destruction 
or damaging of any building or structure. 

I think that bill was introduced by Senator Javits. I would like 
to say that I believe that that is a good bill and I would like to see this 
statute amended to include the crimes of willful destruction of public 
and private property. Now if you amend this section to include that, 
it will help us in the enforcement of our State laws which, of course, 
make it a crime to willfully destroy public or private property, and if 
someone in Alabama or any other State plants dynamite under a 
building and flees the State, the Federal Government then can come in 
under the authority of that statute, help us apprehend the felon, and 
either prosecute him themselves for fleeing the State, which of course 
would be a much lesser penalty, or return him to the State and let us 

rosecute him under our State laws, which would more than likely 
be the case where he would get the strongest penalty. 

And I want to ask the committee to give favorable consideration to 
that provision. I believe that is a field in which the Federal Govern- 
ment is certainly justified in operating. 

Mr. SuayMan. Governor, I want to protect your free speech and 
civil liberties. We will pass along your word to the parent committee, 
the Committee on the Judiciary, but you are not going to be accused of 
sponsoring a civil rights bill because S. 124 is not before this sub- 
committee at this time. 

Governor Parrerson. I certainly am not opposed to civil rights, | 
am opposed to these bills here which I call so-called civil rights bills. 
Some of them go a long way away from civil rights. 

In conclusion I would like to say that I think these so-called civil 
rights bills should not be given favorable consideration by this com- 
mittee. 

I don’t think that they will do anything to better the lot of the 
Negro in this country, and particularly in the South. They certainly 
are not in the interest of national unity. They are not in the interest 
of eliminating crime. They will bring chaos and disorder and possible 
violence to the South. 

They will result in my opinion, if carried out, in the destruction 
of our public school system. I think the brief history of the Civil 
Rights Commission shows that it has accomplished nothing, that it 
has utterly failed, and that its operations have not been in the best 
interests of this country. 

I urge that these civil rights or so-called civil rights measures be 
given unfavorable consideration by the committee. 

In 1957 I testified before the subcommittee of the House Judiciary 
Committee against the civil rights bills pending at that time, and I 
stated at that time substantially what I have stated here today: That 
if the civil rights bill of 1957 passed and the Attorney General at- 
tempted to carry out the provisions of it, it would lead to chaos and 
disorder in my State and would accomplish nothing. 

That came to pass. I am not any prophet, I don’t propose to be, 
but I do feel like that I know the feeling of the majority of the people 
of my State, and I have tried here today to tell you what I think that 
feeling is. I feel like it is my duty to present the facts and the truth 


as it exists to this committee, and that is what I have tried to do to 


the best of my ability. 
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I appreciate the oppottanity of appearing before the committee. I 
thank you very much. 

Mr. SuAyMAn. Thank you, Governor, and again I assure you that 
your statement, your prepared statement, and all your oral remarks 
‘will be before each member of the subcommittee tomorrow morning. 

Governor Parrerson. Fine. Thank you very much. 

(The statement referred to follows :) 


STATEMENT OF HON, JOHN PATTEKSON, GOVERNOR OF THE STATE OF ALABAMA 


Gentlemen, my name is John Patterson. I am the Governor of the State of 
Alabama and I am presently serving a 4year term which began January 19, 
1959. Prior to that date I served as attorney general of Alabama from January 
18, 1955, to January 19, 1959. As attorney general I was the chief law enforce- 
ment officer of the State. As attorney general, and now as Governor, it was 
and is presently my duty to see that the laws of the State are properly admin- 
istered and enforced, and that law and order is maintained. 

I appreciate the opportunity to testify before your committee and I wish to 
thank you for permitting me to do so. I am here to express opposition to 8S. $10, 
§. 955, and the numerous other bills setting forth, more or less, similar proposals 
as those embodied in the bills enumerated. 

First, I would like to state that we enjoy good law enforcement in Alabama. 
We have a clean State. We are free of organized vice and crime. Our State and 
local officials are carrying out their duties in a legal and proper manner. The 
Jaws are being enforced diligently, equally, fairly, and impartially. Our citizens 
are law abiding and peaceful, and have a deep and abiding respect for law and 
order. Gangsters and hoodlums are not allowed to operate in the State of 
Alabama. Vice and corruption will be stamped out wherever it rears its head. 
The citizens of Alabama will not tolerate mob rule or mob violence in any 
form. We are making tremendous progress in Alabama in all fields and we 
are proud of it. I want to make it clear to you that I, as Governor of Alabama, 
guarantee that the laws will be enforced and that law and order will be main- 
tained at all times. Our splendid record of law enforcement in Alabama speaks 
for itself, and if you gentlemen check you will find Alabama to be one of the 
cleanest State in the Nation. We in Alabama resent deeply any inference or 
accusation by anyone that we are not law-abiding people. 

The relationship between the members of the FBI and our State and local offi- 
cials has always been excellent. The FBI agents have cooperated to the fullest 
with our local law-enforcement agencies in the interest of crime detection and 
law enforcement. The agents of the FBI have been courteous aud cooperative at 
all times, but I cannot say the same for the agents of the Civil Rights Commis- 
sion. They made no effort to cooperate with us, but, on the contrary, seemed to 
go out of their way to harass and intimidate our officials. They obviously were 
seeking publicity instead of facts. 

I am proud to say that Alabama has an excellent public school system. It is 
one of the best in the United States. Relying on decisions of the U.S. Supreme 
Court prior to 1954, that separate but equal school facilities were constitutional, 
we invested billions of dollars in a modern, up-to-date public school system for 
both races on a segregated basis. Had the schools not been segregated, it would 
have been impossible to have had a public school system at all. The Negro schools 
are as good as the white schools and in many localities are better. Our Negro 
schoolteachers are well qualified and receive a higher average pay than the white 
teachers. The Negro has made tremendous progress in Alabama in recent years. 
No one can dispute that. In fact, the Negro has made more progress in the 
South in a shorter length of time than any other minority race in the entire 
world. However, now the advancement of the Negro is being hindered by the 
actions of the Federal Government in the field of race relations. If the present 
activities of the Federal Government continue along the course it has taken in 
recent years in trying to force integration of the races upon the people of the 
South, the Negro will suffer irreparable injury and the splendid progress that 
he has been making might well come to a halt. 

We have always enjoyed good race relations in Alabama. The white and 
Negro citizens have worked together in harmony over the years for the better- 
ment of our State. However, due to the school segregation cases decided by the 
U.S. Supreme Court in 1954 and subsequent Federal court decisions striking 
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down as unconstitutional the State laws and city ordinances requiring Segrega- 
tion of races in public transportation, golf courses, swimming pools, parks, and 
beaches and other action taken by the Federal Government to force integration 
of the races in public schools, race relations have deteriorated to a sad State. 
Trust has been replaced with distrust and understanding with suspicion. The 
relations between the races in Alabama today are worse than at any other time 
in my lifetime. The breach between the races is widening every day and there 
no longer is any common ground upon which the leaders of the races can meet 
and work out their difficulties. 

This unhappy state of affairs has been brought about by the questionable de- 
cisions of the Federal courts and other actions of the Federal Government. The 
Federal Government obviously encourages the activities of race agitators and 
such organizations as the NAACP, who have done nothing for the Negro in the 
South, but, in fact, have seriously damaged his cause. Good race relations can 
be brought about only by local people working together in a spirit of cooperation 
and good will without outside interference and agitation. The customs, mores, 
and traditions of the people cannot be swept away overnight by legislation, court 
decrees, and Federal troops. The instruments to force integration of the races 
upon us, which are embodied in these so-called civil rights bills pending now 
in Congress, will be as ineffectual as trying to sweep the ocean back with a broom. 
The people will not do that which their conscience tells them not to do. In the 
final analysis that which the overwhelming majority of the people want will be 
the law of the land. 

No one can question the fact that the people of the South have dealt with the 
race problem with more patience and tolerance and good will than any other 
people on earth who have had a similar problem. The people of the South 
should be commended for the manner in which they have handled this problem. 
We should not be condemned by those who attempt to sit in judgment over ys 
who know nothing of our problems and who have far more serious race prob- 
lems in their own localities which they have not attempted to solve. I do not 
feel qualified to sit in judgment over the citizens of the State of New York or 
Illinois. They have far greater race problems, in my own opinion, than we do 
in Alabama. I feel that they are better qualified to handle their own affairs 
without interference by me. 

If the Federal Government continues its present course of trying to force inte 
gration of the races in public schools in Alabama and in other States of the 
South, the relations between the races will grow worse and our public school 
system will be destroyed. The citizens of my State will not tolerate or support 
an integrated school system. If the Federal Government attempts to integrate 
our schools by force, we will have chaos, disorder, possible violence, and we will 
be forced to close our schools. If such occurs it will be a calamity. Our Nation 
will lose in the long run because our children will suffer the consequences. The 
people of Alabama will turn to private schools. In fact, moves are underway 
already to do so, and if such occurs the Negro will find himself in a very bad 
position. The overwhelming majority of the Negro citizens are opposed to the 
integration of the public schools in our State, and they realize better than any- 
one else that their schools will be destroyed if the Federal Government con- 
tinues to press for integration. Most white citizens could afford a private edu- 
cation, but few Negroes could do so. In spite of this threat of destruction of 
our schools, we are going ahead in Alabama and embarking upon a new and pro- 
gressive school program for the coming 4 years, trusting that our national lead- 
ers will see the error of their ways before it is too late, and not destroy our 
school system. However, I want to make this clear: The citizens of Alabama 
will scrap their public school system rather than submit to integration of the 
races. 

The operation of public schools is purely a local function. The Federal Gov- 
ernment has no authority to interfere with the State and local governments in 
the operation of their public schools. Our schools are financed chiefly by State 
and local funds, and no school can survive and carry out its proper function of 
giving the students the best education possible without the support and good 
will of the citizens in the community where the school is situated. The pro- 
posals set forth in H.R. 3147 and S. 810 constitute an unwarranted interference 
by the Federal Government in the domestic affairs of the States. Such inter- 
ference can only lead to disorder, chaos, distrust, and disintegration of the 
school systems. This is just another example of the unlawful encroachment of 
the Federal Government into a field reserved exclusively to the States. 





Bven 
United 
types of 
pills ar 
gouther! 
ram Sor 
When t 

i 
age the 
little m‘ 

No x 
ence as 
attempt 
races i 
torney 
bama V 
the res 
Secreta 
dling i 
our sc 
be bou: 
public 
finance 
would 

The 

Attorn 

or leg: 

Simila 

constit 

attemy 
trary 
to put 
indivi 
ment ¢ 
It is 
neight 

a righ 

less li 

his ch 

make 
identi 

law W 

to the 

where 
citizel 
accusi 
syste1 

Ia 
and 0 
meas 

Ia 
missi 
new ( 
sion « 

Right 

injur 

ernm 
trary 

Missi 

our § 

in Ww 
of or 
mad 
to th 
coun 
on tk 





here 
neet 


 de- 
The 
and 

the 
can 
tion 
res, 
ourt 
aces 
how 
om. 

the 
il be 


the 
ther 
uth 
lem. 
r us 
rob- 
not 
Kk or 
e do 
airs 


inte- 

the 
hool 
port 
rate 
will 
tion 
The 
way 
bad 

the 
any- 
con- 
edu- 
n of 
pro- 
ead- 
our 
ama 
the 


TOV- 
$s in 
tate 
n of 
700d 
pro- 
ence 
iter- 

the 
it of 


CIVIL RIGHTS—1959 619 


Bven though these bills are aimed at the South today, every person in the 

United States should be worried and concerned, for there is no end to these 

of force measures once the barrier is let down. The proponents of these 

pills are today trying to ram integration of the races down the throats of the 

southern people, but tomorrow they will be trying to use the same devices to 

ram something else down the throats of citizens of other sections of the Nation. 

When the Federal Government arrogates unto itself powers such as are pro- 

in these bills and attempts to take away the right of the citizens to man- 

age their own local schools, every individual in the Nation suffers and loses a 
little more of his freedom. 

No school could possibly operate and benefit the students with such interfer- 
ence as is proposed in S. 810, H.R. 3147 and related bills. H.R. 3147 and S. 810 
attempt to give the U.S. Attorney General power to force integration of the 
races in the public schools through the courts. If you pass this bill and the At- 
torney General attempts to carry out its provisions, public education in Ala- 
pama will come to an end. You will destroy our public schools. You must bear 
the responsibility. The power which H.R. 3147 and S. 810 attempt to give the 
Secretary of Health, Education, and Welfare constitutes an unwarranted med- 
dling in our domestic affairs. We do not want or need his help in operating 
our schools. The bill seems to be an attempt to pay us to integrate. We cannot 
pe bought. There is not enough money in the world to get us to integrate our 
public schools. Surely the Federal Government does not intend to operate and 
finance our schools. It has no authority to do so, and in any case such a plan 
would result in utter failure. 

The constitutionality of section VI of said bills which authorizes the U.S. 
Attorney General to institute legal action to vindicate rights of individuals 
or legal action against individuals to redess alleged wrongs is questionable. 
Similar provisions of the Civil Rights Act of 1957 were struck down as un- 
constitutional by a Federal court in Georgia last week. In any case, this 
attempt to give the Attorney General such broad and sweeping powers is con- 
trary to our laws and borders on “socialized law.” This provision attempts 
to put the Attorney General in the position of practicing law on behalf of 
individuals and is another example of the encroachment of the Federal Govern- 
ment onto the rights of the citizens. 

It is fundamental in our law that every individual who wishes to accuse his 
neighbor must stand up and make his accusations publicly. Every accused has 
aright to be confronted by his accuser. One reason for this is that a person is 
less likely to bring false or malicious charges against another if he must make 
his charges openly and in the eyes of the public; however, this bill is designed to 
make it possible for individuals to bring their charges and not disclose their 
identity and not have to account to the community for their conduct. Such a 
law would not be in the best interest of the people of this Nation and is contrary 
to the principles of American jurisprudence. It smells of a secret police force 
where the citizens inform on each other to the Government and where the 
citizen accused may never know who his accusers are nor even what he has been 
accused of. This portion of the act comes very close to creating a gestapo 
system. 

Iam opposed to the passage of S. 810, H.R. 3147, H.R. 3148, H.R. 4457, S. 955, 
and other similar and related bills, and I urge this committee not to give these 
measures favorable consideration. 

Iam absolutely opposed to the extension of the life of the Civil Rights Com- 
mission created under the Civil Rights Act of 1957 or the establishment of any 
new Civil Rights Commission. S. 960, S. 435, and H.R. 4457 provide for the exten- 
sion of the life of the Civil Rights Commission. The recent actions of the Civil 
Rights Commission seriously damaged race relations in the South and further 
injured the already strained relations between the Federal and State Gov- 
ernments. The Commission failed to do anything constructive, but, on the con- 
trary, further widened the breach between the races. The action of the Com- 
Mission in Montgomery, Ala., was reprehensible. It harassed and intimidated 
our State and local officials. It attempted to sit in judgment over the manner 
in which our officials conducted their offices. It interfered with the operation 
of our courts and our judicial officers. The actions of the Commission have 
made it difficult to get people to want to serve in public office. In fact, due 
to the actions of the Commission we do not have a board of registrars in one 
county and are finding it difficult to get responsible people to want to serve 
on this board and on boards in other counties. 
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The Commission attempted to arrogate unto itself powers which it did not 
and could not constitutionally possess. It claimed to be a “roving grand jury” 
with the powers of a common law grand jury—a position absolutely untenable. 
We all know that the grand juries came from the English common law and 
belonged to the people. Historically the grand jury has served two purposes— 
first, to investigate and indict for crimes, and second, to protect the people 
from tyrannical actions of the government. The Commission attempted to Fa 
on “fishing expeditions” in the records of judicial officers, and it subpenad oyr 
State officials to hearings in Montgomery, Ala., and put them on the witness 
stand under spotlights and before batteries of nationwide television cameras. No 
room or seats was provided in the hearing room for counsel of the public officials 
and the Commission would not even allow attorneys for the officials to make 
objections. In effect, the State officials were placed on trial and publicly 
harassed and intimidated. The Commission attempted to go far beyond its 
fact-finding powers, and the hearings were conducted in a “circus-like” arena, 
and no semblance of due process was accorded our State officials. 

I want to make it clear that our officials have done nothing wrong and have 
carried out their duties in a legal and proper manner. I know this to be a fact, 
They have treated both white and Negro equally, fairly, and impartially. They 
have nothing to hide. They resented the unwarranted and unlawfui actions 
of the Civil Rights Commission. They felt, as I felt, that we could not as citi- 
zens of this country sworn to uphold the Constitution and the laws of this 
Nation, stand idly by and allow the Civil Rights Commission to trample on our 
rights and attempt to exercise power not granted to it by the Constitution or any 
law. 

I wish to point out that members of the board of registrars in Alabama are 
judicial officers and constitute a part of the judicial branch of the government, 
The attempt on the part of the Civil Rights Commission, an agency of the execu- 
tive branch of the Government, to seize the voting registration records and 
interfere with these judicial officers was an unconstitutional encroachment by 
the executive branch on the judicial branch. Under the laws of Alabama, ag 
in most States, if a person is refused the right to register to vote by the board of 
registrars upon proper application, he can appeal to the circuit or district court, 
where he will receive a trial. In Alabama he can appeal within 30 days and is 
entitled to a jury trial. If he loses in circuit court he can appeal to the State 
supreme court. If he loses there, he can appeal to the U.S. Supreme Court. In 
all cases the rights of the individual are protected, and through the courts, 
and that is as it should be. I know of only one such case during the last 5 years 
in the whole State of Alabama where a person has appealed the decision of a 
board of registrars and that was a white person. The U.S. Supreme Court has 
held that class actions cannot be brought to vindicate voting rights and that 
each individual case must stand on its own facts. 

In view of these decisions, the purpose of the civil rights legislation becomes 
obvious. It is to use the injunctive device to force the boards of registrars 
to register large groups of Negroes whether they are qualified or not. This use 
of the injunction to foree registration of Negroes is designed o get around the 
prohibition of class actions in voting cases. Congress and the Federal Govy- 
ernment is trying to do in this manner what the courts have held cannot be 
done. This action on the part of the Federal Government in interfering with our 
registration machinery is nothing more than an indirect attempt to force inte 
gration of the races upon us. In bringing actions to force county boards of regis- 
trars to place the names of Negroes on the voting lists, the U.S. Attorney Gen- 
eral is attempting to substitute his judgment for that of our State officials 
charged with the duty of passing on the registration of voters. 

If the Federal Government continues its present course, a breakdown in our 
whole election machinery might result. The actions of the Federal Government 
in this field are only creating a feeling of bitterness and hostility between the 
State and Federal Governments. I can see no useful purpose to be served by 
the continuance of the Civil Rights Commission, and I strongly urge the com- 
mittee not to give favorable consideration to the extension of the life of the 
Commission. 

I am strongly opposed to the passage of the pending measure designed to pro 
hibit any opposition to Federal court decrees pertaining to school integration. 
Adequate laws are now on the books for courts to enforce their decrees. It is 
obvious that these measures are aimed at ramming integration down our throats 
and gagging us so that we go to jail if we raise our voices in protest. I doubt 
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the constitutionality of these bills, and if anyone thinks that such measures 
would bring about integration of the schools of Alabama, they are sadly mis- 
taken. It seems strange to me that anyone would advocate such a measure and 
not include prohibitions against obstruction of all types of court decrees, in- 
cluding labor decrees. The fact that these measures are restricted just to inte- 
gration decrees shows that it is punitive legislation, political in nature, malicious 
and aimed at destroying the customs and traditions of the people of the South. 
The manner in which the bills are drawn shows that it is just another crude 
attempt to use the South as a whipping post for political reasons. 

Alabama, as well as all States, has strong laws punishing persons convicted 
of willful destruction of public and private property. Any person apprehended 
for committing such an offense in Alabama will be prosecuted and punished to 
the full extent of the law. There is no necessity for additional Federal laws 
in this area. It should always be remembered that law enforcement is a local 
problem and is largely a matter of local responsibility. We are carrying out 
our duty in reference to enforcing the law and we do not need any more Federal 
interference. 

Under Alabama law, any person who willfully sets off or explodes dynamite 
or other explosives in, under, or near any public or private building which is 
inhabited or occupied by another person shall, on conviction, be punished at 
the discretion of the jury by death or imprisonment in the penitentiary for not 
less than 10 years (title 14, sec. 123, Code of Alabama, 140). If the public 
or private building is not occupied by another person, upon conviction the 
accused would be subject to imprisonment in the penitentiary for not less than 
2 years nor more than 10 years. These laws are adequate to protect the lives 
and property of the citizens in this State, and I assure you they will be strictly 
enforced. Title 18, section 1073 U.S.C.A. as amended April 6, 1956, chapter 
177, section 1, 70th Statutes at Large, page 100, provides as follows: 

“1073. Flight to avoid prosecution or giving testimony. Whoever moves or 
travels in interstate or foreign commerce with intent either (1) to avoid prose- 
cution, or custody or confinement after conviction, under the laws of the place 
from which he flees, for murder, kidnaping, burglary, robbery, mayhem, rape, 
assault with a dangerous weapon, arson punishable as a felony, or extortion 
accompanied by threats of violence, or attempts to commit any of the foregoing 
offenses as they are defined either at common law or by the laws of the place 
from which the fugitive flees, or (2) to avoid giving testimony in any criminal 
proceedings in such place in which the commission of an offense punishable by 
imprisonment in a penitentiary is charged, shall be fined not more than $5,000 
or imprisoned not more than 5 years, or both. 

“Violations of this section may be prosecuted only in the Federal judicial 
district in which the original crime was alleged to have been committed or 
in which the person was held in custody or confinement. As amended April 6, 
1956, chapier 177, section 1, 70th Statutes at Large, page 100.” 

This statute has proven very helpful to us in apprehending felons who commit 
crimes in one State and flee to another to avoid prosecution. This statute 
enables the FBI to enter a case when the felon has fled from the State where 
the crime was committed and assist in apprehending the felon, who is usually 
returned to the State where the crime was committed for prosecution. 

There is pending at the present time before the Committee on the Judiciary 
in the Senate, bill S. 124, which is designed to amend title 18, section 1073, 
supra, so as to include within said section crimes involving the ‘willful de- 
struction or damaging of any building or structure.” I do not know what the 
attitude of the U.S. Department of Justice will be toward this amendment; 
however, I feel that S. 124 should be given favorable consideration. Such an 
amendment would be helpful to us in bringing persons to trial in the State 
courts who might unlawfully destroy or damage publie or private buildings and 
flee from the State to avoid prosecution. Such an amendment will enable the 
FBI to assist us in tracking down the guilty parties and returning them to the 
State for prosecution. 

In conclusion, I wish to state that I do not think that the aforementioned 
so-called civil rights bills are in the interest of the citizens of this Nation. 
They will certainly do nothing to better the lot of the Negro citizens in the 
South. They are not in the interest of national unity or solidarity. They are 
not in the interest of eliminating crime. They will bring further chaos and 
disorder and possible violence to the South. They will destroy our public school 
system. The brief history of the operations of the Civil Rights Commission in 
the South has proven that it has utterly failed. 
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I urge that these so-called civil rights measures be given unfavorable cop. 
sideration by your committee. 

In 1957 I testified before the House Judiciary Committee in opposition to the 
so-called civil rights bills pending at that time and many of them were Similar 
to the bills before us today, and I stated at that time: 

“It is my opinion that if these so-called civil rights bills are passed and the 
Attorney General of the United States proceeds to enforce them in the terms 
that they are written he will meet with failure. There will be considerable 
discord and unrest. We will have a reluctance on the part of the State, muni. 
cipal, and county officials to want to serve in office if all of their actions are 
reviewed by the Attorney General of the United States and by the Federal 
district courts. I doubt the wisdom of giving the Attorney General of the 
United States and the district courts this tremendous supervisory power over 
our State and county officials.” 

What I had to say then in reference to the creation of a Civil Rights Com. 
mission came to pass. I reiterate and reaffirm that statement again today. | 
do not claim to be a prophet ; however, I do feel that I know the feelings of the 
overwhelming majority of the people of my State, and I have tried today to 
convey to you their feelings and the facts as I believe them to exist. I believe 
that it is my duty to speak to you truthfully and frankly and that I have done 
to the best of my ability. 

Thank you. 

Mr. Starman. Mr. George Hunton, executive secretary of the Na- 
tional Catholic Interracial Council. 


STATEMENT OF GEORGE K. HUNTON, SECRETARY, CATHOLIC 
INTERRACIAL COUNCIL 


Mr. Hunvon. Mr. Chairman and members of the subcommittee, I 
am George K. Hunton, secretary of the Catholic Interracial Council 
and editor of its monthly magazine, the Interracial Review. 

I am also a member of the board of directors of the National Asso- 
ciation for the Advancement of Colored People. At this time I 
would like to express my gratitude for this opportunity to express 
my views on the civil rights bills now under consideration, 

As a bit of background I would say that for more than 25 years I 
have been interested in intergroup relations and the cause of inter- 
racial justice. Iam a member of the New York bar, and for 3 years 
I was an attorney with the Legal Aid Society where I acquired an 
understanding of the problems confronting minority groups in 
American life. 

In 1934 I was one of the founders of the Catholic Interracial Coun- 
cil in New York which was organized to combat prejudice and dis- 
crimination and dedicated to work for equal social justice for all, 
regardless of race, and to promote better understanding between 
white and Negro Americans. 

Today we have 35 Catholic Interracial Councils in different parts 
of the country. Eight of these are located in the South and border 
States. 

I am glad to state that all of our interracial councils are working 
to promote desegregation in education. We have been very much 
encouraged to observe that both the Catholic press as a whole and 
leading Catholic organizations and committees, such as the National 
Council of Catholic Men and the National Council of Catholic Women, 


have taken forthright positions in favor of desegregation in educa- | 


tion. 
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Catholic publications, leaders, and organizations consistently main- 
tain that the interracial problem in America is fundamentally a spir- 
‘tual and moral problem. ; a 

[ am sure that members of the committee are familiar with the pro- 
nouncement of the Catholic bishops of the United States, unanimously 
adopted November 14, 1958, in which the following statements 


appear : 

Our Nation now stands divided by the problem of compulsory segregation of 
the races and the opposing demand for racial Justice. No region in our land is 
immune from strife and division resulting from this problem. In one area the 
key issue may concern the schools. In another it may be conflicts over housing. 
Job discrimination may be the focal point in other sectors * * * we hope * * * 
to see that our colored citizens obtain their full rights as given to them by God, 
the Creator of all, and guaranteed by the democratic traditions of our Nation. 


Further on the statement emphasizes: 


The heart of the race question is moral and religious. It concerns the rights 
of man and our attitude toward our fellow man * * * Our Christian faith is, 
of its nature, universal. It knows not the distinctions of race, color, or nation- 
hood. 


It emphasizes the— 


discrimination based on the accidental fact of race or color, and as such injurious 
to human rights regardless of personal qualities or achievements, cannot be 
reconciled with the truth that God has created all men with equal rights and 
equal dignity. 


It asks the question : 


Can enforced segregation be reconciled with the Christian view of our fellow 
man? In our judgment it cannot. And this for two fundamental reasons: (1) 
Legal segregation, or any form of compulsory segregation, in itself and by its 
very nature imposes a stigma of inferiority upon the segregated people * * * 
(2) It is a matter of historical fact that segregation in our country has led to 
oppressive conditions and the denial of the basic human rights of the Negro. 

Iam very grateful to the subcommittee for allowing me to appear 
and discuss the provisions of the civil rights bills now under consid- 
eration by the Congress. 

It is the considered opinion of the officers and direetors of the Cath- 
olic Interracial Council that S. 499, introduced by Senator Lyndon 
B. Johnson, is an inadequate and ineffective bill. 

It appears to us that if enacted it would not in any measure sup- 
port the decision of the Supreme Court. We agree with the position 
taken by the leadership of the National Association for the Advance- 
ment of Colored People that it would be better to have no bill at all 
than to have the bill sponsored by Senator Johnson. 

On the other hand, we wholeheartedly endorse S. 810 which has 
been introduced by Senator Douglas. We are convinced that this bill 
would prove adequate and effective, help to resolve local tensions, and 
insure the early implementation of the decision of the Supreme 
Court. 

At this point I would like to remind the committee that, despite 
the great progress that has been made in the field of interracial jus- 
tice, particularly during the last decade, all of us who belong to the 
white majority should be deeply concerned over the fact that 90 years 
after the Civil War, Negro leadership is today seeking to secure and 
enjoy the basic fundamental democratic rights that our country 
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proudly confers upon the most newly landed immigrant or refugee 
coming to our shores. 

I should like further to make this observation: That America’s 
interracial problems are no longer confined within our national bound- 
aries, but are of deep concern particularly to the nonwhite peoples 
of Asia and Africa. 

It has been pointed out again and again by thoughtful observers 
that the nonwhites of the world are carefully watching the function. 
ing and the operation of our democracy and we should not forget 
that they evaluate our institutions by the extent to which the priy- 
ileges of democracy are shared by all, regardless of color. 

Clearly at this time, in the midst of the all-out struggle between 
the forces of atheistic communism, with its dictatorship and tyranny, 
on the one hand, and the forces of democracy upholding the freedom 
and dignity of all mankind, the American people should be rededi- 
cated to the task of seeking the fulfillment of the promises of the 
Founding Fathers, to the end that all the rights, privileges, and 
responsibilities of democracy be shared by all our citizens. 

In the 5-year period since the decision of the Supreme Court, we 
have witnessed innumerable instances where State officials and legis- 
lators have denounced the decision of the Court and have resisted its 
implementation and have permitted the closing of public schools to 
all children, white as well as colored; and that on innumerable ocea- 
sions Negro leaders have been confronted with threats, intimidation, 
reprisal, and violence in cases where they have lawfully urged that 
a beginning be made in the direction of educational integration. 

May I repeat again that in our judgment the early enactment of 
the bill sponsored by Senator Douglas would help to resolve the 
tension and !)\iterness of the last 5 years and mark a step toward 
the expansion and perfection of American democracy and add im- 
measurably to our prestige as a nation among the peoples of the 
world. 

We respectfully urge that the members of the Senate subcommittee 
recommend the early enactment of S. 810. 

And may I ask at this time the privilege of leaving sometime during 
this afternoon copies of the bishops’ statement for the record and 
for the individual members of the subcommittee ? 

Mr. StayMan. Thank you very much, Mr. Hunton. Thank you 
for coming down, and I assure you that copies of your statement will 
be available to subcommittee members, and if you have extra material 
that you wish to submit to the subcommittee, that will be also con- 
sidered by the subcommittee at its next meeting. 

Mr. Hunron. Those are copies of the text of the statement of the 
Catholic bishops of the United States. 

(The statement referred to will be found in the appendix.) 

Mr. StayMan. Yes; would you leave that with us? 

Mr. Hunton. I will have them left here this afternoon, sir. Thank 
you very much. 

Mr. Starman. The subcommittee hearings on pending Federal civil 
rights proposals now is recessed, subject to the call of the chairman. 

(Whereupon, at 11:35 a.m. the hearing was recessed, subject to 
the call of the chairman.) 
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TUESDAY, MAY i2, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ConsTITUTIONAL RicHuts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:20 a.m., in room 2228, 
New Senate Office Building, Hon. Thomas C. Hennings, Jr. (chair- 
man of the subcommittee presiding). 

Present : Senators Hennings, McClellan, and Ervin. 

Also present : Senator Eastland. 

Charles H. Slayman, Jr., chief counsel and staff director, and 
J. Delmas Escoe, assistant counsel. 

Senator Henninos. The subcommittee will please come to order. 

First, I am very glad to recognize the distinguished chairman of 
the Committee on the Judiciary, Senator Eastland. 

Senator Easttanp. Mr. Chairman, I would like to present Mr. Boyd 
Campbell, of Mississippi, who is one of our most distinguished citi- 
zens, one of our leading businessmen in et ee He is a former 
president of the U.S. Chamber of Commerce. I know he is going to 
have something to say that should be very influential with the sub- 
committee. 

Senator Henninos. Thank you very much, Senator Eastland. 

Good morning, Mr. Campbell. I am very glad to welcome you to- 
day and I will say to you, sir, that you may proceed in any manner 
that you desire, either by reading from a prepared statement if you 
have one—— 

Mr. Campse... I have. 

Senator Henninos. Or interspersing the reading of your statement 
by such appropriate comments as you desire to make, or you may 
make your entire statement extemporaneously, during which time we 
will try not to interrupt you. After the reading of your statement, 
there may be some questions to be asked you and I trust you will in- 
glulge us in that. 

Mr. Campse.LL. I am not sure I will know the answers. 

Senator Ervin. I would suggest that the chairman tell Mr. Camp- 
bell that he can either stand or sit down. 

Senator Henninas. I will suggest to Mr. Campbell that he may 
proceed in any manner he sees fit. 

Mr. Campcett. I prefer to stand. 

. Senator Hennincs. Proceed, please, Mr. Campbell. 


625 









626 CIVIL RIGHTS—1959 


STATEMENT OF BOYD CAMPBELL, JACKSON, MISS. Befo 

| * the sinc 

Mr. Camppe.u. If you have trouble with my accent I have copies of | (At. 
this document that you might follow along with me. | Sena 
Senator Hennineos. We w ill have no trouble with your accent atall, | Senato: 
Mr. Campseti. My name is Boyd Campbell. I am a small busi. | — Sena 
nessman from Jackson, Miss. I appear before you in my individual | Sena 
capacity and not as the representative of a organized group. | I ass 
must, therefore, ask your indulgence if I make frequent use of the from A 
first person singular pronoun. has jus 
My statement will follow closely the one which I was privileged Mr. | 
to make before the Civil Rights Subcommittee of the House Judi- Sena 
= Committee. It will pertain, of course, to the proposed ciyj] Sena 
rights legislation which you are presently considering. | Mr. Cz 
“My appearance before the House committee was on ) April 22, 1959, admira 
It was really a rewarding experience. Instead of being received with Mr. | 
hostility,.as I had been we varned, the opposite was true. ‘The questions Sena 
were friendly. Committee members gave me unflagging : attention, and Mr. 
it was easy to believe that they were genuinely interested in what I Poplat 
had to say. I felt, therefore, that I hs id probably been able to com- I an 
municate a southern point of view in a layman’s language that might shall t1 
conceivably be helpful. Sen: 
Two days later, while I was still in Washington on other business, Sen: 

I heard the tragic and sickening story of the kidnaping of an accused | Mr. 
Negro rapist from the county jail at Poplarville, Miss. Then I federa 
wondered if my little effort to interpret the awareness of an over- that © 
whelming majority of southern white people of a great moral, social, of the 
and economic responsibility for southern Negroes” had been in vain, bitterr 
We are de ap ly troubled in the South and our troubles increase with not ap 
such deplora ble events as the one at Poplarville. We know the con- tionsh 
tributing factors to t the loss of the record which we were trying so erodin 
hard and with considerable success to build in better race relation- be incr 
ships, but this knowledge does not remove our grave concern about | For 
what mob action does to our efforts to gain and hold higher plateaus in Mi 
in the field of human relations. oppor’ 
But I say to you gentlemen that out of all my pondering and ity bef 
soul searching on this subject, I come to the inevitable conclusion In 1 
that the tragedy of Poplarville does not change the facts of my state- I was 
ment to the House committee one jot or tittle. It only serves to to fins 
underscore the truth of what. I said and of what I shall now repeat. | sentin 
Feder: al interposition is not the answer—it is an irritant. We have mequs 
laws, State and Federal, to cover kidnaping and murder and, for the and w 
life of me, I cannot conceive that one additional Federal Jaw, civil facilit 
rights or by whatever other name it might be labeled, could have Wit 
prevented the hideous crime. the su 
IXven though we are dealing with a highly controversial subject, cation 
the discussion of which: sometimes engender rs more heat than light, Ths 
I am constrained to believe that the goals of the sponsors of the civil Kai 
rights legislation are not vastly different from my own in the area | to su 
of i improy ved race rel: ationship. The difference between us, gentlemen, build 
arises out of the proposed methods by which they are sought to be which 
attained. Without meaning to be presumptuous, Tam inclined tobe | Iti 
lieve that there are thousands, probably millions of unorganized one 0; 


Americans who believe as I do. 
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Before proceeding further, 1 wish to present my credentials for 


‘the sincerity of what I will try tosay. 


(At. this point Senator McClellan entered the hearing room.) 

Senator Henninos. I am very glad to have you here this morning, 
Senator McClellan. 

Senator McCietian. Thank you. 

Senator Hennines. You may proceed, 

I assume, Mr. Campbell, that you know the distinguished Senator 
from Arkansas, Mr. McClellan, a member of the subcommittee, who 
has just arrived. 

Mr. Camrsety. Yes, I do, sir. 

Senator Hennincs. Apparently you have met. 

Senator McCrietian. Yes, sir, I have had the pleasure of knowing 
Mr. Campbell for quite a long time, and have known him with deep 
admiration. 

Mr. Campsett. Thank you, sir. 

Senator Hennrnos. You may proceed. 

Mr. Campse.u. Senator, I have just concluded a statement about 
Poplarville, Miss. It is on the front page of the statement. 

I am now presenting my credentials for the sincerity of what I 
shall try to say. 

Senator McCiexxian. All right. 

Senator Ervin. At the top of page 2. 

Mr. CamppecL. I am the grandson of two non-slave-owning Con- 
federate soldiers, both of whom returned from the war with wounds 
that crippled them for life. In their reminiscences and discussions 
of the war, I never heard from them one word of recrimination or 
bitterness. From them I learned the meaning of good will. I did 
not appreciate its value then. I do now. In too many of our rela- 
tionships, domestic and foreign, the factor of good will appears to be 
eroding at a time when our national well-being requires that it should 
be increasing. 

For all of my mature life, as have thousands of my white neighbors 
in Mississippi, I have advocated better education, better economic 
opportunity, better living conditions, better health services, and equal- 
ity before the law for Mississippi Negroes. 

In 1950, as a member of a statewide group of educators and laymen, 
I was privileged to raise a sum of money from friends and associates 
to finance a study of Mississippi’s school system in an effort to create 
sentiment for the enactment of an education code that would correct 
inequalities and inequities; that would establish uniform standards 
and would eliminate discrimination between the races in salaries and 
facilities. 

With the aid and assistance of the State chamber of commerce and 
the support of a sympathetic State administration, Mississippi’s Edu- 
cation Foundation program was enacted into law in the year 1953. 

That date, gentlemen, is significant, as is the next one. 

Early in the year 1954 there was authorized to be spent by the State 
to supplement local funds a total of $180 million for public school 
buildings. To date approximately $63 million has been allocated, of 
which 70 percent is for schools for Negroes. 

It is my privilege to serve as a member of the board of trustees of 
one of our finest institutions of higher learning for Negroes. I refer 
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to the Piney Woods Country Life School, which was founded and jg 
still administered by Dr. Laurence C. Jones, one of Mississippi’s most 
distinguished and highly esteemed citizens, a Negro who is a grad. 
uate of the University of Iowa. 

On Sunday, April 5, here in Washington, an American vocalist, 
who has received international acclaim, gave a concert in Constitution 
Hall. She is Leontyne Price, a Negro soprano of Laurel, Miss, 
whose first public concert it was my pleasure to sponsor when the 
young artist was still a student at Juilliard. 

Against this background, I am here to express grave concern as to 
the effect of this proposed legislation upon the well-being of southern 
Negroes in particular and upon our national unity in general. 

The integration decision of May 17, 1954, appears to have become 
the inspiration for legislation and litigation designed to take over and 
expedite the program which was making great progress voluntarily 
through the joint efforts of leaders in both races, in thousands of com- 
munities throughout the entire South. 

The result has been exactly the opposite. I can express this con- 
viction no better than to quote a telegram to the Christian Science 
Monitor, in which I responded to a request from its editor, Dr. Erwin 
Canham, for a statement on— 

Southern state of mind and specific American attitudes necessary to avoid 
violence and bring healing to a deteriorating situation. 

Following is the telegram, which the Monitor carried in full on 
March 10, 1956: 

The vast improvement in race relationship and the progress of southern 
Negroes in education, health, and economic opportunity was brought about by the 
enlightened leadership of men of good will in both races. This progress came 
to a jarring halt when the NAACP usurped local Negro leadership and under- 
took to speedily compel a condition by methods that are abhorrent to the Amer- 
ican tradition. The problem is one that will not be solved by name calling and 
weight throwing. The deteriorating relationship between the races in the 
South will continue as long as outside groups attempt to force integration upon 
us. History does not reeord a single instance of compulsory integration. It 
will not do so in this instance. Meantime, there are heartaches aplenty on 
both sides as we witness the results of years of patient effort being swept away 
ruthlessly by methods that engender hatred rather than good will. We can 
only hope that those who condemn us would first try to understand us, and to 
understand the vastly complex problem which is ours and which lends itself 
to no superimposed solution. If and when methods of pressure and compulsion 


are abandoned, the voices of the moderates of both races will be heard and 
heeded. 


In support of the foregoing statement, Editor Percy Greene, of the 
dackson Advocate, leading Negro newspaper, made the following edi- 
torial comment—— 

Senator Hennines. At this point I wonder whether, Mr. Camp- 
bell, if you ever came across a very impressive book that I read about 
1938, written by a distinguished Mississippian named Percy, called, 
“Lanterns on the Levee” ? 

Mr. Campse.ty. He was a personal friend of mine and I probably 
have given away 200 copies of it. 

Senator Hennrnos. I have it in my library and I have given away 
a number of copies myself. It is a very outstanding contribution 
not only to the problems encountered especially in the delta section 
of your State, but Mr. Percy’s attitude with respect to them as he 
was an outright opponent of that which was known as Vardamanism. 
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Mr. Camrsety. I might say that the first ballot. I ever cast was on 
my chill day—every third day I had a chill—and I got. up and rode 
9 miles in the rain on a mule to vote for Will Percy’s father in a race 
for the U.S. Senate against Mr. Vardaman. 

Senator McCretian. Every other day? 

Mr. Campseti. Yes, sir; it was my chill day—every other day. 

If I am not taking up too much time I might quote your fellow 
Missourian who was originally from Arkansas, a friend of Senator 


McClellan’s, Bill McDonnell, who said: 


The first time I ever saw Boyd Campbell was on a rainy night and I was 
rowing a boat across from Arkansas to cut the levee on the Mississippi side 
and he was walking the levee with a lantern in one hand and a muzzle loader in 
the other. 


Senator Henninos. It so happens that I have known Bill McDonnell 
for 30 years. 

Senator McCietian. I knew Bill McDonnell before he ever became 
aman. — 

Mr. Cameset.. Referring again to Editor Perey Greene, of the 
Jackson Advocate, leading ‘Negro newspaper, who commented on my 
statement in the Christian Science Monitor in which I said that 
leadershin of local Negroes had been taken over by a national organi- 
zation. This is what he said: 

That this statement by Mr. Campbell is indisputably true can be easily seen 
by looking at conditions in Mississippi as well as elsewhere in the South. 

Prior to the decision in the school segregation cases, using Mr. Campbell’s 
assumption, when the NAACP took over Negro leadership, there were many 
easily seen signs of Negro progress toward first-class citizenship. 

It had been pretty generally conceded that the Negro had been extended 
the right to vote along with other citizens of the State, a view that had been 
supported by many white editors of small and influential newspapers. There 
had also developed a real and honest effort to provide equal educational oppor- 
tunities for Negro and white children of the State and equal pay for Negro 
and white teachers. 

There were many other signs then evident to the intelligent and fair-minded 
observer that time and space will not permit mentioning here. 

Perhaps greater than all the factors mentioned and those that could be men- 
tioned was the fact that the lines of communication between the two races were 
wide open and the leaders of both races were getting together at local levels to 
discuss their problems in an intelligent and understanding manner. 

Since the 1954 decision nothing which could then be pointed to affirmatively is 
now true as regards the progress of Negro citizens in the State toward first- 
class citizenship. 

The telegram to the Monitor was dated March 6, 1956. If I were 
called upon to appraise the situation today, I could do no better than 
to repeat it and add that Federal laws enacted subsequent to that 
date—for example, the civil rights bill of 1957 and the decisions of 
the Federal courts—have solved nothing. 

They are creating a chasm of bitterness. As history repeats itself, 
they are setting neighbor against neighbor, friend ag: uinst friend, and 
brother against brother. Tuman dignity cannot be ‘preserved or pro- 
tected by penalizing one minority to befriend another. 

Ina dyn: amie society like our own, change is inevitable, but change 
in attitudes, change in human relationship—the kind of change that 
endures because all men accept it and live with it—does not come 
suddenly. It is a maturing and a ripening. We of this generation 
should have learned that it cannot be accelerated by edict or decree. 
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It cannot be accelerated—with deference to the honorable Members 
of the Congress Who think otherwise—by the enactment of Federa} 
laws 

Our memories are short. We need to remind ourselves of the 18th 
amendment and the Volstead Act. The great experiment failed be- 

cause it undertook at one fell swoop to accomplish that which can 
only be attained by a change in the attitudes of citizens of a free 
society toward moral and soci ial acc countability. 

Senator Hennrines. May I ask at that point what is the law of the 
State of Mississippi with respect to the subject matter of the 18th 
amendment and the Volstead Act ? 

Mr. Camppeti. Senator, we have a very strict prohibition law. 

Senator Henninas. I thought so. 

Mr. Camprecyt. Yes, sir; we have, and it proves my point. 

Senator Hennines. Do they live pretty well within it down in 
Mississippi ? 

Mr. Campseti. No, sir. It is disregarded. 

Senator Hennines. People in Mississippi violate that law? It is 
a State law. Iam not talking about the Volstead Act. 

Mr. Camppe.y. It proves “the point I am trying to make. It isa 
law and it is treated, shall I say, very informally. 

Senator Henninos. | just want to ask you then why don’t ‘you 
repeal it if it is not being observed ¢ 

Mr. Camppett. I wish I knew the answer. 

Senator Henntnes. Why don’t the people of erm rise up in 
their sovereign majesty and strike down the State prohibition law? 

Mr. Campset. I think I know the answer, but I couldn't state it, 

Senator Hennines. You couldn't state it? 

Mr. Campreti. I think maybe you know the answer. Senator 
McClellan would probably know. 

( Discussion off the record. ) 

Senator McCietian. On the basis of equality of citizens, why 
shouldn't we enforce that law down in Mississippi so that you do away 
with this prohibition act that you have? Let every citizen down 
there be a first-class citizen and get a drink if he wants to. 

Mr. Camppeui. I couldn’t agree with you more. 

Senator McCretian. I am talking about the point of local option. 
Is local option g good in liquor ? 

Mr. Camppe.n. Yes. 

Senator McCie.tian. We have generally felt that in many States 
I know you have an option on it. [ was a prosecuting attorney at the 
time of the Volstead Act and prosecuted a good many people for 
violating the State law which was patterned after the Volstead Act, 
but when the time came to repeal, why Arkansas went wet again and 
provided for local option. In some counties you have it; in some 
counties you don’t. Probably in a 10th or a 5th of the counties of 
the State you have liquor sold. 

But the point I am trying to get at is why should local option apply 
to liquor and apply to other things and not apply to education where 
the Constitution of the Federal Government doesn’t mention it? : 
doesn’t make anything compulsory. You can draw an analogy, 
seems to me, that certain people should be free. I know what vou 
said about what Mississippi was doing, trying to help the Negro edu- 
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cational problem as well as the white. My State, I believe, is second 
to yours In educational standards and so forth from a national stand- 
point. 

Mr. Camppeti. Just recently, Senator. 

Senator McCLetian. And we know what progress has been made in 
Arkansas. It is the right thing to do, and no one can defend it, and 
we should accept condemn: ition justly so for not having a long time 
before recognized the situation and brought the standards up. Of 
course, we have all suffered in the South because we haven’t been able 
2 match the standards in other States in many respects for our own 

race, but I do say that the time has come when there is a consciousness 
at work on the part of leading citizens of both races to bring about a 
change in these conditions, a change that everyone should approve 
and that no one could condemn the forc es that were at work. 

They were already in action until this blow struck and since then 
there hasn’t been so much interest because of the psychology of com- 
pulsion ¢ of force, for people react the other way. 

That is a very sad thing, I think, for both races in our section of the 
country. 

Mr. Camrppei. Senator, 7 stated it so much better than I could. 

Senator Hennines. Mr. sian did I understand that Missis- 
sippi and Arkansas lead the Nation in standards of education? I 
had always heard the ¢ ontrary. 

Mr. Campseiy. That is true, Senator, from the wrong end. 

Senator Hennines. Are we speaking qualitatively or quantita- 
tively or about teachers’ salaries / 

Senator McCLe.tian. 1 was speaking economically. 

Senator Henninas. I didn’t realize the rest of us were behind Ar- 
kansas. 

Senator McC.Letian. I was speaking about the economic situation. 
As I recall for many years Mississippt and Arkansas and they still 
do, have stood right at the bottom of per ¢ apita income. 

Without those burdens that I was trying to emphasize we should 
have recognized the problem long ago and have tried to do something 
about it. Notwithstanding our economic position we had already 
recognized it and we were moving and doing everything possible in 
that direc tion, trying to do our best about it. 

Mr. Camppene. We h: ave been too long recognizing, Senator, that as 
you lift the level of literacy and education the economic level auto- 
matically follows. 

Senator Henninas. It does seem to be true, doesn’t it ? 

Mr. Camrnecy. It is true. It is true. It can be established by 
many yardsticks. 

Senator Hennines. As Senator McClellan very cordially observed, 
it is too bad that Mississippi didn’t recognize ‘that basic economic 
premise some time ago. North Carolina did. It has some of the 
finest universities in the countr y and is a product of educated men and 
women insofar as we can be educated in schools. 

Tam not unmindful at all that there have been varying problems, 
Mr. Campbell. It might interest you to know that I am of southern 
descent. I heard a great deal of it. 

Mr. Camppey. I recognize that. 

Senator Hennines. I think that sometimes there is a defensiveness 
on the part of some very fine southerners about a situation which ini- 
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tially was not of their doing. It was said in the South during the 
days preceding the war—I don’t call it the War Between the States, 
My people always have called it the Civil War. I didn’t hear about 
the euphemistic term until recently when they tried to gloss it over 
as the bloody Civil War, as a war for secession. 

As we know, Messrs. Mason and Slidell, who went respectively to 
Paris and to London to try to enlist the British in the southern cause, 
found it exceedingly embarrassing at the Court of Louis Napoleon as 
well as Queen Victoria and the Parliament and the British laboring 
classes, and the South was an unhappy and inevitably trapped group 
by a situation which was intensified by Eli Whitney’s invention of 
the cotton gin. 

But I think you will find in James Truslow Adams’ book called 
“America’s Tragedy,” the statement that slavery was becoming un- 
profitable in the 1850's. 

Mr. Campseti. Yes. Also some enlightened southerners were free- 
ing slaves because of moral conviction. 

Senator Hennines. My grandfather had 200; I have some bills of 
sale in my possession. Four of them brought $10,200 in 1856. The 
great problem seemed to have been—as nearly as I can get into it in 
the considerable reading I have done on the subject over the years— 
that malingering was one of the reasons for human slavery not being 
economically sound. But the South didn’t know how to rid itself of 
the incubus, and unhappily a war, which I always thought could have 
been avoided, took place. 

So I wanted to say to you, and I am not just rambling, you have 
said, Mr. Campbell, that you expected antagonism from the commit- 
tees of the Congress. I might say that I and most of us—and I am 
a border State resident now but of Deep South descent—most of us 
highly respect our colleagues from south of the Mason-Dixon line, 
and of course have the closest personal relationships with them except 
in this difference; there are other differences at times that arise be- 
tween men who undertake to hold any opinion on any subject. 

But this most unhappy and sometimes heavily emotional impact 
of the problem of first-class citizenship for all of our people raises 
a barrier between the North and the South. As you have suggested, 
men of good will can do much in this field. As you have also sug- 
gested, it is just too bad that men of good will didn’t realize that 
so much could be done a little before all this Federal legislation came 
about, because I think that a great deal more could have been done 
in the period of time between the close of the war and this day of 
1959, lacking 6 years or thereabouts of a 100-year period. 

In many places as you know, Mr. Campbell, there has not been 
very much progress made. 

Mr. Campsett. I know it is spotty. 

Senator Henninos. The problem is so vast. I don’t want to take 
your time and discourse upon it further, but it is an unhappy one, 
and it is one in which there is a vast emotional investment by many. 
In the pre-Civil War days the abolitionists and the fire raiders of 
South Carolina, who were the fellows who thought the Yankees 
couldn’t fight and said the southerners could lick the Yankees. 

‘idwt. helieve it. There were others who did not 
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pelieve that we were going to win in that conflict that they engaged 
a have interrupted you and have taken too much of your time. 

Senator Ervin. The best term was suggested by my geology profes- 
sor. He said that it should have been called the uncivil war because it 
was the most uncivil thing that ever took place on this continent. If 
the South prior to 1954 had not done all that we would like for it to 
have done, its failure was due largely to its poverty. 

Is it not a fact that up to that time that the white people of the 
South had spent a greater percentage of their earthly sustenance for 
the education of colored children than the white people of any other 
section of this Nation ¢ 

Mr. Campvevy. I cannot answer that affirmatively, because I do 
not know, Senator. It is very interesting. 

Senator Ervin. You are pleading before this committee for 
patience. If patience had been exercised in the years immediately 
preceding the uncivil war, it would have resulted in the avoidance 
of that. conflict 

Mr. CAMPBELL. Yes. 

Mr. Ervin. In my State of North Carolina all the Negroes were 
originally slaves and yet by the time 1860 came 1 out of every 11 was 
free. T hey had been freed by their masters. If there had been just 
alittle bit of patience exercised by the impatient people on both sides, 
slavery was a dying institution and would in a reasonable time have 
perished. Do you honestly believe that ? 

Mr. Camppeti. Yes. I tried to indicate that a while ago. Sena- 
tor, thank you so very much. 

Mr. Chairman, your comments about the tragedy of the Civil War 
reflect: very great study and reading about it. I am surprised, how- 
ever, that you did not mention the tragedy of reconstruction. That 
was the tragic era. 

Senator Hennings. I ask you not to be surprised, sir, because I am 
uite familiar with the military districts set up in the South. In 
act, Mississippi sent shortly afterward two Negro Senators to the 
US. Senate. Louisiana did, too. South Carolina, as I recall, did 
not. Reconstruction unhappily was made even worse than it was. 
Mr. Lincoln’s policies were not carried out. 

President Johnson was in the hands of Thad Stevens and Ben 
Wade. Therefore, the scalawags, as they were called, were exploiting 
the conditions after the devastating war of 1861- 65. The carpet- 
baggers came down for their own enrichment, profit, and aggrandize- 
ment. Their actions, together with the setting up of military dis- 


tricts and the disfranchisement of southern white people, caused new 
problems. 


Mr. Camppeuy. Yes, sir. 

Senator Henninas. That led to turmoil and chaos, confusion and 
deep tragedy. 

Nathan Bedford Forrest. organized the Klu Klux Klan, which, of 
course, has no connection whatsoever, nor is it a legitimate heir of 
the old Klan. The old Klan tried to resort to fear and force and 
coercion because there wasn’t anybody else down there that seemed to 
he protecting the elementary law and order of reason. 

Mr. Campnetn. Like the vigilantes of the Northwest. 
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Senator Henninos. Yes. It was just a miserable period. Claude 
Bowers as you remember wrote a book called “The Tragic Era.” 

Mr. CameseEti. Senator, isn’t there a parallel there with the pres- 
ent situation? <A lot of people don’t like what is going on in the 
South, so they are going to attempt to solve it on the banks of the 
Potomac. 

Senator Ervin. One of my colleagues stated on the floor of the 
Senate during debate on the ‘Civil Rights Act of 1957 that the Ciyi] 
War was over. I couldn’t resist saying that I wished that I could 
say the same thing about reconstruction. 

Mr. Camesetyi. Thank you, Senator. 

Senator Hennings, you refer to the fact that I said I expected to 
be received with hostility. This is in the manuscript. I said this, 
“Instead of being received with hostility as I had been warned, the 
opposite was true.” 

Senator Hennines. Good. 

Mr. Camppetn. And in the original statement, I said—— 

Senator Hennrnoas. I understood that, Mr. Campbell. I wanted to 
reassure you.if such reassurance were necessary that you were not 
being received here today with hostility even though some of us hold 
diver gent and opposing views on the subject. 

Mr. Campseti. Of course, you do. If I had the original statement 
that I made in the House, I would say it went further. I used Bill 
McDonnell’s word when he referred to the fact that he was “clobbered” 
before a committee, and I was told that I would be “drawn and 
quartered.’ 

I said in the document that if there was ever any doubt about the 
rightness of my request it was resolved when I realized that there was 
so much misunderstanding at certain levels about the legislative proe- 
esses on Capitol Hill, and so much miscone eption about how people of 
good will and sincere conviction were treated when they appeared to 
testify and give their views. 

Senator Henn ninos. I think my brethren on this committee will at- 
test to the fact that there has been no hostility nor rudeness displayed 
to any witness on either side of this controversy. 

Senator Ervin. That is certainly correct. 

Senator Hennineés. Our purpose is to get information. 

You may proceed. 

Mr. CampseLu. I want you to understand, gentlemen, that I did not 
come up here to wave a bloody ‘shirt. Since the tr agedy of the Civil 
War, we have engaged in two world wars. The separation of the 
States could never happen again. I never think of it. 

I think, Senator McClellan, that you will bear with the statement 
that we are a little further south than you are and we never hear talk 
about the “damn Yankees” except in a spirit of jest. I am sure that 
is true. 

Senator Hennines. When the Republican Party stayed in power 
by the formation of a Grand Army of the Republic and the dis- 
franchisement of the southern whites and the waving of bloody shirts, 
those are three very important elements. 

The northerners waved the bloody shirt. That is how the expres- 
sion originated. 
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Mr. CAMPBELL. We are accused. I just finished a statement from a 
Negro editor in which he confirms my opinion about what happened 
when the decision came. You caught me with my foot off base when 
you mentioned Mississippi’s prohibition laws. I have testified before 
you, Senator. 

" Senator Henninos. As I recall very pleasantly you have. 

Mr. Campeseti. The mores and traditions of 40 million free people 
cannot be changed by compulsion. 

Recently we have been hearing a lot about “second-class citizen- 
ship.” The words are used in at least one of the bills which you are 
considering. I am not sure that I know what “second-class citizen- 
ship” means, but if it means what T think it does, it will never be 
abrogated by statute. First-class citizenship is a status that has to 
beearned. It cannot be attained by any short cuts. 

Long before the Supreme Court’s decision in 1954 men of good will 
in the South wrestled with the problem of improving race relation- 
ships and enhancing the condition of southern Negroes. The people 
of the South felt then, as they do now, that the solution of this prob- 
lem was their responsibility, their obligation, their moral obligation, 
the obligation of white people and colored people working together. 

Meantime, southern people were not concerning themselves with the 
problem of relationships with other ethnic groups—for example, the 
Mexican in the Southwest, the Asiatics on the Pacifie coast, and the 
Puerto Ricans in New York. They conceded to the people who lived 
closest to these problems the right to work out their own solutions 
within the framework of moral and ethical considerations. 

Since the precedent of quoting laymen in a judicial decision—in 
particular, Mr. Gunnar Myrdal, a Swedish sociologist-—— 

Senator Henntnos. It was published in about 1938. 

Mr. Camppety. “An American Dilemma.” 

Senator Henninos. That is right, in two volumes. 

Mr. Camppewt. I feel privileged to quote an American novelist and 
Nobel Prize winner in support of my views. He is William Faulkner 
of Mississippi, who, in an article titled “A Letter to the North,” which 
was published in the March 5, 1956, issue of Life magazine, said: 

From the beginning of this present phase of the race problem in the South, 
I have been on record as opposing the forces in my native country which would 
keep the condition out of which this present evil and trouble has grown. Now 
I must go on record as opposing the forces outside the South which would use 
legal and police compulsion to eradicate that evil overnight. I was against 
compulsory segregation. I am just as strongly against compulsory integration. 
Firstly of course from principle. Secondly because I don’t believe compulsion 
will work. 

The white people of the South are constantly told that their so- 
called treatment of Negroes is a liability in our country’s inter- 
national relationships. We are said to be providing fuel for Com- 
munist fire. Therefore, Congress should pass a law to force people 
tomaintain the right attitude toward each other. 

I submit that the charge is as false as the remedy is futile. 

I do not pretend to be an authority on international relationships, 
but I have been exposed to the relentless, unchanging Communist 
conspiracy, the purpose of which is to dominate the world. 

They cannot do this while we stand strongly in their way. Every 
official act—legislative, judicial, or executive—that concentrates power 
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in Washington at the expense of our sovereign States brings joy to 
those who would destroy us. 

As I come to the close of this statement, I fully recognize how in- 
adequate my words have been in an effort to portray a condition that 
needs to be experienced to be understood—that needs to be studied 
at firsthand rather than from afar. 

The last paragraph is not appropriate to this committee but was 
appropriate to the House committee because there were no southern- 
ers on it. I did not know the personnel of this committee when this 
was written. 

Senator Hennrnes. We have some northerners on this committee 
but they do not come to the hearings very often. They are unable 
to get here for some reason or other. It would apply, Mr. Campbell, 
if some of them would come here. 

Mr. Camrsetz. I will finish rapidly. 

The hardest. working people I know are Members of the Congress 
of the United States. There are many more demands upon their 
time than they can possibly meet. I thank you heartily for the time 
which you have given me today but, in connection with the problem 
with which we are mutually concerned, I sincerely wish you could 
find the time—and on behalf of all Mississippians for whom I now 
presume to speak, I invite you—to come to Mississippi and talk to 
the leaders of both races. I think you would find, gentlemen, that, 
almost with a united voice, you would be told that more legislation 
is not the answer to our problem. 

Senator Hennines. Mr. Campbell, may I just ask you one ques- 
tion? It may require supplemental questions. What do you mean 
by “first-class citizenship” by your definition ? 

Mr. Camppve... I said, sir, that I am not sure that I understand 
what second-class citizenship is, but if first-class citizenship means 
what I think it does, it means the kind of citizen who at his own 
time and expense in his community is standing out for the enforce- 
ment of law, giving his time to—shall we say the united fund—and 
all of the kind of things that we as free people do voluntarily and 
that are forced upon people elsewhere. I know some Negroes who 
have attained that status. 

Senator Hennines. Are those Negroes who have attained this 
status allowed to use the same lavatories in the stations in Mississippi 
as the white people ? 

Mr. Camppeti. No, sir. 

Senator Henninos. They retain the status but they can’t use the 
same lavatories or the same restaurants or the same hotels? Why 
is that, Mr. Campbell ? 

Mr. Campsett. I don’t think that the lavatory, Senator 

Senator Hennrinas. I have seen them. I have been in the South a 
lot, Mr. Campbell. I have been everywhere from Florida to Mis- 
sissippi to Alabama as a guest of southerners. I do not go down as 
a carpetbagger. I visit with my southern friends. I understand 
pretty much how they feel. 

Mr. Campsety. That is not universally true. 

Senator Hennrnos. I have passed a lot of railroad stations in Mis- 
sissippi, Mr. Campbell, that say “white” and “colored.” 

Mr. Campsety. That’s right. 
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Mr. Hennrinos. I suppose Jessie Owens would have to go to a 
colored one, and I could name a great many others. 

Mr. Camppe.t. I am thinking particularly of the airline terminals 
which have come later than the railroad stations. 

Senator Henninas. Yes, all those things. 

Mr. Campset.. I don’t see those in the airline terminals. 

Senator Hennrines. Why is there that distinction? Of which do 
you happen to approve individually, Mr. Campbell ? 

Mr. Camppset. Senator, I think you know the answer as well as 
Ido. 

Senator Hennines. No, I do not, sir. 

Mr. Camppetit. Why that distinction? It follows a tradition of 
segregation whic ‘+h in many instances 

Senator Hennines. I lived in a segregated city, St. Louis, for the 

greater part of my younger days and “went to segregated ’ schools. 
They didn’t go that far in segregation as to lav atories in public places. 

Mr. Campsein. If I may ‘suggest, the ratio of the colored popula- 
tion to the total determines the degree of segregation and Mississippi 
has the highest as you know in the Union. 

Senator Henninoes. Yes. How about restaurants? 

Mr. Camesetyt. Well, I think you know the answer to that question, 

They are not allowed. 

Senator Henninos. I know how it was. I haven’t been in Missis- 
sippi for about 10 years. Has there been any change there with re- 
spect to restaurants and hotels? 

Mr. Campsein. No, sir. 

Senator Henninas. No change? 

Mr. Campsery. No, sir. 

Senator Henntnes. May I have the opportunity to say to you, Mr. 
Campbell, in the friendliest and most respectful and courteous way, 
that my own views about these problems are based upon the Constitu- 
tion of the United States, the Holy Bible, a study of the history of 
this country which I continue to st udy , and the fate of the free world. 
I. do not think we can afford what some people have denominated the 
luxury of two classes of citizens in a free country. 

I think we might have been able to get away from that, aside from 
the moral and ethical situations involved, i in the last century, but I 
think in the 20th century, in this day and time when we find ourselves 
in confrontation with the imperial power of Soviet Russia where 
communism is the religion, we cannot afford to deny full equality to 
all our people. 

I was in Europe last year inspecting prisons and looking into youth 
centers, studying juvenile delinquency. I happen to be chairman of 
the Juvenile Delinquency Subcommittee, too. With all deference to 
my distinguished friend whom I very fondly cherish, the Senator from 
Arkansas, I was asked in E ngland by many, many people, “How about 
Little Rock?” It was on the front page. ‘They were try ing to explain 
the rioting against the Jamaicans and the Little Rock situation in 
terms of there being no distinction in educational opportunities and 
other such distinctions. I was asked the same question in East Berlin 
and in Spain and in Belgium. I tried to frame an answer to that. 
Thad a little difficulty. 

They always asked their questions very politely. 
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I was a guest of prison officials and of youth workers and people 
with degrees i in philosophy and education—philosophers and eduea- 
tors and people who were engaged in constructive work among other 
people. I don’t know whether my answer would have suited | you or 
not. 

I said it was very hard to understand the United States, for for- 
eigners to understand that phase of our life because we do something 
where we are a free country, where every citizen has equal opportu- 
nity, and indeed I think that would embrace all equality, but I didn’t 
just say, well, I think the South is wrong. 

Mr. Campret. Of course not. 

Senator Hennines. And they are not entirely wrong. I said appar- 
ently they were going to come to this. It is a very slow process. The 
day is coming, of course. It is very difficult for some of the southern 
leaders and others to become reconciled to the inevitable, but it is 
going to come surely as night follows day. Itis justa question of time, 

This unhappy situation I was asked about, I said, is born of many, 
many years of tradition and of a situation in which the South found 
itself through no sole fault of the southern people of the Caucasian 
race at the time of the War Between the States. 

I did my very best to try to present America’s case. 

Myrdal discusses “An American Dilemma” from the point of view 
of a foreigner. Having read his book, you can see A at difficulty 
there is sometimes convincing people that we are trying to work out 
a solution and that we are making progress. 

We do see evidences to the contrary. But I do think that there are 
many, many southern people of good will, just as many as there are 
in any other part of the country, who are unhappy about this, and 
who are deeply disturbed about it in terms of conscience and their 
sense of right and wrong as well as in terms of other questions. It is 
a very rough and difficult question. 

I had to come to my own decision on it, which I did back in the 

early thirties, because I was in a position as a district attorney, a 
young trial lawyer, in a large city, where I dealt with many, many 
people of the Negro race. I came to some understanding of their lack 
of opportunity, ‘and their difficulties and problems. I noticed that 
they were first fired and last hired, and all the rest of these things 
we all know now. So I came to that conclusion rather early. 

I hadn’t thought about it very much up to that time. I just ac- 
cepted it because I lived in a segregated community, if you will bear 
the personal reference. I have ‘the feeling that we are engaged in a 
struggle of such enormous proportions and dev: astating conditions 
that if we don’t do so many things that are just right to counter the 
Soviet effort, we will fail. This is one of the things we have to try 
to do just right. 

I don’t blame anybody for this. I don’t think it is a matter of 
individual guilt by and large. I think it is a matter that we have to 
have some compassion and understandings about for both of the 
races. It is rough on southern white men. It is rough on southern 
Negroes. We have troubles in the North, too. 

Mr. Camppe.i. You are telling me? They seem to be increasing? 

Senator Hennres. So we can’t lay it all at the door of the south- 
ern whites. I don’t think that’s entirely fair. 
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My position is rather unyielding as to the question of legislation 
because I do think we have to have civil rights legislation. 

Unhappily, some thought we had to have a war to establish what 
was then called a human freedom. But I think that war w as un- 
necessary just as [ think individual bitterness and emotionalism in 
this situation are unnecessary. 

I think we can still maintain our intellectual objectives without 
losing our moral conscience, and it is a matter of conscience. We 
should strive to see the right side of this problem and to open our 
minds. That, at least in my own case, has sustained me more than 
anything all the way through. 

Perhaps, I have t: alked too long. 

Mr. Campse.y. No, sir; you have not. 

You are a student of history. Youarea world traveler. You have 
been exposed to people who have asked for explanations of these 
things. The mystery to me is why don’t they ask for an explanation 
of what is going on in south Africa which is infinitely worse. 

I am not without experience in such exposures. I have had the 
privilege five times of representing my country on a voluntary basis 
in international conferences, identified with the United Nations. I 
am going this month again. I have been exposed to Communists 
every day, where you he ar these charges. 

With deference to you, Senator, may I give you an answer to the 
quest ion you have been asked ? 

Senator Henninos. Yes, indeed. I think it would be very proper. 

Mr. Campsett. You might say to your well-meaning friends who 
ask you to explain this—I “do not want to be impolite, sir—“We were 
making great progress until the Federal Government came in and 
said,‘ You have got to do it faster.’ ’ 

And you referred to something here that I said in the early part of 
my statement, that our goals are the same, those who want to do it by 
law, those who want to “do it by growth and moral conscience. The 
difference between us is only as to how we should attain our goals. 

Senator Hennines. From my point of view, I remember a very 
young man talking to me, a man by the name of Frank Wike. He 

‘ame to my office, and I had just been reading Frank Leslie in the 
Harper’s W eekly. And I said, “If it had not been for Reconstruc- 
tion, we might not have some problems we are having in the South. 
The antilynching bill back in the thirties was one proposed solution.’ 

Mr. CAMPBELL. Yes. 

Senator Hennitnoes. And I said, “It seems to me they tried to 
hurry things too much down there.” 

He said, “If you have been in bondage all your life and been born 
in slavery, would you want. to wait? “Would you think they were 
hurrying things too much?” I found myself without any answer 
to that. 

Mr. Camppetn. Oh, well, I do not think that was a fair question. 
That question was asked without the background of understanding 
of the social progress of the human family. 

Senator McCLetian. I would like to make this observation. 

Senator Henninoes. Senator McClellan. 

Senator McCrietxian. I would like to make one observation, in 
view of what the chairman said. 
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If you take your choice, you could let things come about by the 
good will, influence, and that kind of spirit between the races and let 
progress continue as it was in process at the time this thing occurred, 

Mr. CaMpBeLu. Yes, sir. 

Senator McCie.tan. Now, you undertake to use an edict of force 
and what have you done? You have converted progress into chaos, 

Mr. Campsetu. Yes, sir. 

Senator McCrietian. And that is your example of Little Rock, and 
you are going to have it all over the country. 

Mr. Campsetu. Yes, sir. Probably. 

Senator McCretian. You have got it now. You have got less 
spirit of good relations throughout the country today. 

Mr. Campsetit, Communications broken down. 

Senator McCriettan. Than you had 5 years ago, and that applies 
in Washington, D.C., and it applies in every corner and nook of the 
country. Just try to do it by force, let the NAACP continue its 
policy, and you will have continued chaos instead of progress, 

In my State the relationship was marvelous. Regardless of who 
was to blame, regardless of who ought to yield more and whether it 
ought to be done faster, today you have retarded it. 

Mr. Camesety. Integration in Arkansas was proceeding. 

Senator McCrietian. Today there would have been more Negroes 
and white in the same school together had it not been for this effort 
at force. 

Mr. Campre.y. Stopped dead still in Arkansas. 

Senator McCietian. There would have been in our State. In the 
university it was moving, the processes of evolution. People were 
getting closer together. The relationship was more harmonious, 
The white people, if you want to put the blame on them, had sensed 
an obligation that they ought to make greater effort to bring up the 
standards and there in Little Rock where they had built the newest 
and finest school in the State, the NAACP steps in and says, “No, 
we are not going to that school; we are going to force ourselves over 
in the old school building.” 

Now, there is where you have your chaos. 

Mr. Camppe.y. Senator, you made so much better speech than I 
did on this subject. 

Senator Hennines. Thank you, Senator, for giving us your own 
views. Senator Ervin? 

Senator Ervin. I want to ask you a few questions. I want to 
commend your statement first. 

Mr. Camrsetyt. Thank you, sir. 

Senator Ervin. I commend it because it approaches this problem 
from a layman’s standpoint. As a layman, you can start thinking 
like a sensible man immediately, which gives you an advantage over 
persons like myself, who are lawyers, and who are likely to be pri- 
marily concerned because of the demand that our Constitution and 
our legal system be destroyed in order to satisfy impatient men. I 
want to commend your statement. 

Mr. Campsety. Thank you, sir. 

Senator Ervin. Now, my view is simply this about the question of 
segregation: I have traveled in most sections of the country. I see 
more actual segregation north of the Mason-Dixon line, and par- 
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ticularly in such cities as Chicago, Philadelphia, and New York in 
94 hours than I have seen in the State of North Carolina in all the 
ears of my life. 

I went to New York City the last of January or first of February 
for several days. I saw only one Negro in the whole time. I went 
into the hotels, I went into the restaurants, I went into the theaters, 
and I found myself in solid white audiences. The only Negro I saw 
was a boy driving a taxicab. ; 

We have segregation to some extent in all areas; we have in the 
South social segregation. 

Mr. Campset. Yes, sir; not in industry. 

Senator Ervin. I talked to a distinguished Negro editor some time 
ago. He said that as between the conditions of segregation in the 
South and those in the North, he preferred the South. He said he 
knew that he had to go to a Negro restaurant in the South to get a 
meal. He said it was claimed in the North that he could go any- 
where and get a meal, but that a lot of times in the North they re- 
sorted to subterfuges to keep from serving him. 

Mr. CAMPBELL. Yes, sir. 

Senator Ervin. I called the attention of some of my friends in the 
Senate, who are very much concerned about the plight of the South, 
to the fact that Dr. Howard Odum, of the University of North Caro- 
line, had advocated the theory that the best way to settle the racial 
problem was to disperse members of the minority race in all areas of 
the country so that each locality would have exactly the same per- 
centage and that pursuant to that idea, Senate Russell had introduced 
a bill in this Congress to provide that the Federal Government, 
instead of spending its money to have lawsuits and stir up further 
animosities, should take money out of the Federal Treasury and 
provide for the payment of the cost of removal of any family which 
wanted to move from one section of the country to the other. And 
I asked some of my colleagues who are very much concerned about 
this problem 

Mr. Camesety. I am not in favor of that bill. I am afraid they 
would move some of my colored friends from Mississippi, and I am 
very fond of them. 

Senator Ervin. I have asked some Senators—other than the chair- 
man—whether they would support Senator Russell’s bill. They 
claimed to know the solution for this problem. And I said to them, 
if we just move the problem up to the locality of those who have the 
solution, we can get it solved and everybody will be happy. They 
said they would not vote for Senator Russell’s bill. 

I want to get down to some basic philosophy as to this matter. In 
my judgment, men in all areas of the country have a tendency to 





‘segregate themselves in society on the basis of race. They do that 


in pursuance of what used to be their constitutional and legal right 
to select their own associates. I think that when men segregate them- 
selves in society on the basis of race they do so in obedience to a nat- 
ural law which says that like seeks like. 

Mr. Camppetu. Yes, sir. 

Senator Ervin. If that is not true, I do not know why we find 
racial segregation in actuality in all areas of the country. In my 
judgment, racial problems can never be settled by the use of Federal 
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court writs, bayonets, or other forcible means. They can only be 
settled by good will and mutual respect and mutual tolerance on the 
local level in communities where men and women live, move, and 
ave their being. No greater folly could be perpetrated on the Amer. 

‘an people than for the Federal Government to attempt to enforce 
the compulsory association of the races. I take it you agree with 
me in that? 

Mr. Campseti. Thank you, Senator. 

Gentlemen, if there are no further questions, I have a 12 o'clock 
plane. 

Senator Ervry. I just want to say, Mr. Chairman, I appreciate 
very much Mr. ¢ ‘ampbell’ s giving us the benefit of his v iews. 

Mr. Campseti. Thank you very much, Senator. 

Senator Henninas. Mr. ( ‘ampbell, on behalf of the subcommittee, 
if I may speak for them and the Committee on the Judiciary, we 
thank you very much for your reasoned and temper ate statement; al- 
though I cannot agree with very much of it, I appreciate the spirit in 
which you come. 


Mr. Campsecn. Th: ~ you, Senator, very much. 
(The full text of Mr. Campbell's statement follows :) 


STATEMENT OF Boyp CAMPBELL OF JACKSON, MISS. 


My name is Boyd Campbell. I am a small businessman from Jackson, Miss. 
I appear before you in my individual capacity and not as the representative of 
any organized group. I must, therefore, ask your indulgence if I make frequent 
use of the first person singular pronoun. 

My statement will follow closely the one which I was privileged to make be- 
fore the Civil Rights Subcommittee of the House Judiciary Committee. It will 
pertain, of course, to the proposed civil rights legislation which you are pres- 
ently considering. 

My appearance before the House committee was on April 22, 1959. It wasa 
rewarding experience. Instead of being received with hostility, as I had been 
warned, the opposite was true. The questions were friendly. Committee mem- 
bers gave me unflaggering attention, and it was easy to believe that they were 
genuinely interested in what I had to say.. I felt, therefore, that I had probably 
been able to communicate a Southern point of view in a layman's language that 
might conceivably be helpful. 

Two days later, while I was still in Washington on other business, I heard the 
tragic and sickening story of the kidnaping of an accused Negro rapist from the 
county jail at Poplarville, Miss. Then I wondered if my little effort to interpret 
the awareness of an Overwhelming majority of Southern white people of great 
moral, social, and economic responsibility for Southern Negroes had been in vain. 

We are deeply troubled in the South. Our troubles increase with such de- 
plorable events as the one at Poplarville. We know the contributing factors to 
the loss of the record which we were trying so hard and with considerable suc- 
cess to build in better race relationships,. but this knowledge does not remove our 
grave concern about what mob action does to our efforts to gain and hold higher 
plateaus in the field of human relations. 

But I say to you that out of all my pondering and soul searching on this sub- 
ject, I come to the inevitable conclusion that the tragedy of Poplarville does not 
change the facts of my statement to the House committee one jot or tittle. It 
only serves to underscore the truth of what I said and of what I shall now re- 
peat. . Federal interposition is not an answer—it is an irritant. We have laws, 
State and Federal, to cover kidnaping and murder and, for the life of me, I 
cannot conceive that one additional Federal law, civil rights or by whatever 
other name it might be labeled, could have prevented the hideous crime. 

Even though we are dealing with a highly controversial subject, the discus 
sion of which sometimes engenders more heat than light, I am constrained to 
believe that the goals of the sponsors of civil rights legislation are not vastly dif- 
ferent from my own in the area of improved race relationship. The difference 
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between us arises out of the proposed methods by which they are sought to be 
attained. Without meaning to be presumptuous, I am inclined to believe that 
there are thousands, probably millions, of unorganized Americans who believe 
as I do. 

Before proceeding further, I wish to present my credentials for the sincerity 
of what I will try to say. 

I am the grandson of two non-slave-owning Confederate soldiers, both of whom 
returned from the war with wounds that crippled them for life. In their 
reminiscences and discussions of the war, I never heard from them one word 
of recrimination or bitterness. From them I learned the meaning of good will. 
I did not appreciate its value then. I do now. In too many of our relation- 
ships, domestic and foreign, the factor of good will appears to be eroding at a 
time when our national well-being requires that it should be increasing. 

For all of my mature life, as have thousands of my white neighbors in Mis- 
sissippi, I have advocated better education, better economic opportunity, better 
living conditions, better health services, and equality before the law for Mis- 
sissippi Negroes. 

In 1950, as a member of a statewide group of educators and laymen, I was 
privileged to raise a sum of money from friends and associates to finance a 
study of Mississippi’s school system in an effort to create sentiment for the en- 
actment of an education code that would correct ineqnalities and inequities; 
that would establish uniform standards and would climinate discrimination 
between the races in salaries and facilities. 

With the aid and assistance of the State chamber of commerce and the sup- 
port of a sympathetic State administration, Mississippi's education foundation 
program was enacted into law in the year 1953. 

Early in the year 1954 there was authorized to be spent by the State to sup- 
plement local funds a total of S1SO million for public school buildings. To date 
approximately $63 million has been allocated, of which 70 percent is for schools 
for Negroes. 

It is my privilege to serve as a member of the board of trustees of one of our 
finest institutions of higher learning for Negroes. I refer to the Piney Woods 
Country Life School, which was founded and is still administered by Dr. 
Laurence C. Jones, one of Mississippi’s most distinguished and highly esteemed 
citizens. 

On Sunday, April 5, here in Washington, an American vocalist, who has re- 
ceived international acclaim, gave a concert in Constitution Hall. She is 
Leontyne Price, a Negro soprano of Laurel, Miss., whose first public concert 
it was my pleasure to sponsor when the young artist was still a student at 
Juilliard. 

Against this background, I am here to express grave concern as to the effect 
of this proposed legislation upon the well-being of Southern Negroes in par- 
ticular and upon our national unity in general. 

The integration decision of May 17, 1954, appears to have became the in- 
spiration for legislation and litigation designed to take over and expedite the 
program which was making great progress voluntarily through the joint ef- 
forts of leaders in both races, in thousands of communities throughout the 
entire South. 

The resuit has been exactly the opposite. I can express this conviction no 
better than to quote a telegram to the Christian Science Monitor, in which I 
responded to a request from its editor, Dr. Erwin Canham, for a statement on 
“Southern state of mind and specific American attitudes necessary to avoid 
violence and bring healing to a deteriorating situation.” 

Following is the telegram, which the Monitor carried in full on March 10, 
1956 : 

“The vast improvement in race relationship and the progress of southern 
Negroes in education, health, and economic opportunity was brought about by 
the enlightened leadership of men of good will in both races. This prog- 
ress came to a jarring halt when the NAACP usurped local Negro leadership 
and undertook to speedily compel a condition by methods that are abhorrent 
to the American tradition. The problem is one that will not be solved by 
name calling and weight throwing. The deteriorating relationship between 
the races in the South will continue as long as outside groups attempt to 
force integration upon us. History does not record a single instance of com- 
pulsory integration. It will not do so in this instance. Meantime, there 
are heartaches aplenty on both sides as we witness the result of years of 
patient effort being swept away ruthlessly by methods that engender hatred 








644 


CIVIL RIGHTS—1959 


rather than good will. We can only hope that those who condemn us would 
first try to understand us, and to understand the vastly complex problem 
which is ours and which lends itself to no superimposed solution. If and 
when methods of pressure and compulsion are abandoned, the voices of the 
moderates of both races will be heard and heeded.” 

In support of the foregoing statement, Editor Percy Greene of the Jackson 
Advocate, leading Negro newspaper, made the following editorial comment: 

“That this statement by Mr. Campbell is indisputably true can be easily 
seen by looking at conditions in Mississippi as well as elsewhere in the South. 

“Prior to the decision in the school segregation cases, using Mr. Campbell’s 
assumption, when the NAACP took over Negro leadership, there were many 
easily seen signs of Negro progress toward first-class citizenship. 

“It had been pretty generally conceded that the Negro had been extended 
the right to vote along with other citizens of the State, a view that had 
been supported by many white editors of small but influential newspapers. 
There had also developed a real and honest effort to provide equal educa- 
tional opportunities for Negro and white children of the State and equal 
pay for Negro and white teachers. 

“There were many other signs then evident to the intelligent and fairminded 
observer that time and space will not permit mentioning here. 

“Perhaps greater than all the factors mentioned and those that could be 
mentioned, was the fact that the lines of communication between the two 
races were wide open and the leaders of both races were getting together 
at local levels to discuss their problems in an intelligent and understanding 
manner. , 

“Since the 1954 decision nothing which could then be pointed to affirmatively 
is now true as regards the progress of Negro citizens in the State toward first- 
class citizenship.” 

The telegram to the Monitor was dated March 6, 1956. If I were called upon 
to appraise the situation today, I could do no better than repeat it and add that 
Federal laws enacted subsequent to that date—for example, the civil rights bill 
of 1957 and the decisions of the Federal Courts—have solved nothing. 

They are creating a chasm of bitterness. As history repeats itself, they are 
setting neighbor against neighbor, friend against friend, and brother against 
brother. Human dignity cannot be preserved or protected by penalizing one 
minority to befriend another. 

In a dynamic society like our own, change is inevitable, but change in attitn7e< 
change in human relationships—the kind of change that endures because all 
men accept it and live with it—does not come suddenly. It is a maturing and 
a ripening. We of this generation should have learned that it cannot be ac- 
celerated by edict or decree. It cannot be accelerated—with deference to the 
honorable Members of the Congress who think otherwise—by the enactment of 
Federal laws. 

Our memories are short. We need to remind ourselves of the 18th amendment 
and the Volstead Act. The great experiment failed because it undertook at 
one fell swoop to accomplish that which can only be attained by a change in 
the attitudes of citizens of a free society toward moral and social account- 
ability. There is a parallel here. 

The mores and traditions of 40 million free people cannot be changed br 
compulsion. 

Recently we have been hearing a lot about second-class citizenship. The 
words are used in at least one of the bills which you are considering. I »m 
not sure that I know what second-class citizenship means, but if it means what 
I think it does, it will never be abrogated by statute. First-class citizenship 
is a status that has to be earned. It cannot be attained by any shortents. 

Long before the Supreme Court’s decision in 1954 men of good will in the 
South wrestled with the problem of improving race relationships and enhancirg 
the condition of southern Negroes. The people of the South felt then. as the 
do now, that the solution of this problem was their responsibility, their oblig? 
tion—the obligation of white people and colored people working together 

Meantime, southern people were not concerning themselves with the proble™ 
of relationships with other ethnic groups—for example, the Mexican in the 
Southwest, the Asiatics on the Pacific coast, and the.Puerto Ricans in New 
York. They conceded to the people who lived closest to these problems the 
right to work out their own solutions within the framework of moral an? 
ethical considerations. 
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Since the precedent of quoting laymen in a judicial decision—in particular, 
mr. Gunnar Myrdal, a Swedish sociologist—has been established by the Su- 
preme Court, I feel privileged to quote an American novelist and Nobel Prize 
winner in support of my views. He is William Faulkner of Mississippi, who, in 
an article titled “A Letter to the North,” which was published in the March 5, 
1956, issue of Life magazine, said: 

“From the beginning of this present phase of the race problem in the South, I 
have been on record as opposing the forces in my native country which would 
keep the condition out of which this present evil and trouble has grown. Now, 
I must go on record as opposing the forces outside the South which would use 
legal or police compulsion to eradicate that evil overnight. I was against com- 
pulsory segregation. I am just as strongly against compulsory integration. 
Firstly, of course, from principle. Secondly, because I don’t believe compulsion 
will work.” : 

The white people of the South are constantly told that their so-called treat- 
ment of Negroes is a liability in our country’s international relationships. We 
are said to be providing fuel for Communist fire. Therefore, Congress should 
pass a law to force people to maintain the right attitude toward each other. 

I submit that the charge is as false as the remedy is futile. 

I do not pretend to be an authority on international relationships, but I have 
peen exposed to the relentless, unchanging Communist conspiracy, the purpose 
of which is to dominate the world. 

They cannot do this while we stand strongly in their way. Every official act— 
legislative, judicial, or executive—that concentrates power in Washington at 
the expense of our sovereign States brings joy to those who would destroy us. 

As I come to the close of this statement, I fully recognize how inadequate 
my words have been in an effort to portray a condition that needs to be experi- 
enced to be understood—that needs to be studied at firsthand rather than from 
afar. 

The hardest working people I know are Members of the Congress of the United 
States. There are many more demands upon their time than they can possibly 
meet. I thank you heartily for the time which you have given me today but, 
in connection with the problem with which we are mutually concerned, I sin- 
cerely wish you could find the time—and on behalf of all Mississippians for 
whom I now presume to speak, I invite you—to come to Mississippi and talk 
to the leaders of both races. I think you would find, gentlemen, that, almost 
with a united voice, you would be told that more legislation is not the answer 
to our problem. 


Senator Henninos. Are there any further witnesses this morning? 

Mr. StayMan. Mr. Chairman, the only other witness I have heard 
from is Congressman McSween. 

Senator Hennines. I am sorry, Congressman, I did not recognize 
you or realize you were here. We would have accorded you the 
courtesy of recognizing you. 

Mr. McSween. That is all right. 

My name is Harold McSween, Senator. 

Senator Henntnos. My name is Hennings. 

Senator Ervin, I have a peculiar problem in that I am chairman 
of the Rules Committee which meets tomorrow to consider my bill 
on elections. I must do some work on it this morning and meet some 
gentlemen in my office who are working on it with me. I must pre- 
sent it before the Rules Committee tomorrow, which would account 
for my not being able to be at these hearings here tomorrow. I 
would appreciate it very much if that announcement would be made 
by counsel or by Senator Ervin, if the Senator can be here, tomorrow. 

Senator Ervin. Yes, I will be here. I realize that you cannot. be 
in two places. 

Senator Henninos. The Senator is familiar with my problem. 
a you sit down, please, Congressman, and make yourself com- 
ortable ? 
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Mr. McSween. Thank you. 

Senator Hennrnes. We all have many conflicts, as you do in the 
House, Congressman, and tomorrow we have only one thing on the 
agenda, in the Rules Committee. That is an election bill of whieh 
I happen to be the principal sponsor and author. 

I must meet with some other members of the committee and dis. 
cuss the matter with them at 11:30. In view of the fact that I mug 
preside over the Committee on Rules tomorrow, I appreciate very 
much the willingness of Senator Ervin to act as chairman of this 
subcommittee; that he has graciously offered to do for a number of 
the hearings. When he has conflicts, we undertake to accommodate 
Senator Ervin as best we can, too. 

So, gentlemen, with that preliminary, and begging your indulgence, 
Congressman, and assuring you that my necessary leave- taking is not 
due to the fact that you are our witness at this time, I ask you for 
your understanding and to excuse me. 

Senator Ervin will now preside. 

(At this point, Senators Hennings and McClellan left the hearing 
room, and Senator Ervin assumed the C hair.) 

Senator Ervin. Congressman, the committee is glad to welcome 
you here and to extend to you the privilege of making your statement 
in any manner jin which you desire. You may now proceed. 


STATEMENT OF HON. HOWARD B. McSWEEN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF LOUISIANA 


Mr. McSween. Mr. Chairman, members of the committee, I ap- 
preciate very much this opportunity that you have accorded me to 
make my views known on the subject of certain civil rights legislation, 
particularly that which would be designed to compel integration of 
the public schools. Because of the exc ellent presentations previously 
made dealing with the legal and constitutional aspects of this matter, 
I shall limit my remarks to practic: al considerations. 

I am a new Member of C ongress, and I should first like to tell you 
something of my experience in public education in Louisiana. The 
only schools I have ever attended were public schools. I attended 
public elementary and high schools in Alexandria, La., beginning in 
1932, and I was graduated from Louisiana State University Law 
School in 1950. I have subsequently practiced law in Alexandria, 
La., until coming here in January 1959. 

During 1954-55, after popular election, I served:as a member of 
the Rapides Parish School Board. That school board operates pub- 
lic schools in Rapides Parish, La., which has a population of 100,000. 

During 1957-58, subsequent to popular election, I have served as a 
member of the Louisiana State Board of Education, which determines 
policy for all public education in Louisiana and whic +h is the govern- 
ing board for 9 State colleges and 30 trade and special se hools. 

‘Asa product of public schools of Louisiana and as a former official 
of the school system, I have the highest regard for public education 
as an institution. Iam sure that you gentlemet n share my regard for 
public education and know of all the progress in this Nation as a result 
of public education. I feel that I am eminently acquainted with 
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public education in Louisiana, both at the local and State level, and 
with the people of Louisiana who support public education. 

Perhaps I am one of the first to come before you during this session 
with a previous contact in the field of public education. I am amem- 
ber of the Methodist Church. I am not a member of any organ- 
ization connected with advancing or resisting the advancement of 
any race of people. I can conscientiously say that it is my honest 
opinion that I have contributed to the advancement of both races in 
Louisiana. 

Now I should like to talk to you generally regarding the bills before 
you. 
~ Mr. Chairman, the provisions of some of the bills point out that the 
smmogrogation decisions have not been compled with in many areas 
of the Nation. It is a fact that in the States of Virginia, North Caro- 
lina, South Carolina, Georgia, Florida, Alabama, Mississippi, Louisi- 
ana, and Arkansas, there has been little or no integration in the public 
schools below college level during the 5 years intervening since May 
17, 1954. 

In Louisiana there has been no integration whatsoever in the pub- 
lic schools below the college level. Significantly, the record will show 
that there has been virtu: ally no application by pupils of either race 
to attend schools other than those provided for their own race, except 
for the purpose of preparing test cases, the only active one of which 
emanated from the city of New Orleans. 

In the interest of time, I shall not recount the numerous unanimous 
and virtually unanimous actions of the Louisiana Legislature since 
May 17, 1954, to affirmatively deal with this new problem, which 
should illustrate the attitude of the Louisiana people. This should 
mean, to an impartial observer, that the people of Louisiana are deter- 
mined to resist public school integr ation. 

Do you, Mr, Chairman, for instance, think that the Congress in any 
action it may take, any more than the Supreme Court of the United 
States, can force people to change their minds? Do you think, Mr. 
Chairman, that the Congress « ould force children to attend school? 1 
respectfully do not. 

Let me tell you, Mr. Chairman, what will happen in Louisiana 
should the Congress enact legislation which would require, which 
would force integration of the public schools. 

Mr. Chairman, public education as we know it in Louisiana would 
cease to exist. The people of Louisiana are not going to support an 
integrated public school system, notwithstanding their demonstrated 
devotion to the institution of public education. 

By some of the measures that are before the Congress, Congress 
could destroy public education in Louisiana. Louisiana will continue 
to seek lawful means to educate its children in some manner with pub- 
lic funds; but, Mr. Chairman, if there are those who are under the 
impression that Louisiana will accept integration as an alternative, I 
am here to disabuse those persons of that idea. 

My purpose is not to tell you the reasons why these conditions exist 
or to justify these conditions. I sine erely regret the existence of this 
problem as much as you members of this committee. However, the 
addition of Federal force will only intensify the social attitudes of the 


Louisiana people. It will not accomplish integration of the public 
schools. 
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Your wisdom, Mr. Chairman, and the wisdom of the other memberg 
of this committee and of this body is desperately needed in this matter 
to prevent a rebirth of hatred and to prevent the demise of public 
education in Louisiana. 

Mr. Chairman, I am grateful for this opportunity to come before 
you and make this short statement. I would be happy to answer any 
questions that you might have. 

Senator Ervin. Do you have any questions ? 

Mr. Stayman. I do not have any, Mr. Chairman. 

Senator Ervin. Do you agree with me in the belief that the over- 
whelming majority of the people of the South believe that a public 
school is a twofold institution, namely, both an educational institu- 
tion and a social institution ? 

Mr. McSween. Mr. Chairman, there is no question but what that 
is a fundamental proposition. 

Senator Ervin. And regardless of what one may think about the 
matter, segregation in social institutions has been the way of life in 
the South ever since John Smith landed at Jamestown in 1607; is 
that not true? 

Mr. McSween. That is correct. 

Senator Ervin. And do you not believe from your experience in the 
education field that the children of the South, both white and colored, 
can be best educated in segregated schools free from all of this tension 
aroused by those who demand compulsory integration ? 

Mr. McSween. Well, Mr. Chairman, since that is the only way that 
they can be educated in Louisiana, I would certainly say that is the 
best way. 

Senator Ervin. Well, even apart from the question of its being the 
only way, from the standpoint of realism, is it not true that the chil- 
dren of the two races can be best educated under circumstances where 
they are free from all of the tensions aroused by this controversy ? 

Mr. McSween. Mr. Chairman, I think that that statement is abso- 
lutely correct, based upon a great many years of experience, during 
which time we have all seen remarkable progress in public schools 
and particularly in the public schools provided for the Negro 
children. 

Senator Ervin. Can you think of anything which would do more to 
retard education in the South than to convert the public schools of 
the South from their fundamental purposes as educational institu- 
tions into sociological laboratories for experiments in racial relation- 
ships ? 

Mr. McSween. Mr. Chairman, you are absolutely correct. This 
would be really, in my judgment, the end of this great public school 
system that has been developed in the South during approximately 
the last 80 or 90 years. And we have come to look upon the dual sys- 
tem as quite satisfactory; and until recent years, Mr. Chairman, un- 
til the last several years, the Negro leadership in Louisiana has been 
quite vocal in its endorsement, its advocacy of the school system that 
we have under the leadership of many Negro educators. We have 
seen great improvement in education ‘ Negroes. And it has been 


lauded by members of that race, highly endorsed by them. The 
teachers have done a remarkable job. And until the last several years 
there has been never any doubt, any question raised as to the value 
and purpose of that schoo] system as we know it. 
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Now, in recent years, the last 2 or 3 years, since we have had a great 
deal of material in the mass media regarding the possibility of some 
changes, there has been a tendency among the Negro leadership in 
Louisiana to be somewhat circumspect in their statements and in their 
policies, because they are confused, and you can easily understand 
Pieestcy Ervin. Well, in some areas they are called “Uncle Toms.” 

Mr. McSween. Sir? a ; = 

Senator Ervin. In some areas they are called “Uncle Toms” by 
those members of their race who demand compulsory integration in 
education or all other areas of life. 

Mr. McSween. Yes. aL 

Senator Ervin. You have some institutions of higher learning in 
Louisiana which are staffed by Negro educators and Negro faculties, 
do you not ? 

Mr. McSween. Mr. Chairman, we have great Negro colleges and 
universities in Louisiana, two of which are public and supported by 
the State; one of them is Southern University, an agricultural and 
mechanical college located in Baton Rouge, La., and the other is Gram- 
bling College, located at Grambling, La., in the northern part of the 
State. 

It was my privilege to serve on the board which governs those two 
institutions, and I might say, Mr. Chairman, that I have a great deal 
of pride in those institutions, and I know personally, having visited 
those campuses and worked with those educators, I know the functions 
that they are performing. And I know also of the great value that 
those institutions render our State and to the Negro people. 

Senator Ervin. I am, glad you mentioned those things, because there 
are so many people in this Nation who think they have all of the an- 
swers to this problem and who are not only ignorant of the nature of 
the problem, but are also ignorant of the fact that the South is not near 
the Painiahied place that they seek to portray it to be. 

North Carolina has five institutions of higher learning which were 
set up by the State for the education of its colored boys and girls. 
Two of them are virtually universities. All five of them are headed 
by Negro presidents and staffed by Negro faculties who are doing a 
marvelous job in education for North Carolina and the Nation. 

Mr. McSween. Let me at this point interrupt, Mr. Chairman, and 
commend those of you and the others in North Carolina who have 
done such a magnificent job. I am aware of your education system in 
North Carolina. I should like to say that it would certainly serve as a 
pattern for the rest of the Nation. 

Senator Ervin. I think that the Nation as a whole overlooks the fact 
that not only North Carolina but other southern States really spend 
a greater proportion of their wealth for the education of their col- 
ored children than any other areas of the country. 

There are some other things that people overlook. It is not only the 
people in the Southern States that are opposed to so-called desegre- 
gated schools. You find opposition in other areas of the Nation. And 
[know of no more striking example than that presented by the Capital 
City of the United States, the city of Washington. When the Court 
handed down the decision in the Brown case in May 1954, there were 
approximately 46,000 white children in the public schools of the Dis- 









650 CIVIL RIGHTS—1959 


trict of Columbia. Now, less than 5 years later, the total number of 


white children enrolled in the public schools of the District of Colum. that w 
bia is less than 30,000. the po 
Furthermore, the records show that within recent years, as I recall | It o 
the figures published in the Washington Post some time ago, 141,009 | ‘mes 
white people between the ages of 18 and 45 have recently removed practi 
from the District of Columbia. And while other factors may have sen: 
contributed to this drop in the enrollment of white children in the advoca 
District of Columbia and the removal of these white people from the their | 
District of Columbia, it cannot be denied that the main factor has at 
been the desegregation of the schools of the city of Washington. Mr. 
Mr. McSween. I think that is absolutely true. : have © 
Senator Ervin. Now, whether one undertakes to justify or to eon- | tig 
demn the attitude, it is quite apparent to anyone that the white people yo 7 
of the District of Columbia do not favor desegregated schools. And | os ‘il 
I know of no better proof than the figures I have cited. | es 
Mr. McSween. Well, I am not so sure, Mr. Chairman, that some of a. 
the people interested in this problem are looking at the actual facts, he - 
I think many of them are seeking a solution in disregard of facets, Or ; 
Senator Ervin. Do you agree with me in the view that the only Teint 
possible sound solution for problems of this nature is to be found an 
in communities where people live and move and have their being? ite 
Mr. McSween. Mr. Chairman, the root of this problem is the re- = 
; Dol dete ME appeal 
moval of the center of gravity of this Nation’s Government from the | gateme 
local communities to Washington, D.C. : Mr 


Senator Ervin. If some of these so-called civil rights bills were | jpink t] 
enacted into law, they would result in the virtual destruction of to be I 
some of the besi features of the constitutional and legal systems of the and I c: 

os ; a , : a and I 
United States. The Douglas bill and the Javits bill would confer I do 
upon the so-called minority race, the colored race, rights superior to 


. : me the 
those ever conferred upon any other group of Americans in the his- 


desire t 


tory of this Nation. For the avowed purpose of facilitating the with th 
winning of cases brought by the Attorney General in behalf of mem- that at: 
bers of this race, acts which have always been crimes would be con- Sena’ 
verted into equity offenses. This would be done for the purpose of this we. 
robbing State and local officials throughout the South of such basic a most, 
safeguards as the right of trial by jury. Woul 

Moreover, money would be taken out of the Federal Treasury to Mr. I 
finance litigation for selected groups of people, a right which has | [| egyld 
never been enjoyed by citizens of this country generally. conveni 

Not only that, but if these bills were enacted into law they would Senat 
confer upon the Attorney General of the United States the arbitrary | jg conyg 
power to annul for the benefit of selected groups statutes prescribing chairma 
administrative remedies enacted by States in the undoubted exercise Mr. B 
of their constitutional powers, which statutes would remain binding |  Senat 
on all other citizens of the United States except these selected groups. that you 

To my mind, that would be a negation of the very foundation upon Mr. ] 
which our constitutional and legal systems rest, because it would would ¢ 
select. these groups and make them the special favorites of the law and proper 
relieve them of the necessity of having their rights adjudged by the if there 
same laws which apply to all other Americans. lem whe 


Mr. McSween. Mr. Chairman, I sometimes wonder whether there cal areas 
exists among,some persons interested in this problem the same concern | tion bef 
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that we Share about our constitutional form of government and about 
the policies that have been enunciated by us all of these years. 

It occurs to me that there are those who would be willing to destroy 
some of our fundamental principles in order to try to accomplish some 
practical aims. ; 

Senator Ervin. That is what concerns me. Some of those who 
advocate these bills are apparently willing to emulate Sampson in 
their blind zeal. They are willing to tear down the temple to gain 
atemporary legal advantage. 

Mr. McSween. Mr. Chairman, let me interrupt just a minute. I 
have one of my very distinguished colleagues from Alabama here, Mr. 
George Huddleston, Jr., Member of Congress, and he might like to 
make a statement. 

Senator Ervin. We will hear him at this time to save him the 
trouble of coming back. 

You have no questions, do you ? 

Mr. Stayman. No, I do not, Mr. Chairman. I think it would be 
good to hear the Congressman, 

Mr. Huppieston. Mr. Chairman, I feel that my colleague from 
Louisiana should continue. 

Senator Ervin. We might let the record show that the committee 
is very pleased to have Congressman George Huddleston of Alabama 
appear before it, and extends to him the privilege of making any 
statement he may desire in his own way. 

Mr. Huppieston. Mr. Chairman, I was just commenting that I 
think that my colleague from Louisiana should have a full opportunity 
to be heard by the committee. Iam at the dispesal of the committee, 
and I can come back at some future time. 

I do want to respectfully request the chairman, however, to afford 
me the opportunity to be heard at an appropriate time. It is not my 
desire to impose on the time of Mr. MeSween, and if it is satisfactory 
with the committee, he can just proceed with some sort of assurance 
that at a future time I might be heard. 

Senator Ervin. That will be all right. We can give you a hearing 
this week. ‘Tomorrow we have Judge Old, of Virginia, who will be 
amost competent. witness. 

Would Thursday be satisfactory to you? 

Mr. Huppiesron. I will have to check my calendar, Mr. Chairman. 
[could get in touch with you and establish a time that is mutually 
convenient. 

Senator Ervin. The committee could hear you on Thursday if that 
is convenient. You can check your list of engagements and let the 
chairman know. 

Mr. Huppieston. Thank you, Mr. Chairman. 

Senator Ervin. Congressman McSween, is there anything further 
that you wish to state ? 

Mr. McSween. No, Mr. Chairman. In summation, though, I 
would certainly like to ask that this committee in its wisdom give 
proper consideration to the practical aspects of this problem. And 
if there are those on this committee genuinely interested in the prob- 
lm who are not personally acquainted with conditions in geographi- 
cal areas of the Nation that are most affected by such proposed legisla- 
tion before the committee, these members—sure, they are sincere 
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these members avail themselves of the opportunity to visit certain 
areas of the Nation that are subject to their criticism and learn first. 
hand of some of these problems, and possibly hold hearings in these 
parts of the country to allow local citizens of standing to ; give their 
views on this matter. 

Senator Ervin. I think that is a wise suggestion. I do not question 
anybody’s sincerity in these matters, but I have observed that the legs 
a person knows about a situation in many instances the more cocksure 
he is about his proposals for the solution of the situation. 

And in this connection I cannot forbear observing that in 1957 
the Congress provided for the establishment of the Commission on 

Civil Rights, and authorized it to conduct investigations and make 
Set as to Congress in this field. It.seems to me from the 
standpoint of commonsense, that there ought not to be any effort to 
obtain any more legislation of this character until this C ommission 

1as made a report and recommendations. The members of it are out- 
standing Americans. 

Congressman McSween, the committee is very much indebted to you 
for appearing before us and giving us the benefit of your views in re. 
spect to this Cais important subject. 

Mr. McSween. W ell, thank you very much, Mr. Chairman, 

Mr. Suayaan. Mr. C hairman, I would have one question, if ] 
might, of the Congressman ? 

Senator Ervin. Yes. 

Mr. Stayman. Have you made that same suggestion to the House 
committee? Did you appear before the House Judiciary Subcom- 
mittee ? 

Mr. McSween. Yes, Mr. Counsel. I appeared before the subcom- 
mittee of the House Committee on the Judiciary having jurisdiction 
of these bills, which are similar in nature to the bills before this sub- 
committee, and I made a similar suggestion and I made similar com- 
ments that I made here. 

I do feel that it is necessary for those who are going to shape policy 
for the Nation, particularly policy as important as that proposed in 
the bills before you, that they should know whereof they spe: alk. And 
I do not think that it is possible to understand everything about this 
problem without being able to observe actual conditions and learn 
from those persons who are citizens of the areas most affected. 

Mr. Stayman. Have you made any such suggestion to the Civil 
Rights Commission—which was set up by the Congress by law in 
1957—that they should hold more hearings in the South? 

I notice that they are holding hearings i in different parts of the 
country. Would you like to see them hold more hearings in 
Louisiana ? 

Mr. McSween. The Civil Rights Commission, Mr. Counsel, has 
had. very little activity in Louisiana. I would say to the gentleman 
that the Civil Rights Commission will, probably, if it holds hearings 
similar to hearings it has held in other parts of the country, complicate 
conditions in Louisiana. 

My reference to holding hearings; rather, my reference to the men- 
bers of this committee was that of availing themselves of the oppor- 
tunity to learn about conditions in the South with regard to the prob- 
lem of public schools, segregation, and integration. And I feel that 
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Members of Congress cannot fully know these problems without. their 
having an opportunity to know firsthand what they are legislating 
about. 

Mr. Starman. Well, the Civil Rights Commission is supposed to 
be a factfinding body, not an opinion formulating group; and, as a 
factfinding body, perhaps their studies would be helpful to Congress 
and the legislative committees. 

Mr. McSween. Well, I hope that their findings will be helpful. I 
hope that, as the Senator suggests, Congress will wait until it has 
had an opportunity to study the facts uncovered by that body. 

Senator Ervin. Incident: ally, the Civil Rights Commission has set 
up local advisory committees in a number of States. It has done this 
in North Carolina. The North Carolina advisory committee, which 
is composed of members of both races, has conducted a number of 
hearings. And I rejoice in the fact that the North Carolina advisory 
committee declared the other day that it had made an investigation 
of voting matters in about half the counties in the State and had 
found no discrimination in them. 

Mr. McSween. I would like to say to the counsel that if the Civil 
Rights C ommission permits itself to hold hearings under conditions 
as existe «d in—was it Birmingham 4 

Mr. Huppeston. Montgomery. 

Mr. McSween. Montgomery, Ala.—I believe that was last year? 

Mr. Huppiesron. December. 

Mr. McSween. It is not going to do anything constructive and, I 
think, will contribute greatly to poor race relations in the South. 

I do not know if you are personally aware of those conditions of 
which I speak, but it was a circus. All of the mass media representa- 
tives collected there, and it was given more publicity in the Nation’s 
press and other forms of mass media than some of the very important 
happenings having to do with our relations with other nations and 
our survivalasa nation. 

And I think it brought about a great deal of misunderstanding and 
contributed to a great deal of ill will. 

Mr. Starman. Well, then—— 

Mr. Mc SWEEN. Any suggestion that I have regarding Members of 
Congress trying to have a bona fide underst: anding of “conditions in 
the South cert: uinly is made with the feeling that it should not be 
done under public relations consciousness and should be done under 
a bona fide desire to find the facts. And this need not be done with 
full fanfare and as a full-dress exhibition, because they are not going 
to contribute to good harmony and race relations if they try to make 
acircus out of it. 

Many hearings have been held over the country in recent years by 
committees in Congress. I refer, for example, to the Senate Com- 
mittee on Agriculture hearings in different. parts of the country. 
They did it very quietly. I think they made a great contribution to 
the knowledge about. agricultural problems. But ver y little was said 
about it in the press bec: ause they did not go toa great deal of trouble 
to advertise their coming and to make a circus out of it. 

Mr. SLAYMAN. Well, then, your suggestion to your own House com- 
mittees, and coming across Capitol “Hill, your suggestion to this 
Senate Constitutional Rights Subcommittee, is predicated on the 
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assumption that we would be fair to all sides? That we would 
conduct a hearing with decorum and consideration ? 

Mr. McSween. Well, I am not so much concerned with even a 
hearing as such as I am the individuals who are interested in this 
problem availing themselves of the facts. 

Senator Ervin. Your fundamental premise is that the Members of 
Congress are the ones that are charged with the duty of legislating 
and th: at Members of Congress should inform themselves about the 
different aspects of this problem so they would know whether to 
legislate or not to legislate or how to legislate ? ? 

“Mr. McSween. T ‘hs at is exactly right. 

Senator Ervin. The committee will stand in recess until 10 o'clock 
tomorrow morning. 

(Whereupon, at 12:05 p-m., the subcommittee recessed, to recon- 
vene at 10 a.m., Wednesday, May 13, 1959.) 
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WEDNESDAY, MAY 13, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ConsTITUTIONAL Riguts 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met , pursuant to recess, at 10:10 a.m., in room 
312, Senate Oflice Building, Hon. Sam J. Ervin, Jr., acting chairman, 
presiding. 

Present: Senators Ervin and Hruska. 

Also present: Charles H. Slayman, Jr., chief counsel and _ statf 
director. 

Senator Ervin. The subcommittee will come to order. Senator 
Hennings asked me to announce that he regrets very much that he 
cannot be here because he has another committee meeting with a bill 
of which he is the author to be passed on by the other committee this 
morning. ‘That is the reason for his absence. 

Do you have any other announcements you would like to make? 

Mr. StAyman. No, Mr. Chairman, other than to identify the other 
committee as the Rules Committee. Senator Hennings is chairman 
of the Rules Committee and he had made those arrangements before. 
Further, he wanted to express his appreciation to you for taking the 
chair in his absence. 

Senator Ervin. Governor, we will be glad to hear from you and 
Judge Old at this time. I know that because of the lateness of = 
time the judge has not had an opportunity to make a statement, 
he will be at liberty to proceed in his own way. 

Governor, the subcommittee is delighted to have you here and will 
be glad to hear from you at this time. 


STATEMENT OF HON. WILLIAM: M. TUCK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF VIRGINIA 


Mr. Tuck. I am mighty glad to be here. I have nothing to offer 
except to say that I came over with my oldtime friend and fellow 
Virginian, Judge William Old, who is a distinguished member of 
the Vi irginia judici iary, being one of our great circuit judges. He 
lives in Chesterfield € ounty, ‘Va. Judge Old is an outstanding citi- 
zen, & man who has added luster to and enhanced the already high 
standing of the Virginia judiciary. He comes from an old Virginia 
family. He lives in the immediate vicinity in which his ancestors 
have lived for more than two centuries. He is a great student of the 
law. He is a graduate of the law school at W ‘ashington and Lee 
University. I had the distinction of being a member of his class. 
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We have maintained a close relationship and friendship since that 
time. He is a great student of the law. He is a constitutional law. 
yer, with unusual attainments and distinctions, and is recognized by 
the bench and by the bar as one of the great legal luminaries in the 
Cominonwealth of Virginia. 

I might add before introducing him that he is a longtime friend of 
Virginia’s distinguished senior U.S. Senator, Harry Flood Byrd. 

I am glad to present to you at this time Judge Old. I hope that if 
I should find it necessary to leave before he finishes with his testimony 
that my leaving will not be misunderstood. I am a member of the 
Judiciary Committee of the House of Representatives, and a sub- 
committee of which I am also a member will within a few minutes 
begin to consider an abominable bill, in my opinion, the so-called anti- 
bombing bill. It seems that the Federal Government has undertaken 
to invade every field. Inasmuch as our committee is small in size, 
I feel that it is necessary for me to get back there fairly soon. 

Senator Ervin. We certainly appreciate your coming this morn- 
ing and presenting the judge. 

While I have not had the pleasure of a personal acquaintance with 
Judge Old, I have read several articles he has written on constitu- 
tional law, and from my perusal of those articles and from my knowl- 
edge of the reputation he bears and the reputation he has made in 
legal and judicial work, I know that you do not paint the picture too 
rosy when you say he is one of the great constitutional lawyers of the 
country. 

Mr. Tuck. I might apologize for him, too, sir, in saying that he was 
not able to make an advance copy of his proposed remarks because 
he learned only the day before yesterday, I believe, that he could be 
heard today. It was then too late for him to have his notes tran- 
scribed. 

Senator Ervin. Judge, have a seat and just proceed in your own 
way. 

Judge Orn. All right. 


STATEMENT OF HON. WILLIAM OLD, JUDGE, 37TH JUDICIAL 
CIRCUIT OF VIRGINIA 


Judge Orv. I am deeply grateful for the kind remarks made by 
my very devoted friend, Governor Tuck, and by you, Senator. 

I feel very deeply that the Nation is running headlong into a 
cataclysm, the end of which no man now can foresee. The question 
of racial relations and particularly the present attitude among so 
many of the sections of this country to use the power of the Federal 
Government to undertake to bring about compulsive conformity to 
views which are not at all in consonance with the views of large areas 
of the country. 

I don’t believe that a finer statement upon the fundamental prin- 
ciples here involved can be found than is contained in a paragraph 
enunciated by a great tribunal. I will read this paragraph: 


We consider the underlying fallacy of the plaintiff’s argument to consist in 
the assumption that enforced separation of the two races stamps the colored 
race with a badge of inferiority. If this be so, it is not by reason of anything 
found in the act, but solely because the colored race chooses to put that con- 
struction upon it. The argument also assumes that social prejudices may be 
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overcome by legislation, and that equal rights cannot be secured to the Negro 
except by enforced commingling of the two races. We cannot accept that 
proposition. ; 

If the two races are to meet upon terms of social equality, it must be the 
result of natural aflinities, a mutual appreciation of each other’s merits, and 
a voluntary consent of individuals. Legislation is powerless to eradicate racial 
instincts, or to abolish distinctions based upon physical differences, and the 
attempt to do so can only result in accentuating the difficulties of the present 
situation. If the civil and political rights of both races be equal, one cannot 
pe inferior to the other civilly or politically. If one race be inferior to the other 
socially, the Constitution of the United States cannot put them upon the same 
plane. 

Now, that statement was made in the case of Plessy v. Ferguson in 
1896. 

Senator Ervin. Judge, if I may interrupt you there, I am struck 
with the similarity of that statement and one I think that was made— 
I’m not certain, but I think it was made by Chief Justice Shaw in 
Roberts v. City of Boston in 1849 when he said that you could not 
eradicate by law distinctions not made by law. 

Judge Oup. And that carries on the same philosophy. I believe 
that is the philosophy and the underlying error, in which it seems 
all of the civil rights bills that are proposed are based. It is based 
on a fallacious attitude or idea that great sections of the country can 
be made by force to change their way of life and their attitude. I 
do not believe that there is any iactuain in Virginia or in the South 
toward the Negro race. I think that there is a great deal of prejudice 
in favor of the white race. 

I believe that the white people of Virginia and the South would 
go to almost. any length to prevent what would result in the deteri- 
oration of their own race, and that this is not based upon prejudice 
against the colored race, but is based upon a deepseated conviction 
that both races, in order that they develop in an atmosphere of peace 
and good ‘vill, must be separated in various contacts of life. 

I do not believe that any modern sociologist or psychologist can 
reverse the good sense as enunciated by the Court in Plessy v. Fergu- 
son, although they may, and the Court may reverse the actual judicial 
holding. But I believe that the approach to the problem is so clear 
and so explicit and is so true, that the commonsense of it cannot 
be reversed. It is the truth, and it really hits the nail on the head. 

It seems that periodically since the tragic War Between the States 
and the unspeakable reconstruction there has been periodically an 
attempt to use the same underlying purpose which was evidenced 
during the Reconstruction period. It is a question in which use of 
force and not consent of the governed has been attempted to bring 
about a very radical change in the whole social structure of her 
pepole. 

No one doubts the physical power of the Federal Government. No 
one has any conception that there is any physical power within the 
States to prevent the complete emasculation of the States. Our 
struggle in this field is not built upon physical power. Our re- 
sistance is not based on physical power. I think it is a very good 
thing that we do not have any physical or military power because we 
may be sorely tempted to use it in these trying circumstances. 

However, we must to the very best of our ability undertake to hold 
fast to the principles which gave this country its birth. No man can 
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read the Constitution of the United States without being absolutely 
convinced that there were certain sovereign and reserved powers 
vested in the States which could not be overridden except in violation 
of the spirit of the Constitution as well as the letter. 

Now, most of our troubles arise in the nebulous provisions contained 
in section 1 of the 14th amendment. I do not believe that anybody 
‘an appeal to an historically minded citizen of the South on any 
premise that the southern people owe any moral duty under the 14th 
amendment. When the 14th amendment was proposed for ratification 
by the States, 10 Southern States were without representation. They 
had been denied their seats in. both Houses of Congress. The 14th 
amendment could not have been proposed except under those condi- 
tions. Then the ratification of the 14th amendment was brought 
about by the subjugation of the people of the South in the destruction 
of the State and the creation of military districts instead of the State. 
At that time, Virginia was military district No. 1. 

Without that military compulsion the 14th amendment could never 
have gained a technical ratification. 

Senator Ervin. As a matter of fact, I think virtually every State 
in the South is like my State of North Carolina. As long as the State 
of North Carolina under the presidential plan of reconstruction was 
permitted to manage its own affairs, it rejected the 14th amendment, 

Judge Otp. All 10 States rejected the 14th amendment. 

Senator Ervin. And then Congress enacted a congressional plan 
of reconstruction in which it unconstitutionally attempted to prescribe 
the qualifications of electors in North Carolina, sd with that plus 
the presence of Federal troops and with elections supervised by Gen- 
eral Canby and his men in the military district which embraced North 
Carolina and South Carolina, North Carolina allegedly ratified the 
14th amendment. It ratified the 14th amendment allegedly in the 
legislature from which the natural leaders of North Carolina and the 
people who had any experience in public life were artificially excluded 
by Federal law. 

Judge Orv. That is unquestionably true. 

Senator Ervin. Judge, it has always seemed to me that if any 
person had been induced to enter into a contract under the same cir- 
cumstances under which some of the Southern States allegedly rati- 
fied the 14th amendment, any court which had the faintest conception 
of either law or justice would set aside that contract on the ground 
that it was obtained by duress. 

Judge Orv. That is unquestionably true. It goes to the heart of 
this proposition. 

To my mind anything that flows from something that owes its 
whole being to duress and power cannot be carried out except by 
duress and power. 

To my mind the whole civil rights program in its enunciation by 
the courts and in the proposed legislation in Congress goes far back 
and is a throwback to the spirit and hatred toward our section which 
brought about the 14th amendment. 

(At this point Senator Hruska entered the hearing room.) 

Senator Ervin. Judge Old, this is Senator Hruska from Nebraska. 

This is Judge Old from the circuit court of Chesterfield County, 


Va. 
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Judge OLD. So it seems to me that in the unity of this Nation and 
its potentiality for future development and for strength, national 
strength, there must be some kind of recognition of the different. con- 
cepts existing throughout this Nation. I ‘do not believe that this Na- 
tion could have extended throughout a broad expanse of this Nation 
except for the large amount of autonomy that was implicit in our 
system. 

I further do not. believe that this Nation will maintain its unity 
andstrength unless this autonomy in the various sections of the coun- 
try can be maint: ined. That is the whole issue, it seems'to me. There 
must be confidence and trust in the various sections and areas of this 
country who have knowledge of the local conditions who will exer- 
cise their local powers to the best interests of all their people. I be- 
lieve that this whole concept is shot through and through with a com- 
pletely erroneous idea of what the southern people’s attitude is to- 
ward colored people. 

I myself have been thrown with colored people all my life. I was 
taught from a child to respect them. I have always respected them. 
I have never had a colored person to say an unkind word to me, nor 
have I ever said an unkind word to a colored person, that I know of. 

An illustration is that some years ago a colored neighbor of mine 
called on me*when his wife tvas taken ill. He did not know how to 
get her to the hospital so he woke me up and knew that I would take 
her. He never hesitated to do it. Now, that kind of relationship be- 
tween white and colored people—and it is general and there is noth- 
ing unusual about it—is something that is inconceivable to those peo- 
ple living outside of our area. 

Our situation is this: We do not believe in the intermixing of the 

aces. We do not believe that such a thing can be done except with 
great turmoil and great hatred where no hatred now exists. I think 
the recent developments in the great northern cities and even in 
England, where they refuse to recognize disparate races, has shown 
that there is no way in this world to mix races without terrible con- 
sequences. Even if the intermixing of races could be brought about 
without conflict, and such a thing could be successfully done, we still 
would go into the situation that the more successfully such a pro- 
gram could be carried out, the greater would be the mongrelization 
and more surely in the fullness of time the destruction of both races 
would take place. A mongrelized race in the nature of Egypt would 
inhabit the Southern States and large areas of the North. 

These great problems should be recognized. They should be ap- 
parent to everybody. There certainly should be no disposition on 
the part of one section, however large its power and however large its 
majority, to rush headlong into a disastrous catac lysm brought about 
by, we think, an erroneous conception of the whole basis “of racial 
distinctions. 

Senator Ervin. Judge, I have noted that in all of the sections of 
the United States, either north, south, east, or west, wherever Amert- 
cans are left free to select their own associates, they virtually always 
elect as their associates members of their own race. Now, I have 
the feeling that this has no connection with any supposed racial prej- 
dice or anything of that character. It is my honest belief that 
men select as their associates in social institutions men of their own 
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race in obedience to a natural law which decrees that “like seeks 
like.” To my mind, all of this present effort to use force or the 
district court decrees to compel the involuntary association of the 
races flies right in the face of a natural law that “like seeks like,” and 
also what used to be considered a right under manmade law, the 
right of persons to select their own associates. I think one ought to 
expect trouble and resistance as there is an attempt to have com- 
pulsory integration for the very simple reason that compulsory inte. 
gration is an artificial thing in that it is out of harmony with the law 
of nature which provides, as I say, that “like seeks like.” 

Judge Op. Senator, I have been baffled, completely baflled, by a 
so-called desire to bring about some kind of total integration. As 
I see the thing, I do not believe anybody now envisages the complete 
intermixing of the races in the schools, but, however, they have un- 
dertaken to devise criteria in which a few of the highest type colored 
students are put in the white schools by force. 

Now, the whole program goes upon the assumption that the colored 
schools are inferior, grossly inferior to the white schools, and that 
therefore they are going to take some of the leaders of the colored 
children who could reach leadership in the colored schools and raise 
the level of the colored schools and put them in a white school where 
they will be completely submerged and completely ostracized by the 
students where they are placed. 

That kind of program to my mind is the height of folly. It can- 
not help the colored children that are put into the white schools. It 
lowers the rank of the colored schools. It may not be effective un- 
less carried out to a much larger proportion than is now contem- 
plated. It will not so dilute the white schools as to weaken it to any 
great extent. The great losers in that proposition are the colored 
people themselves. 

Now, I live in a rural area and I do not see how any integration 
could be carried out even if the people wanted it carried out. It 
would be a destructive proposition. Now, I realize that there are 
certain cities where there is residential separation, and that exists 
in the North in most metropolitan areas. They seem to think there 
is some moral idea that is advanced by having a legal right which 
they hope to control by residential separation. Now, as the Senator 
well knows, in the rural and small town areas of the South such a 
thing is utterly impossible. 

In my area you have the Thomas Dale High School, which is a 
white high school, and about a mile away is the Carver High School, 
which is a colored school. Those two schools serve the same area. 
Now, how in the world you could ever integrate those cshools, I 
don’t see. No white child would ever go to Carver under any circum- 
stances. He could not be forced into it by all the might of the Federal 
Government. Then what are you going to do? Are you going to 
transfer the Negroes out of Carver into Thomas Dale, and overcrowd 
that? Just how are you going to do it? I racked my brains to see 
how you could do it, and I don’t see anything but utter chaos in the 
whole situation. 

You have areas just exactly like that in North Carolina. 

Senator Ervin. I started to say, Judge, that a few days after the 
decision of May 17, 1954, I drove from Raleigh, N.C., about 50 miles 
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away, to a a school commencement address at a school in a very 
small town. I drove through these areas where white and colored 
people lived on the same farms and in the same communities, where 
they have separate schools, and where each race takes great pr ide 1 in 
their own separate schools. I couldn’t help but think of the decision 
in which the Court said that it would postpone implementation of the 
decision because it might be necessary to run some different district 
lines. This convinced me that the majority of the Court which 
handed down that decision was totally ignorant of conditions in the 
sections of the country to which they expec ted the decision would 

ply. I thought to myself that this decision will destroy the pride 
Peach race in its own schools and will stir up a division among 
people of the two races where they are now dwelling together in 
harmony. 

You are certainly correct. You cannot have desegregation against 
the will of the people. If you attempt to do so, you are going to 
wind up eventually with more segregation rather than less in the 
South. People want their children to have associates of their own 
race. You are going to see a tendency of white people to settle in one 
area and colored people to settle in the other. 

Judge Oxvp. And to bring about in accordance with that time the 
worst kind of dislocation that you can think of. We have never, 
Senator, been as conscious of residential integration, if you want to 
call it that—we have never been desirous of creating rigid patterns 
so far as the places of residence are concerned were like as much 
as the great northeastern metropolitan areas. I do not know of any 
real conflict over the movement of colored people anywhere. 

Senator Ervin. As a matter of fact, we see some people who come 
from areas where they have 8 colored people out of each 1,000 popu- 
lation who think we don’t have the right attitude toward colored 
people simply because we don’t like the civil rights program. 

Judge Oip. That is right. 

To say that the people of the South are filled up with some hatred 
toward the colored people could not be made by anybody that had 
any real knowledge of the situation in the South. The more I think 
about this thing—I have thought with all the power I know how on 
the proposition—I just do not believe that people from one section 
can tell people from another section how to live. I do not believe you 
can do it from one home to another. I think people have to have a 
freedom of association and a freedom of livi ing or you are just a slave 
state if you don’t have it. 

Since this whole program started by the courts and by continual 
efforts to bring about I think punitive legislation against the South, 
I have never been able to see just what in the world is the concept of 
bringing about that proposition. I do not understand it. I can see 
coming up right now tremendous racial conflicts in Virginia which 
never took place before. I can see an undercurrent of hostility = 
tween the races that did not exist prior to January 28 of this yea 
growing up now. 

I believe that if this policy of compulsion in the courts is not 
stopped, and if it is carried on by punitive acts - Congress, I believe 
that hell itself would break loose in the South. I do not believe the 
Government with all of its powers can possibly control such situations. 
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I believe it will get out beyond the power of the State government or 
the Federal Government to control. 

We in the South facing this great assault on our rights have turned 
the wrath of our views toward this thing not against. the Negro—our 
wrath has not been against the Negro—our wrath has been against 
those forces outside which are attempting to destroy our way of life, 

But if that is turned against the Negro or if the Negro is turned 
against the white man, the consequences baffle the most prophetic 
thought that that we can give to it. 

And I hope and I really pray that the representatives throughout 
the Nation and Congress and in the Federal courts will begin to give 
some earnest consideration to exactly what it is that they undertake to 
do. I do not believe that they want to create horror and turmoil in 
the et I believe that the whole program is based upon an abso- 
lutely false premise and a misconception of the whole theory of race 

rel: ationships i in the South. 

Senator Ervin. Judge, I share that view because I have noticed 
that some of the strongest supporters of the most drastic kind of so- 
called civil rights bills are persons who come from States where they 
have 5 colored people out of each 1,000 population. 

Judge Oitp. About like we would have in the Chinese race. 

Senator Ervin. Exactly. They know nothing whatever of the 
South. They do fly down there on some occasions 1n airplanes. 

Judge OLp. They may go down to Miami and stay at a plush hotel 
there. 

Senator Ervin. It is a tragedy. I am conscious of my ineptitude 
or inability to suggest legislation for Massachusetts or to solve pe- 
culiar problems in Massachusetts or Illinois or Nebraska or Oregon 
or New Mexico. I have, therefore, refrained from attempting to do 
so on the theory that the people in those States who have problems 
which may be local in nature are far better qualified than I am to 
prescribe their solution. 

Judge Oup. I think so, too. 

Senator Ervin. That is the point you were making so well a mo- 
ment ago. I do not think this country could have endured had it not 
been for the fact that until recent years the great majority of Ameri- 
cans believed that there should be a local solution of what essentially 
are local problems. For example, the people of South Carolina until 
recent years did not believe there ought to be any divorces at all, and 
the laws of that State did not authorize them. Other States, on the 
contrary, were willing to grant a divorce on the ground of incompati- 
bility if the wife didn’t like the color of the neckties the husband wore. 
I do not think we could have had a country if we had tried to make 
those States on the two extremes have exactly the same divorce laws. 
I think one of the wisest things the Founding Fathers did when they 
set up this country was that they let the various localities manage 
their own internal affairs. Moreover, they established a system where 
we could have experimental laboratories in each State and a State 
could try some new method of doing things. If it proved a failure, it 
did not trouble anybody except that particular State. 

Judge Orp. And they could change it. 

Senator Ervin. If it proved a success, the other States could adopt 
it. I agree with you in the observation that these bills show a disposi- 
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tion to destroy the States and to concentrate all governmental powers 
in the Federal Government. I have a profound conviction that when- 
ever that happens liberty in America will perish. I share the belief 
of Justice Brandeis that the States are the only breakwater against 
the ever-pounding surf which threatens to submerge the individual 
and to destroy the only society in which personality can exist. 

I think that Chief Justice Salmon P. Chase, one of the greatest. of 
constitutional lawyers, was right when he said in 7’exas v. White that 
our Constitution in all of its provisions looks to an indestructive Union 
composed of indestructive States. 

Whenever we pass a civil rights bill such as the one pending before 
this committee known as the Doug: as bill or the one pending before 
this committee known as the Javits bill, which confer upon the Attor- 
ney General of the United States the power to supervise all State 
action insofar as it is applied to people or ¢ orporntrons, we have vir- 
tually destroyed the States and will no longer have an indestructive 
Union ¢ somposed of indestructive States. 

Judge Oxipd. Suppose this, Senator; suppose the political necessity 
of that will depend on the extent to which he undertakes to ride herd 
upon another section. Then what is the consequence of that. 

Senator Ervin. The States would have no protection. 

Judge Op. No protection at all. 

Senator Ervin. In other words, there would be no protection in that 

case against governmental tyranny. 

Judge Orv. That is right. He might withhold any act against New 
York and hurl the full force of his wrath against Virginia. 

Senator Ervin. You agree with me in the view that one of the fun- 
damental objections to these broad civil rights bills is that they con- 
stitute a complete negation of the fundamental concept that this is a 
government of laws and not a government of men. 

These bills undertake to vest in the Attorney General arbitrary 
power. He could use the bills for one group or against one section; 
and he can refuse to use them for another group or against another 
section. If these bills were enacted one man, a nonelected official, 
would have control over the law just as if the law were his personal 
possession. 

Judge Ou_p. He could enforce it or not enforce it on his own. 

Senator Ervin. It was always the thought of this country that laws 
should control men and men should not control laws. Aren’t these 
broad bills a complete negation of the basic concept that we have a 
government of laws and not a government of men ? 

Judge Orv. Lagree with you entirely. 

Senator Ervin. Judge, as I see it, if this thing were not tragic, it 
would be comic. We hi ave in this country at the present time as was 
pointed out in Plessy v. Ferguson, and as was pointed out by your 
wise comments on Plessy v. Ferguson, a government in which all peo- 
ple of all races enjoy an equality of right under the law. 

Some of these bills undertake to confer upon the Attorney General 
the power to defray the cost of litigation out of the public treasury 
for the benefit of selected people because of their race. 

Are those who demand the passage of this bill not demanding in that 
aright superior to that ever given to any other Americans in ‘the his- 
tory of this Nation ? 
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Judge Orv. I think unquestionably that is true. 

Now here is another thing, Senator: We heard here, expounded 
put in the press from the North, the idea that our segregation laws 
and the law that provides for the separation of the races in the schools 
places the colored person in a position which they call “second-class 
citizens.” Well the same law that does that prevents the whites from 
going into the Negro schools. Why are not the whites second-class 
citizens if the colored are second-class citizens? It is just a question 
of a division in the races. This question of placing the Negro in the 
position of a second-class citizen is, to my mind, completely an assinine 
proposal because the white citizen would be a second-class citizen be- 
cause he can’t go to the Negro schools. 

They seem to indicate that the white man is free if he should, by 
some quirk of the mind, wish to go into the Negro school, that he is 
free to do it, and that the whole thing is some kind of prohibitor 
proposition directed toward Negroes. That is not the truth at all, 

Senator Ervin. That is a very interesting observation Judge, be- 
cause you could very well say that the decision of May 17, 1954, im- 
poses a second-class citizenship upon people who happen to be white. 

Judge Otp. Yes. 

Senator Ervin. Because it proceeds upon the theory that the only 
overriding factor in interpreting the equal protection of the laws 
clause is a supposed psychological effect of certain action upon colored 
people, whereas the possible psychological effect of such action upon 
white people is immaterial. 

Judge Op. They do not care anything about the white people. 
What do they care about the white people? Have you seen any 
concern whatsoever about the white people of the South?. I haven't. 
They may give the Negro the right to go to a completely Negro 
school or he may go to a white school under these abominable Court 
decrees, but the white man has got to sit there and take it and the 
colored person has a choice and the white person no freedom of 
association. 

Senator Ervin. That is one of the points I was trying to make 
with reference to those who demand the passage of the civil rights 
bills. They attempt to confer upon special groups, on account of 
their race, rights superior to those ever given to any other Americans. 

They would have litigation financed for the benefit of these special 
groups out of the public treasury. They would have the Attorney 
General vested with the power to strike down for such special groups, 
by the waiving of a legal wand, valid State statutes establishing 
administrative remedies which are binding upon all other Americans 
seeking similar relief. 

Not only do they demand rights for these special groups because 
of their race superior to those of all other people, but they demand 
that other people, namely, those who occupy State or local offices, shall 
be deprived of the right to a trial by jury and other basic legal and 
constitutional rights in order that the special groups may enjoy their 
superior rights without resort to the procedures applicable to all 
other Americans. In other words, we have a demand made by those 
who advocate the passage of these bills that certain groups be singled 
out on account of their race and made the special favorites of the 
laws, and exempted from the rules of procedure by which all other 
Americans vindicate their rights. Is that not true? 
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Judge Op. That is unquestionably true, and it goes back to what 
I said just a while ago. I have looked in vain for any concern 
whatsoever from these sources as to the white man’s rights. They 
talk about rights of the colored people, that they have a right to 
force their way into a white school or into certain associations with 
white people, and the white people have no power whatsoever to 
protect themselves against that when they believe that it is wrong 
from the standpoint of the colored people and of the white people. 
It is going to hurt both races. 

It can’t help the colored people, but yet creates a situation of utter 
confusion. As I say, if this proposition ever reaches the point where 
the white people become wrathful toward the colored people and the 
colored people wrathful toward the white people in the South, a sit- 
vation which does not exist today but which is being approached, 
which is being done by this philosophy, then no man living can pos- 
sibly appraise the consequences that will flow from that proposition. 

I cannot conceive of how people in sections remote from the section 
that they seek to impose their will upon, how they can do that with 
a clear conscience. 

I feel that the principle of local self-government is so necessary 
even if it be wrong. You can right something that is wrong if you 
have the autonomy to do it, but something that is forced upon you 
and you have no power to right, then that is an awful thing. 

I believe that lots of people think the mere bringing of two dis- 
parate races into contact will bring about a destruction of whatever 
racial prejudices there may exist. I think the history of mankind 
shows just the opposite. 

I think that what is developing in the great northern metropolitan 
areas shows this out. If you compel them to go together, it is the 
same thing as tying two cats’ tails together and hanging them over a 
wire and expecting them to exist in composure and so forth. 

I think the whole theory behind this compulsory legislation and 
compulsory court orders and decrees is destructive of everything that 
they think it might promote. 

Senator Ervin. Judge, this thing has certainly been carried to an 
unprecedented extreme. For example, there was Stephen Girard 
who amassed some property and placed it in trust by a will which 
directed that the income should be used to establish a school in the city 
of Philadelphia for the education of poor white orphan boys. 

The Supreme Court handed down a most peculiar decision in which 
the Court in effect assumed the authority to write a post mortem codi- 
cil to the will of Stephen Girard who had been, to use a phrase of a 
very fine orator, “sleeping in the tongueless silence of the dreamless” 
for 126 years and who had entertained the very sound belief while 
he walked earth’s surface that the disposition of property by will 
was a function of its owner and not that of judges ccesdiana the bench 
126 years after the will was admitted to probate. I rejoice in the fact 
that the orphans court of the city of Philadelphia was not willing to 
stand by and see the laws governing trusts distorted like that. They 
removed the public trustee, and ordered the trust administered accord- 
ing to the will of the testator, rather than according to the will of 
judges who did not ascend the bench until 126 years after the testator 
ad descended into his grave. 
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If anything can illustrate the absurdity of some judicial thinking, 
if you can designate it as thinking, more than the decision in the 
Stephen Girard case, it has escaped my attention. 

Judge Oxp. It has escaped mine. 

I think this, Senator, whenever a judge goes outside of the law and 
undertakes to change long-established relationships, undertakes tg 
make law—because they are talking about these decisions being the 
law of the land, and it couldn’t be the law of the land unless you cop- 
cede that the Supreme Court can make law—yet the first sentence of 
the Constitution says, “All legislative powers herein granted shall be 
vested in a Congress of the United States composed of a Senate and 
a House of Representatives’—on what theory is it possible to con. 
ceive of these decisions as being the law of the land unless you con. 
cede that the Court has the right to assume power that the Constity- 
tion does not give it. 

Senator Ervin. Judge, that the Supreme Court itself had occasion 
one time to pass on the question whether a decision of the Court was 
law and the Court said it was not law, it was merely evidence of lay, 
That is the only sound legal position to take, because if the decision 
of a court is law, or the law of the land, then the court makes law 
when it hands down a decision, it amends laws when it modifies a de- 
cision, and it repeals law when it reverses a decision. And it does 
that in the face of the fact that it is operating under a Constitution 
which says that all the lawmaking power of the Federal Government 
is vested in the Congress. 

There are two bills pending before this committee in which the 
authors of the bills ask that Congress place the stamp of its approval 
upon the decision in the Brown case, and the other so-called de- 
segregation decisions of the Court. To my mind it would create a 
new precedent in American legislative history for Congress to under- 
take to say that it approves particular decisions of the Supreme 
Court. I would like to ask you if you do not think that it would be 
a violation, in spirit at least, of the doctrine of the separation of 
powers for Congress to undertake to fortify decisions of the Court 
by expressing its approval of them. 

Judge Oxp. ‘The theory there probably is that Congress by ap- 
proving the Supreme Court’s decision will devise means of enforce- 
ment in accordance with section 5 of the 14th amendment. 

Senator Ervin. If Congress has the power to approve court de- 
cisions, it likewise has the power to disapprove court decisions, does 
it not ? 

Judge Oxp. It would seem that the converse of that would cer- 
tainly be true. 

Senator Ervin. It seems to me that anyone who suggests that Con- 
gress ought to approve a court decision is revealing some doubt in 
his own mind as to the validity of such decision. ‘The proposal cer- 
tainly suggests that its author thinks the decision is not sufficiently 
strong intellectually or judicially to stand on its own feet, but must 
be propped up by a declaration of a legislative body. 

Judge Orn. It looks to me like they think there is something wrong 
with the decision or it wouldn’t be necessary to do it. 

Now, Senator, one other thing. You know section 5 of the 14th 
amendment reads, “Congress shall have power by appropriate legis- 
lation to enforce the provisions of this article.” 
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It seems to me that the Supreme Court of the United States has 
changed that provision entirely and made it read this way, “The 
N AAC P shall have power by appropriate litigation to enforce the 

rovisions of this article.” 

Does that look like a fit observation of what they have done? 

Senator Ervin. Exactly, Judge. As a matter of fact, the Court 
has usurped congressional power because it has undertaken—— 

Judge Op. I think the Court has not only done that, it has usurped 
congressional powers and taken over powers that it usurped and dele- 
gated them to the NAACP, it seems to me. 

“Senator Ervin. The Court said in the Brown case, “We cannot 
turn the clock back to 1868 when the amendment was ratified or even 
to 1896 when Plessy v. Ferguson was decided.” 

Now my questions is this: As a matter of constitutional law, was it 
not the duty of the Court to turn the clock back to 1868 and deter- 
mine the intention of those who drafted and ratified the 14th amend- 
ment in order to ascertain its meaning? 

Judge Orn. I certainly think that that must be so, unless a written 
constitution is an absolute farce. 

Senator Ervin. I will ask you if the Supreme Court in the case of 
South Carolina v. the United States which was decided about 1905, 
did not emphatically say that the Constitution was a written instru- 
ment and that as a written instrument its meaning did not change? 

Judge Otp. That is true. Up until this question of dispensation is 
had always been the concept that while the Constitution in its written 
meaning does not change, of course the application may vary very 
considerably. 

Senator Ervin. And in that very decision the Court pointed out 
that the grants of power given to the Federal Government by the 
Constitution do reach into the future and apply to whatever new 
conditions come within their scope. 

Judge Orv. Of course you could not have the same kind of concept 
with reference to interstate commerce in the horse-and-buggy days 
you have with motor vehicles and trains and steamships; but the 
principle is the same. 

Senator Ervin. That is right. That is a very good illustration 
which you gave. While the instrumentalities of interstate commerce 
were very primitive at the time of the adoption of the Constitution, 
the power of the Congress to regulate interstate commerce extended 
into the future and covered whatever instrumentalities of interstate 
commerce thereafter developed. 

Judge Orn. I think that is true. 

Senator Ervin. That is one reason why there is no validity in the 
argument that it is necessary for the Supreme Court of the United 
States to alter the meaning of the Constitution while professing 
merely to interpret, for fear the Constitution might be frozen in the 
pattern which one generation gave it. 

We hear that argument. 

Judge Orn. Isn’t it intended that the Commission should be, un- 
‘ess it is changed by article 5? 

Senator Ervin. That is exactly what I think. 

Judge Orv. That is exactly w hat I think. 

Senator Ervin. It is passing strange, however, that some people 
nave adopted the theory that George Washington, the President of 
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the Constitutional Convention, and Benjamin Franklin, Alexander 
Hamilton, James Wilson, James Madison, and the other Founding 
Fathers, assembled in the Convention for the purpose of writing the 
document which they didn’t intend to have any meaning except what 
might thereafter from time to time be attr ibuted to it by some judges, 

It seems to me that that theory is certainly not a very flattering 
compliment to the intelligence of those hardheaded men. In fact, it 
reduces their mental stature somewhat to the grade of that of morons, 
don’t you think ? 

Judge Oxp. I would certainly think so. 

Senator Ervin. Do you agree with me in this: That the Const. 
tution was written in’ order to place the fundamentals of govern. 
ment beyond the reach of temporary majorities and impatient public 
oflicials, including impatient judges ? 

Judge Orn. It is exactly what the purpose of it was. 

Sen: ator ERvIN. Judge Thomas M. Cooley, in his great book on 
| vonstitutional Limitations,” says that the meaning of written 
constitution is fixed when it is adopted, and is not different at any 
subsequent time when a court may have occasion to pass upon it. 

Do you agree with the soundness of that ? 

Judge Orp. | agree that that is the only way in which constitutional 
government can possibly be maintained. 

Senator Ervin. I very frequently read articles and hear broad- 
casts which say that it is necessary for the judges to usurp the power 
to amend the Constitution while professing to interpret it because 
laws must change. I wonder whether you agree with me in the obser- 

vation that there is no validity in that position for these reasons: 

First, because the powers gr anted to the Federal Government by 
the Constitution reach into the future and apply to any new condi- 
tions which fall within their scope; and 

Second, that the constitutional power of Congress to legislate 
enables Congress to change the law every day, at least as far as the 
power is concerned, in every area 0: ‘life which is committed by the 
Constitution to the Federal Government. 

Judge Orv. That is unquestionably true. 

Senator Ervin. That being true, there is rarely any need for any 
change in the Constitution ‘to unable the Federal Government to 
function in an effic lent manner 

Judge Orv. That is the reason it was unnecessary to change the 
Constitution except very infrequently. 

Senator Ervin. Do you agree with me in the observation that his- 
tory shows that the amendatory process set forth in article V is not 
really cumbersome in any case Where Congress and the States aetu- 
ally wish to amend the Constitution ? 

Judge Orv. I think that was proven in the 18th amendment repeal. 
As soon as the people really got to the point that they wanted it 
repealed, it took place in about a year. 

(At this point Senator Hruska left the hearing room.) 

Senator Ervrx. Vice President Thomas Riley Marshall said that 
: has got so it is as easy to amend the Constitution of the United 

tates as it used to be to draw a cork. [Laughter.] While that is 
st literally true, as you have observed, the adoption and the repeal 
of the 18th amendment shows that the Constitution can be amended 
without much difficulty if the Congress and the States so desire. 
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Judge Oxp. That is right. 

Senator Ervin. This is really no proof that the amendatory process 
in article V is too cumbersome. 

Judge Oxp. It has proved otherwise. 

Senator Ervin. The only evidence ever cited by anybody to prove 
that the amendatory process is cumbersome consists of statements by 

ple who wish the Constitution to be amended in certain ways. 
They say article V is too cumbersome because the Congress and the 
States have failed to amend the Constitution according to their no- 
tions. I can’t resist the conviction that this is no evidence that the 
amendatory process is too cumbersome. It is evidence that the Con- 
gress and the States are wiser than the people who want the amend- 
ments to be made. 

Judge Orv. And advocates of those changes, they really want to 
put something over that people don’t want. Consequently, that is the 
reason they want to circumvent the amendatory process set forth in 
article V. Wouldn’t you agree with that? 

Senator Ervin. I certainly do, Judge. The only illustrations that 
ever were cited to me on this point about how the Constitution ought 
to be amended were illustrations of concepts which neither Congress 
nor the States would ever adopt as long as they maintain any vestige 
of intelligence. 

Judge Orp. I think that is the truth. 

Senator Ervin. I have interrupted you a good deal. Do you have 
any other observations ? 

Judge Op. No, sir. 

Senator Ervin. Do you have any questions? 

Mr. StayMan. No, I don’t, Senator. 

Senator Ervin. Judge, the committee is certainly indebted to you 
for your appearance today. I would like to ask you some more ques- 
tions about the decision in the Brown case. While I have several 
decisions in mind which merit disapproval, I think it would be a bad 
precedent for the Congress to declare that any particular decision is 
good. To say a certain decision is good implies that other decisions 
are bad. 

Judge Orn. Yes. 

Senator Ervin. From my study of this matter, I have come to the 
conclusion, that the debates in Congress show that the 14th amend- 
ment was designed to incorporate in the Constitution the Civil Rights 
Act of 1866. The debates in Congress show that when this bill was 

nding before Congress, the charge was made that the bill if enacted 
into the law, would require mixed schools, and that the Congressman 
m charge of the bill, Congressman Wilson, thereupon sent up an 
amendment to strike out the clause which was charged to have that 
effect, saying he wanted to make it clear that the bill did not require 
mixed schools. His amendment striking out such clause was adopted. 
1 wonder if you are in agreement with my conclusion that the 14th 
amendment. was merely designed to incorporate in the Constitution 
the Civil Rights Act of 1866, which had been thus amended, to make 
it clear that it was not intended to require mixed schools ? 

Judge Op. I think that is true, and I understand this, Senator, 
that the carpet-bag government of South Carolina in the Constitu- 
tion developed by the South Carolina carpet-bag government had a 

40361—59—pt. 1-44 
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provision in there for the mixing of races and the schools, and Con- 
gress refused to OK that constitution as long as it had that provi- 
sion in it. I have read that, but I haven’t read it from the official 
source, but I have read that was a fact. 

Senator Ervin. I have no information on that particular point, 
but I do know this: That the North Carolina constitutional con- 
vention of 1868, which drew a new State constitution with a view to 
having the State being given representation in Congress, passed a 
resolution declaring that the public schools of the State should be 
segregated. 

Does not history show this on a number of occasions, while the 14th 
amendment was being drafted and while the seceded States were 
seeking restoration to representation in Congress subsequent to the 
ratification of the amendment, Senator Charles Sumner of Massa- 
chusetts repeatedly offered bills or amendments to bills to prohibit 
the States operating segregated schools, and Congress defeated all of 
his proposals. 

Judge Op. That is historically true, and the record shows it. 

Senator Ervin. And did not the very Congress which drafted the 
14th amendment make provision for the operation of segregated 
schools in the District of Columbia, and did not every succeeding 
Congress down to May 17, 1954, provide for the operation of segre- 
gated schools in the District of Columbia ? 

Judge Oxrp. That is unquestionably historically true, and the rec- 
ord shows it. 

Senator Ervin. And I will ask you if somewhere in the neighbor- 
hood of 60 or 70 judicial decisions were not handed down by Fed- 
eral and State courts, including such courts as Indiana, New York, 
and California, prior to May 17, 1954, holding that the 14th amend- 
ment permitted the States to operate segregated schools ¢ 

Judge Orn. I know of no decision prior to May 17, 1954, that did 
not hold that the question was within the legislative power of the 
States and that the Constitution did not require the integration of 
races. 

Senator Ervin. My investigation led me to the conclusion that there 
were some 60 or 70 of these decisions, and that some of them were 
handed down, for example, in the State of Ohio, and the’ State of 
Indiana, immediately after the ratification of the 14th amendment by 
the States. 

I will put to you a question for which I have been able to find no 
answer. 

My question is this: Can you give me some reasonable explanation 
how in the light of that history of the 14th amendment, the Court was 
able to say in the Brown case that the history of the 14th amendment 
left it inconclusive as to whether the 14th amendment permitted a 
State to operate segregated public schools ? 

Judge Op. I cannot for the life of me see how the Court, if they 
had examined the record, how in the world they could have ever 
reached such a conclusion. I think it is a clear and absolute distor- 
tion of what is fact disclosed by the record. 

Senator Ervin. I can’t comprehend that. 

Judge Orp. I can’t comprehend how they could have done it. 

Senator Ervin. I can’t comprehend how the Court could have made 
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that statement in the light of the fact that history was all to the con- 
trary, and showed that the matter was considered by those who drafted 
the 14th amendment, and that they rejected the idea that it compelled 
mixed schools. Moreover, that interpretation was placed on the 14th 
amendment by everybody for 86 years. 

Judge Op. Everybody. 

Senator Ervin. Another thing about that decision which puzzles 
me is this: The Court evidently thought that it ought not to admit 
in the Brown case that it was overruling the decision in the case of 
Gong Lum v. fice, which was handed down for a unanimous Court 
by Chief Justice Taft in 1927. In the Brown case, as reported in 347 
U.S. at page 491, the Court expressly declared that “In * * * Gong 
Lum v. Rice (275 U.S. 78), the validity of the doctrine itself” (that 
js, the separate but equal doctrine) “was not challenged.” As a 
lawyer, I cannot escape the conclusion that the only constitutional or 
Jegal question involved in the Gong Lum v. Rice case was the validity 
of the “separate but equal doctrine.” As I see it, this is made exceed- 
ingly plain by the following words of Chief Justice Taft appearing 
in 275 U.S. at pages 85 and 87: 

The case then reduces itself to the question whether a State can be said to 
afford to a child of Chinese ancestry born in this country, and a citizen of the 
United States, equal protection of the laws by giving her the opportunity for a 
common school education in a school which receives only colored children of the 
brown, yellow, or black races * * * The question here is whether a Chinese 
citizen of the United States is denied equal protection of the laws when he is 
classed among the colored races and furnished facilities for education equal to 
that offered to all, whether white, brown, yellow or black. * * * Most of the 
eases cited arose, it is true, over the establishment of separate schools as be- 
tween white pupils and black pupils, but we cannot think that the question is 
any different or that any different result can be reached, assuming the cases 
above cited to be rightly decided, where the issue is as between white pupils 
and the pupils of the yellow races. The decision is within the discretion of the 
State in regulating its public schools and does not conflict with the 14th amend- 
ment. 

Can you reconcile that statement ? 

Judge Oup. I can no more reconcile that statement than I can the 
statement that the history of the thing was inconclusive. As a mat- 
ter of fact, the whole decision in the Brown case, and the language of 
the opinion in which that radical decision is made, simply makes you 
almost despair when you take that decision and read it—that opinion 
and read it alongside some of the great decisions of the Court in prior 
days. 

Have you ever felt about that decision as somebody trying to reach 
not what is right but to reach a preconceived idea? Compare it with 
Chief Justice Marshall’s decisions. One of the things that terrifies 
me in a way—I believe that probably you feel about it very much as L 
do—but how can you have respect for a court that absolutely simply 
holds otherwise than the record shows? I mean, when they say for 
the record with reference to the 14th amendment and separate echools 
is inconclusive when you know it is not inconclusive. 

Senator Ervin. Judge, one of my acquaintances told me some time 
ago that-I had taken an oath to support the Constitution, and that my 
oath required me to accept as valid the decision in the Brown case. 
I told him I might be able to accept his theory if he could tell me 
why it was that my oath to support the Constitution compels me to 
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accept as valid what the Court said in the Brown case, while the 
identical oath of Chief Justice Warren and his associates to support 
the same Constitution didn’t require them to accept as valid what the 
Court said in the Gong Zum case. And thus far I have gotten no 
explanation from my friend. 

Judge Otp. You can’t get anybody to answer that, can you? 

Senator Ervin. No. 

Judge, one of the greatest of Virginians, George Washington, gave 
a farewell message to the American people. It has one thing in it I 
think it would be well for all Americans to memorize. It is his state- 
ment concerning the distribution of constitutional powers. Wash- 
ington said on this point: 

If, in the opinion of the people, the distribution or modification of the consti- 
tutional powers be in any particular wrong, let it be corrected by an amendment 
in the way which the Constitution designates. But let there be no change by 
usurpation ; for though this, in one instance, may be the instrument of good, it ig 
the customary weapon by which free governments are destroyed. The precedent 
must always greatly overbalance in permanent evil, any partial or transient 
benefit which the use can at any time yield. 

You may have the quotation there. 

Judge Oxp. I have a quotation from Washington’s farewell address 
on the question of the spirit of encroachment, which, I think, prob- 
ably ought to be read in the record here. And it reads this way: 

The spirit of encroachment tends to consolidate all of the departments in one, 
and thus to create whatever the form of government a despotism, a just estimate 
ef that love of power, and proneness to abuse it, which predominates in the 
human heart is sufficient to satisfy us of the truth of this position. The neces- 
sity of reciprocal checks in the exercise of political power, by dividing and dis- 
tributing it into different depositories, and constituting in each the guardian of 
the public weal against invasion by the others, has been evinced by experiments 
ancient and modern, some of them in our own country and under our own eyes. 
To preserve them must be as necessary as to institute them. 

Senator Ervin. I have always had the feeling that the usurpation 
of governmental authority by any branch of the Government is repre- 
hensible and merits the condemnation of all good Americans. There- 
fore, I think you cannot justify the usurpation of governmental au- 
thority by anybody, whether it is usurped by the President, or by the 
Congress, or by the Supreme Court. I think it is the duty of Ameri- 
cans to resist governmental encroachment and governmental usurpa- 
tion from any source whatever. I don’t think a man does his duty to 
his country unless he resists it. I do not advocate anybody who isa 
party to disobeying a decree of the Court. I think a party of the 
case should obey the decree of the Court, no matter how unconstitu- 
tional or unreasonable he thinks the decree to be. But all Americans 
have not only the right, but the duty to resist governmental usurpa- 
tion. I rejoice in the fact that some great men of the past. have taken 
that same view, notably Abraham Lincoln in his debates with Judge 
Douglas. The late Chief Justice Harlan F. Stone also said something 
along this line. He said that— 


Where the courts deal, as ours do, with great public questions the only protec- 
tion against unwise decisions, and even judicial usurpation, is careful scrutiny of 
their action and fearless comment upon it. 

Judge Oup. Senator, the Virginia Convention of 1788, which ratified 
the Constitution, and which was, as you well know, composed of such 
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men as Patrick Henry, George Mason, James Madison, John Marshall, 
and a great galaxy of very wonderful men, and it stated this: 

That Government ought to be instituted for the common benefit, protection, 
and security of the people, and that the doctrine of nonresistance against 
arbitrary power and oppression is absurd, slavish, and destructive of the good 
and happiness of mankind. 

Senator Ervin. The decision in the Brown case leaves me with a 

rofound fear for the future of America. This is true because it 
eaves me with the impression that the majority of the Warren Court 
accepts this very startling constitutional theory : namely, that the Con- 
stitution of the United States automatically amends itself from time 
to time without any change in its phraseology being authorized by the 
only agencies which have the power to amend it, i.e., Congress and the 
States, and that the majority of the Court alone is vested with the 
exclusive power to determine when these automatic amendments occur, 
and what the nature and the scope of such automatic amendments are. 
Do you have that fear? 

Judge Oxp. That is, I think, the fear that is inherent in these 
decisions. 

Senator Ervin. And the reliance upon books on sociology and psy- 
chology as a basis for changing the established interpretation of the 
constitutional provisions also leaves me with the fear that we no longer 
have any security in the Constitution. This is certainly the case if 
the Court is to hold that the meaning of the Constitution is to be al- 
tered every time a new book on sociology or psychology is written. 

Juge Op. That to my mind, and a reliance on the so-called mod- 
ern authority or sociological authority 

Senator Ervin. And it is especially disturbing to see the Court base 
its decisions upon statements of sociologists and psychologists who 
are not witnesses and who are subjected to cross-examination, which 
would probably disclose that they had no more sense than any of the 
rest of us. 

Judge Oxip. And probably didn’t know a doggone thing about 
what they were talking about. 

Senator Ervin. Mr. Slayman. 

Mr. Starman. Mr. Chairman, if it would be appropriate, I would 
like to ask some questions, now. 

Senator Ervin. All right. 

Mr. Starman. Judge, suppose the Congress had the proposition 
before the Senate and the House to express congressional approval 
of Brown v. Topeka, the school desegregation cases? Suppose the 
Congress defeats the proposal, votes it down or tables it, or sends it 
back to committee. In your opinion, does that have any legal effect ? 

Judge Op. I wouldn’t say that the Congress could really create 
any legal effect so far as the decision is concerned, that the decision 
itself does not have within it. If the decision is wrong, and the de- 
cision is usurpation of power, nothing that Congress can do would 
keep it from being there. I don’t see—it seems to me that Congress 
would be expressing doubt about it even if they attempted to bolster 
it up. 

Mr. StayMAN. Do I draw the correct conclusion from your ex- 
pression of your views: If Congress disapproved it or approved it by a 
sense resolution or in a preamble to a civil rights bill, or in a specific 
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provision of a civil rights bill, that that action by Congress in and of 
itself would have no legal effect, whether it approved or clisapproved 
the decision ? 

Judge Oxv. I don’t see how it could have any legal effect. I am so 
confused about the present concept of legal effect and legal things, 
that I have got a great deal of doubt whether you can draw any kind 
of conclusion of what is legal and what is not legal, the way the 
Court is doing now. 

Mr. Starman. Judge, turning to the historical discussion of a little 
while ago about the 14th amendment—do you think the C ourt should 
reeaxamine its interpret ation of “persons” and “citizens,” and say 
today that prev ious decisions have been wrong when they have decided 

“equal protection of the laws” and “due process of law” include cor- 
porations ? 

Judge Orv. Well, to my mind, the 14th amendment is something 
that was brought about by the naked use of force. It was certainly 
never placed in the Constitution by the consent of the governed, 
I think it violated the noblest expression in the Declaration of In- 
dependence, that government derives its just powers from the consent 
of the governed, and that was certainly not true with reference to the 
14th amendment. 

Now, as to what you are going to do with all the things that have 
developed under the 14th amendment, I don't know. I don’t have 
much hope that the courts or Congress will ever do away with the 
14th amendment, or to amend it, or to submit it under article V for 
amendment. I don’t think they are going to do that. It doesn't 
look to me like there is any desire to do that. I do think this: In 
view of the unsavory history of the 14th amendment, I do believe 
that all decisions of power, departments of power, the judicial, legis- 
lative, and executive, should undertake to not enlarge the nebulous 
provisions in section 1 of the 14th amendment. Certainly no man on 
the face of the earth would think that the Southern people would 
have much respect for the 14th amendment. 

You take my own case, the very process that was used to put the 
14th amendment in the Constitution impoverished my mother and 
father as they grew up. You think I have got much respect for it. 
I may respect certain powers, but as for having any respect for the 
14th amendment as being something that merits respect in itself, I 
couldn’t have it. It was ‘something that was put over at the tremen- 
dous—the utter impoverishment of the Southern white people by 
the use of military power to do it, and to bring it about, and that 
military power was used to bring about the 14th amendment. 

Mr. StayMan. Judge, with reference to the Supreme Court decision 
on May 17, 1954— Brow n Vv. Topeka, the school desegregation case— 
there has been surprise expressed about that decision which was 
unanimous. Don’t you find in reading prior cases that this was almost 
to be expected? I invite your attention to the decision respecting 
State enforcement of restrictive land covenants that involved racial 
clauses; the law school cases; the university cases; the transportation 
cases. Wasn’t age decision of 1954 to be expected ? 

Judge Orv. I don’t think so. Of course, we can recognize that the 
Court has been usurping State power right along, and I a they 
were in the question of the covenants that you speak of. I don’t see 
any reason in the world why people shouldn’t have the right to cov- 
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enant for the proper safeguarding of the value of their own property. 
You ask me whether I agree with the decision of the Court in 
that 

[ Laughter. ] 

Mr. Starman. No, Judge; I didn’t ask you whether you agreed 
with the decision. I was assuming from your testimony that you 
were critical of it. 

I was asking if you saw any handwriting on the wall or expectation 
that this decision was in the offing because of decisions in cases of the 
preceding 10 or 15 years? 

Judge Oxup. Oh, I think we could see the handwriting on the wall 
ever since the Court was packed back in the late thirties and forties. 
There are plenty handwritings on the wall. I never thought they 
would undertake to create such a transformation of the whole social 
structure of a great section of the country as it did on May 17, 1954. 
I never thought that. I thought they would certainly have a little bit 
more restraint than to do that. 

Mr. Stayman. With these prior decisions, which I take it from 
your remarks you did not approve of, or did not agree with at the 
time—— 

Judge Orv. Of course, I don’t. 

Mr, Starman. Those prior decisions, in the preceding 10 or 15 
years, culminated in the school desegregation decision of 1954. Isn’t 
it possible that what was finally dealt with in 1954 was a subject 
matter that affected more people more deeply than the restrictive- 
covenants’ cases, or the higher education cases, or the transportation 
cases ¢ 

Judge Orv. Well, I would say this: That while in some of those 
cases, like the restrictive covenants cases and cases involved in univer- 
sities and colleges, the effect of it was such that although distasteful 
and although abhorrent, could be lived with, but the decision of May 
17, 1954, if carried to its fullest implication cannot be lived with. It 

‘annot be otherwise. It is completely destructive. We have lived 
with a whole lot of things in the South that we didn’t agree with at 
least one little bit, but we could live with them. But in my opinion 
you cannot live with the decision of May 17, 1954, because it will de- 
stroy all amity and good will between the races. It will do just 
exactly what probably the decision was intended not to do. But the 
decision is, to my mind, just simply a very foolish thing, and I don’t 
think you can live with it. It is such a drastic and a complete prop- 
osition that I think its potential for absolute trouble and catastrophe 
is just unlimited. When you say, you probably assume that because 
we didn’t interpose or raise all kinds of cane about these other de- 
cisions that we approve of them. Of course, we didn’t approve of 
them, but we could live with them. 

Mr. Srayman. Thank you very much. 

Senator Ervin. Those decisions didn’t give me pause when they 
were handed down. Where the question came up whether Missouri 
had complied with its constitutional obligation to give Negroes sepa- 
‘ate but equal facilities in the shape of a law school, it appeared that 
Missouri had no law school whatever for Negroes. This being true, 
it was clear as the noonday sun that Missouri didn’t comply with the 
separate but equal doctrine. Moreover, if my memory serves me 
right, Chief Justice Hughes wrote that decision, and stated, in sub- 
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stance, in the very first paragraph that the Court recognized that the 
14th amendment permitted the States to operate segregated schools 
if the facilities offered the races were equal. In other words, he ex- 
pressly recognized the validity of the doctrine of Plessy v. Ferguson, 
Incidentally, the “separate but equal” doctrine did not originate in the 
mind of some southerner. It was originated by the Supreme Judicial 
Court of Massachusetts in 1849. In the Oklahoma and Texas cases, 
the Court expressly put its decisions on the proposition that the facili- 
ties furnished Negroes were not equal. Consequently, there was an 
acceptance by the Court up to the May 17, 1954, decision of the validity 
of the separate but equal doctrine. It was apparent in the J/issouri, 
Oklahoma, and Texas cases that the Court was recognizing and apply- 
ing the separate but equal doctrine. 

As a matter of fact, it never occurred to me as a lawyer that the 
Court would so far forsake its judicial role as to repudiate a consti- 
tutional doctrine recognized and applied from 1849 down to date by 
every court, both Federal and State, which had ever had occasion to 
pass on the question. If the Court had been faithful to its proper 
function in our constitutional system, it would have upheld the “sepa- 
rate but equal” doctrine in the Brown case, and left those seeking its 
abolition to ask the Congress and States for an amendment conforming 
to article V of the Constitution. But even if the Wissour7, Oklahoma, 
and 7’ewas cases did constitute a prophecy of what the Court would 
do in the Brown case, they did not add any sanctity to the unjustifiable 
decision in the Brown case. 

If a man tells me today that he is going to murder me tomorrow, his 
warning does not make my subsequent murder legal. 

I would like to make an observation with reference to this question 
of including corporation within the word “persons” in the 14th amend- 
ment. Despite Justice Black’s crusading for the idea that corpora- 
tions ought to be excluded, from the 14th amendment, I am convinced 
that the Supreme Court properly interpreted the word “persons” as 
used in the amendment to embrace corporation. This is true because 
at all times from the time Sir William Blackstone wrote his “Commen- 
taries” down to this moment the word “persons” has always been con- 
strued to include all legal persons regardless whether they are natural 
persons in the shape of human beings or artificial persons in the shape 
of a corporation, unless the context in which the word appears forbids 
it. Certainly if there is any concept of justice embodied in the 14th 
amendment, it certainly would be that a State ought not to be allowed 
to deprive corporations of the equal protection of the laws by apply- 
ing one kind of law to one corporation and another kind of law to 
another. 

Judge Orn. I think you are entitled to that. 

Senator Ervin. Now, judge, the 14th amendment, insofar as the 
due process clause, and the equal protection of the laws clause are 
concerned, is simply a prohibition upon the action of States, is it not? 

Judge Ovp. It certainly is expressed that way in section 1 of the 
14th amendinent. 

Senator Ervin. Insofar as the language of the 14th amendment is 
concerned, and insofar as the decisions under that amendment are 
concerned, the amendment constitutes merely a prohibition on the 
State action it forbids. 
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Judge Orv. That is unquestionably true. I don’t know what they 
are going to do from now on. I really don’t. 

Senator Ervin. I don’t think anybody knows. 

Judge Oxp. It is terrifying to me. 

Senator Ervin. That is the thing that pales me. 

Judge Op. It pales me. 

Senator Ervin. When this question was up in 1957, I called At- 
torney General Brownell’s attention to the way his bill was phrased 
in part 3, and also in its voting rights provision. I also called his 
attention to the case of United States v. Harris, and other decisions 
of the Supreme Court in which the Court had adjudged similar legis- 
lation unconstitutional on the ground that it could be applied to indi- 
viduals as well as to State officials. I told him then his bill was 
unconstitutional in certain respects for the same reason. 

Judge Orv. What did he say ? 

Senator Ervin. The Attorney General said that the Department 
of Justice would not apply the provisions of the bill to any situation 
where it would be unconstitutional for the Department to do so—an 
answer Which indicated to me that I had not conveyed to the Attor- 
ney General the point I was making. I was not at all surprised a few 
weeks ago when United States District Judge T. Hoyt Davis entered 
an order dismissing the Attorney General’s suit against the registrars 
of Terrell County, Ga., on the ground that the voting rights pro- 
visions of the Civil Rights Act of 1957 are unconstitutional because 
they are so broad that they apply according to their phraseology to 
the acts of individuals as well as to those of State officials. Judge 
Davis based his ruling on the decision in the Harris case and other 
eases In which the Supreme Court held that it is incumbent upon Con- 
gress to limit its laws to situations embraced within the legislative 
power of Congress, and that the courts cannot limit the extent of an 
act of Congress to an area in which Congress has the power to legis- 
late when the act itself is so broad in its terms as to apply to areas 
beyond the legislative power of Congress as well as to areas lying 
within such legislative power. 

I was impressed by the very fine opinion that Judge Davis wrote 
in dismissing the suit. I noticed in the morning’s paper that the 
Justice Department wants to have the ruling reviewed by the Supreme 
Court. 

Judge Outp. Yes; they wouldn’t want anything like that to stand. 

Senator Ervin. Unless the Supreme Court is going to throw an- 
other handful of sound decisions out of its judicial window, it is 
going to have to affirm Judge Davis’ opinion. And under the deci- 
sions cited by Judge Davis, the provisions of the Douglas bill in large 
part, and the provisions of the Javits bill in large part, are uncon- 
stitutional. It puzzles me why people press for legislation of this 
character when its constitutionality has been squarely challenged by 
Judge Davis’ decision, and why they are not willing to wait until 
the validity of the challenge has been determined. As we say in 
North Carolina, I don’t know why they are so hot on the mush. 
[Laughter. | 

Thank you very much, Judge. 

Congressman Dorn, the committee is delighted to have you here 
and we will be glad to hear from you at this time. 
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STATEMENT OF HON. WILLIAM J. B. DORN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF SOUTH CAROLINA 


Mr. Dorn. Thank you, Senator. 

I want to assure the committee that I am going to take only a fey 
moments, because I realize it is getting late. But I did want to 
appear here and register my protest against this iniquitous legislation, 
Let me say before r begin, Senator, my wife being a North C arolinian, 
we are very proud of the great record you are making over here for 
constitutional government, “for freedom, and liberty for all the Ameri- 

can people in every section of this country. I agree with the distin- 
guished North Carolinian from your State who spoke here in Wash- 
ington not long ago, Mr. Herbert Jones, when he said we are the 
true liberals, we believe in the liberties of our people; we have con- 
fidence in the individual citizens. We have confidence in the loca] 
communities, and in the States, and in the ability of the citizens, at 
the local and State levels, to govern themselves. I honestly do net 
believe, Senator, that some of the extreme liberals of tod: Ly have 
any confidence in our people at the local and State levels to govern 
themselves. Therefore they advocate this type of fascism which is 
to concentrate more and more power in the hands of the Government 
here in Washington. This is a dangerous trend. It could well nul- 
lify all of the things that our men fought for during World War II. 
I happened to be one of that group. “We thought we were fighting 
for our traditional heritages and principles here in America. T hen 
to see them all destroyed at home by ever-increasing delegation of 
power and usurpation of power by the Federal Government i IS a very 
dangerous trend. 

I ‘speak here, Senator, as an American, not as a southerner or to 
represent any particular section of America. I am _ just deeply 
alarmed at the lack of confidence in these modern day Fascists here 
in America at the ability of people to govern themselves at the local 
level. These liberals do not show the proper respect for the rights of 
our States and local communities. If you will go back and study, 
you will see that this trend in America is almost identical to the one 
which resulted in the overthrow of the Weimar Republic in Germany. 
Adolf Hitler went out into the byways and grassroots: and made 
speeches arousing the people and gradually as he grew in power— 
his party was a minority party to begin with—but when he was made 
Chancellor by Hindenburg, he went about a -arefully conceived plan, 
first. to discredit the Reichstag, the people’s parliament. It was 
similar to the trend in America today to discredit Congress, which 
is very evident in nearly every paper we pick up. He discredited 
the Reichstag, burned the building, took over the powers of the Ger- 
man Congress, and made a rubber stamp of this great body elected by 
the people. Then he destroyed the states, and then he abrogated unto 
himself the power of the courts in Berlin, then he was able to perse- 
cute minority races. 

I might say right there, Senator, that I cannot understand why 
minority races and minority creeds in America today are not opposing 
legislation such as the Javits bill and the Douglas bill. 

‘Senator Ervin. If I may interject myself at this point, that is what 
astounds me. Why minority groups think that they can with im- 
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punity strike down basic safeguards in order to subject the majority 
to their will, and ignore the fact that the minority groups are the 
people who need most of all the safeguards of whic h they would rob 
others. 

Mr. Dorn. Exactly, Senator. I might add right there at that 
point, that the greatest safeguard that minority races and religious 
ereeds have in America tod: ay is not the power of the Attorney ‘Gen- 
eral of the United States or the courts of the United States, but the 
49 States and the constitutions of these sov ereign 19 States. I could 
point to history today and prove that no minority race has ever been 
persecute 1d on a nationwide basis and that is the basis that they should 
fear most. ‘They have never been persecuted on a ni itionwide basis 
in a country with State rights, and State constitutions where each 
State is respected by the other States and by the National Govern- 
ment. Only in countries such as Nazi Germany, Fascist Italy, Com- 
munist Russia, Imperial Rome, only in nations where all the power 
was concentrated either in the hands of one man or a very few men, 
have we ever seen real nationwide liquidation or persecution of races, 
minority races, purely because of color; and only in those nations 
such as France under Louis XIV, XV, and XVI; Spain under 
Phillip, IL; England under George, III do we find religious per- 
secution. 

And right there, Senator, [ can’t understand for the life of me why 
some of our so-called re sligious leaders today are coming out for this 
legislation and endorsing the May 17 decision of the Supreme Court 
of the United States. If the y knew what the ‘y were doing, Senator, 
[ honestly believe they would be right here behind this table opposing 
this concentration of power in the hands of a few people, because 
history will prove that in no nation where they had state rights, 
3,000 or more local county governments, and individual liberty, have 
we found religious persecution on a nationwide basis. Certainly not 
here in America. You might have it at the local level or in the minds 
of some individual, but never on a nationwide basis as long as we 
have this constitutional guarantee of State rights and free local gov- 
ernment. 

I might say, Senator, we are in a very critical hour here in our 
country, if those of us who, as you so ably put it a minute ago, be- 
lieve in the rights of the people or believe in the abilities of the people 
at the local and State level of government, to govern themselves, if 
we don’t make ourselves heard, I greatly fear for the future. I 
wouldn't dare come before this committee and ask for punitive legis- 
lation on the great State of New York or the great State of Massachu- 
setts. I have every confidence that those people can handle their 
problems much better than I, and much better than the people of 
your great State or my State, and so therefore I wouldn’t dare come 
here and advocate legislation that would be sectional. In other words, 
[ just have confidence in those people at the local level and at the 
State level. 

I might say this: It is also regrettable in these later days we do 
not have enough men to stand up on the floor of the House and the 
Senate as William E. Borah did in 1938. In his great speech he said 
that far be it from him to judge any section of this country. He 
quoted the Bible in numerous instances and said, “Judge not lest you 
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yourself be judged.” He joined with other great constitutional law- 
yers and defeated the so-called antilynch bill of that day and time, 
I think subsequent events have proven that he was correct and I am 
going to use his success in defeating the Federal antilynch bill as a 
rights fight today. 

In 1889 lynching in America reached a peak. I think there were 
84 people in America lynched that year in all sections of the country, 
I may be wrong, but approximately 84 or 100, somewhere along in 
that neighborhood. Every 10-year period subsequent to 1889 showed 
a decline in the number of annual lynchings in America. Well, here 
is the amazing part about it. During that period when lynching was 
on the increase, or at the top, there was little agitation for Federal 
antilynch legislation, but as the number of ly nehings decreased rapidl 
and it looked like in the 1930’s, Senator, that the South and the W est 
and all the sections of the country would solve this problem at the 
local level, certain groups became desperate to get a Federal anti- 
lynch bill written. Ostensibly, the only reason I can think of is sO 
they could claim politic al credit for the ‘good work done by the people 
in the West, and in the South, and all sections of the country fora 
period of a hundred years. 

Our people through their local government and State government 
became aware of this horrible crime and eliminated it once and for 
all. ‘Today you hardly ever hear the word “lynch” mentioned. We 
did have one here recently, but I understand this is the first one since 
1955. In other words, this is not a national problem. It was solved 
because we had wise men in the House and in the Senate who left 
this problem to the States and the States solved it. 

And I rather think that the one that we have had here lately, and 
here last year, the one in Chicago, and one in Boston, are a result 
of this agitation, this legislation, or the proposed legislation. And 
I believe it is the time for good thinking Americans to realize just 
as William E. Borah told the U.S. Senate in 1938 that the people of a 
certain section of this country are just as honest, just as patriotic, just 
as forthright, just as tolerant, as the people of other sections. 

I might say this, Senator, in this connection right here, and pani is a 
personal observation, that I don’t think anyone can argue against: 
We have a lot of new industry moving into my Third South C ‘arolina 
District, as you have in your great State of North Carolina. It has 
been my observation after 10 years in Congress, and I have known 
many of these industrialists personally, who come from that great 
section of the country, New England, New York, Illinois, and Mich- 
igan, after several years these people from other sections adhere 
more strictly to the heritages, traditions and principles of the so- 
called Southern people than we do ourselves. 

Sometimes we native Southerners have to extend a restraining hand 
in race relations and in religious tolerance to our European friends 
who have come to this country in the last 15 to 20 years. I do not 
know of a single person in my district, born abroad, who is as toler- 
ant on the question of race relations, religious beliefs, as the original 
Americans of my section of the district. And I know many “GI's 
who married abroad during World War II, and I know, Senator, 
what I am talking about in this relation. Some of my people have 
had to restrain some of our European friends from southern Europe 
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particularly, regarding race relations, and I em proud that my 
eople did enlighten these people and inform them that they should 
pe tolerant and in America we don’t want the kind of race relations 
existing in the Near and Far East and in Africa. Such things are 
alien and foreign to America, and I think we have done a good job, 
Senator, in educating many people who have come there as to proper 
conduct of local affairs, particularly racial tolerance, and religious 
tolerance, and things of that nature. 

Senator, I feel very deeply about this for the reason you were dis- 
cussing a moment ago, and the judge from Virginia. We need peace 
in this country today. We need understanding. We need to get along 
better more than ever before in the history of our country. We are 
threatened by a great force from without—Red communism. Now 
here is one of the most stupid things, Senator, about this proposed 
legislation. Every time I pick up a “civil rights bill, I know it is 
true of the House bills and I assume it is true of the Javits and the 
Douglas bills, they mention world opinion. 

In other words, they are not legislating for America, they are legis- 
lating to please people all over the w orld, and all Russia has to do, 
according to that fallacious theory of legislation, is to get up, have 
their agents in the United Nations, and in 1 other countries all over the 
world to start criticizing the American Constitution. 

Senator Ervin. They say if you don’t do like we think you ought 
to do, Russia might criticize us. 

Mr. Dorn. Exactly. Of course, Russia is behind that. 

Senator Ervin. And then they say if you don’t do like we think 


you ought to do, we are going to lose the support of caste-ridden 
India. 


Mr. Dorn. Right, exactly. 

I think that is the surest way for this country to destroy the lib- 
erties of our people, and eventually to become communistic is through 
this insidious Russian propaganda, and it has been my privilege ‘to 
study somewhat of the brainwashing techniques used by the Com- 
munists in Korea. They are using it, Senator, today, on a nation- 
wide basis. It worked in Korea in the majority of cases, according 
to the Defense Department records. These reports will prove that 
in a majority of cases where the GI’s were not thoroughly indoc- 
trinated in the principles of the U.S. Constitution, the men were 
brainwashed. I think today on a national scale the Russians are 
making an attempt to brainwash this country and make us adopt 
totalitarian methods through the back door. I must say it is sue- 
ceeding. 

It is alarming. On pages 4 and 5 of the committee report of the 
House 2 years ago when the civil rights bill was passed, it was right 
there, “bec: ase of world opinion,’ and it is mentioned twice in this 
other bill in the House this time on page 2, and I think over on 

age 4 or 5, they mention about “world opinion.” Let me say this, 
Relator, if we are going to predicate legislation on that basis, then 
we better destroy the Constitution right now and we better abandon 
our churches because Russia is not going to be satisfied when we pass 
this bill. Eventually she will say we don’t believe in God, and we 
want you to destroy religious freedom in America. I imagine there 
will be some Senator or some Member of the House who will come 
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along and introduce a bill saying, “Well, we have got to get along 
with Russia.” This is a dangerous t hing, and it "has gone much 
further than the average American thinks or—I might say, Sena- 
tor—than the average Member of C ongress realizes. Hardly do J 
ever hear a speech on the floor on any subject when it concerns civil] 
rights or the. Supreme Court, or expenditures of money, but that they 
don’t s: ay, “Well, we have got to do this because of world opinion” 

Senator Ervin. The most F dr: astic of these bills would alter the legal 
system of the United States, which is the finest legal system that has 
ever been devised in this world. It is a legal system based upon the 
conviction that everybody should be able to look in a law book and 
determine what his rights are, and not have to depend upon the whim 
of an attorney general or any other bureaucrat for his rights. Yet 
we are told that if we do not impair this legal system, world opinion 
is going to be turned against us. That is simply absurd. 

The very reason people « ‘ame to this country was because they didn’t 
like the way things were run in other parts of the world. But now, 
we are told that we must rob some Americans of such basic rights ag 
trial by jury, and deprive the States of the power to act under the 
Constitution for fear that some unidentified people over in Europe 
or Asia or Africa or the islands of the sea may forsake us because of 
their dislike of the fundamental basis on which the American system 
of law and government rests. I think it is time for us to pay a little 
bit more attention to the dictates of commonsense and to the wishes 
of Americans who revere our constitutional and leg: al systems. 

Mr. Dorn. And here is a funny thing about it, Senator, we are not 
winning the r respect of Russia or any other country of the world by 
changing our Constitution or by establishing a Supreme Court die- 
tatorship in this country. We are not winning them at all. They 
don’t respect us for that. What we need to do is legislate for the 
American people in the traditions and concepts of ‘the Founding 
Fathers of this country, and then the world will respect America, 

As far as race relations are concerned, I only wish that other coun- 
tries of the world had handled their major race problems as well as 
the United States of America. Hitler solved his by liquidation. So 
did Mussolini, and so have the Russians. They liquidated the white 
Russians, the Ukranians, and this was largely based upon race. And 
they liquidated the Poles because they were afraid they might have 
the intelligence and the background to raise a revolution. So I say 
that our handling of this problem has been far superior. We need to 
be congratulated, Senator, instead of harassed and hounded. I say 

“we,” T say all the Amer! ican people who are tolerant and who believe 
in improving race relations and have contributed so much. 

I also would like to point out some of my observations in some of 
the countries during the war of our great allies. They were more 
intolerant concerning race than we were. The same is true in South 
Africa and the Mideast. I remember ge gla a few years 
ago; the driver of my automobile said, “I am a Moslem.” He said, 
“The Hindus burned’ my wife and my aaeaine year before my 
eyes, m made me look at them, because I was a Moslem.” ” He said, “You 
probably don’t know that, but there have been a million people killed 
here since World War II because of religious and racial differences.’ 

I came on then to Beirut, Senator, and we had to circle an hour in 
the air because they wouldn't let the plane—this was in Saudi Ara- 
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pia—and Beirut later on, they wouldn’t let the plane land because they 
thought we had a little Jewish boy on the plane, and we finally con- 
vinced — this was an American plane and the boy was all right, 
but they came to the plane with long knives. They wanted to m: rake 
sure, oo I have never seen anything like that, Senator. I was 
shocked. And I just couldn't help but. think how far superior here 
jn America we handle our racial problems, and religious differences. 
And then we came on to Beirut. I went down and visited some of 
the Arab refugees in Lebanon, thousands of them living in little 
crocus sack huts, the kind of sacks we buy fertilizer in in North 
Carolina and South Carolina. They were living in horrible condi- 
tions. I was told a hundred thousand people had been killed, and 
many more wounded in that area of the world since World War II 
because of religious and racial differences. 

What I am afraid of, Senator, is that some of these agitators want 
to see the fine rel: ationship 1 in America and the gradual progress e 
upset, and strife in America, which wouldn’t benefit this country a 
all, but will benefit the great enemy, Russia. 

So, I say again, I oppose all these so-called civil rights bills. Nat- 
urally, if a bill is going to pass, we would rather see the McC ullough 
pill or the Lyndon Johnson bill, or the Everett Dirksen bill, but I 
just hope we can reject all this legislation because it is an insult to the 
people in this country who have worked so hard and so long with 
patience and tolerance to solve this great problem. As I commend 
to your committee, Senator, a rereading of the great speech by Wil- 
liam E. Borah in 1938 on this very subject. 

Senator Ervin. ‘Two years ago, 1 read a great many of those 
speeches and I was impressed by the fact that William’ E. Borah, 
Thomas Walsh of Montana, and the other men of that day who could 


justly lay claim to the title of being liberals, were all opposed to leg- 
islation of this character. 


Mr. Dorn. Absolutely. 

Senator Ervin. And now a strange thing has occurred. Most of 
the people who advocate the passage of this | legislation profess them- 
selves to be liberals. Well, the word “liberal” is a word which at 
one time had a grand meaning. I would have felt complimented in 
former days to have been called a liberal because a liberal at that time 


was a man who had confidence in the people and was willing to see 
them serve on juries. 


Mr. Dorn. Right. 

Senator Ervin. Thomas Jefferson was numbered among the true 
liberals. He believed the people could be trusted. 

Mr. Dorn. He said the least governed are the best governed. 

Senator Ervin. The true liberals believed that the people in the 
localities could be trusted to deal with their own affairs. They be- 
lieved in liberty. They believed the people should have freedom of 
thought. 'T hey believ ed that the law couldn’t give freedom of thought 
to wise men, without giving it to foolish men, so they were willing 
for both the wise and the foolish to have it. They didn’t believe in 
conformity. Now some people who call themselves liberals want to 
deprive others of freedom of thought, and freedom of action, unless 
the thoughts and actions of others ‘conform to theirs, These have no 
confidence in the capacity of the people to run their own affairs, be- 
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cause they have no confidence in people, and they want to substitute 
rule by judges appointed for life for government by officials elected 
by the people. They want to resort to court writs and other kinds 
of force to compel everybody to conform to their notions. 

Mr. Dorn. That is one of the dangerous things I can see in our 
country today, this attempt to beat down any State or any communit 
or any individual that dares to be different, and to stand by the old 
concepts of our constitutional form of government. The Declaration 
of Independence and the Bill of Rights, we don’t hear much about 
that any more, Senator, and you were talking about this world 
thin 

Sedation Ervin. One of the chief declarations of the Declaration of 
Independence has been repudiated by those who advocate the most 
drastic of these bills. Thomas Jefferson said in the Declaration of 
Independence that one of the reasons why the 13 colonies should sever 
their political bands with England was because the English Crown 
had deprived the American colonists in any cases of their right to 
trial by jury. When the bills containing part 3 were up before in 
1957, the advocates of the bills admitted that the purpose of them was 
to deprive office holders in the South of the right of trial by jury for 
fear that southern jurors might not return the kind of verdicts that 
they would like to see returned in cases which had not yet originated. 

Mr. Dorn. Senator, the people at the grassroots, and I have 
traveled all over this country lately, all sections of this country, the 
people are beginning to be alarmed about this kind of legislation, and 
they are alarmed about this conformity because it’s like Russia. They 
asked me, “Don’t all the people agree in Russia? Don’t they have one 
press, one radio, one television? What the Government puts out on 
TV, radio, and television, in the press, isn’t it all from the same 
thing—the Government?” I answer them and tell them that is ex- 
actly right and we are going a long way in that direction in this coun- 
try. If you get every body to agree, and your minority groups are 
afraid to speak out, and the minority groups include all kinds of 
minority groups and sectional groups, why then you have exactly 
what you have in Russia, you have exactly what you had in Germany, 
with one ticket on the ballot, Senator, and sure the 98 or 99 percent 
of the people vote that one ticket because there is no other ticket on 
the ballot. 

One of the most dangerous things in this bill—I can’t sleep nights 
thinking about it—is to give this power to the Health, Education, and 
Welfare, to go out and hold hearings and decide whether or not these 
people are conducting their schools according to the concepts of the 
decision of the Supreme Court. This is a terrible thing. I fear, Sen- 
ator, this: I fear that this whole thing, and I hate to say things like 
this in a public hearing, but it is the truth, I fear that this whole 
thing is not motivated by people who really believe in the freedom of 
the individuals and in our local county and municipal governments 
all over America, or our States, but it is a bold blatant bid for power. 
I think these people have studied well the Machiavellian theory of 
power. How a few can control the many. And they talk about the 
Republican and Democratic conventions having these things in the 
platform. Senator, you and I know how they were forced into the 
platform. They weren’t placed there through any mandate of the 
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eople at the grassroots, but were forced there by stupendous political 
slush funds, by city machines where the concept of representative 

overnment is anything but what it should be, where people are 
hauled to the polls. 

Jimmy Byrnes in speaking on the antilynch bill in 1938, pointed up 
to a certain group in the gallery of the Senate and he said these men 
if they would call off this legislation or order that it be stopped, said 
the great men of this body would desert it as football players un- 
scramble when the whistle of the referee is blown. I think I am about 
to put my fingers on the whole thing. This is a bid for dictatorship. 
It is a small few backed with plenty of political contributions, dues 
paying organizations and power mad, who are attempting to control 
America. 

This is a bid for power. It is a bid to control America, to dominate 
both political parties, and force conformity to their way of thinking. 
In time, if this trend continues, and this kind of legislation keeps 
bobbing up every 2 years, you will have in America a complete Fascist 
dictatorship controlled by a few people. Then the very groups osten- 
sibly that this legislation is for today, will be persecuted. If you set 
the machinery of centralized government in Washington, the indi- 
vidual will come forth who would create a dictatorship. He always 
has in the past history of the world. Once you take this power away 
from the people, concentrate it in Washington, the individual will 
stride forth as Napoleon, as Hitler, Mussolini, Stalin, Lenin par- 
ticularly, yes Lenin particularly. He didn’t want many people, Lenin 
didn’t. He said a big organization is confusing. With a few dedicated 
people I can take over the country. He did this very thing. And the 
time will come when a few, or one or two men, with this machinery we 
set up in the hands of the Attorney General and other powers concen- 
trated in the hands of the courts and other Federal agencies, he can 
stride forth, dominate America, and could persecute the people of this 
country for racial or religious beliefs, and it will be done. So I say 
today that I appear here in behalf of minority races, minority creeds, 
in the hope that you will reject this legislation, all of them, so that 
our people will continue to have freedom of worship and freedom 
of speech, and free elections in the future. 

Senator Ervin. History informs us that on one oceasion the Fed- 
eral Government interfered in elections. A Federal electoral com- 
mission went down to Louisiana and stole the electoral vote of Loui- 
siana and gave it to a candidate who was not entitled to it. As a 
result, the man who had been chosen by the American people to the 
office of President was denied the Presidency, and the man whose 
claim to the Presidency had been rejected by the American people 
was awarded the Presidency. 

Mr. Dorn. This man was elected in 1876 by a popular vote of 
500,000, which was a tremendous vote, a great majority in that day 
and time. Equivalent to several million majority this day and time. 
In Louisiana, and I think, too, Senator, in South Carolina, there 
were efforts made to steal or bribe the officials and the electoral votes 
of those States, and the candidate declared elected was given the elec- 
toral votes of all these States in question. Four States in question, 
Louisiana, South Carolina, and two other States, but all the disputed 
votes were awarded to the candidate who at that time was trailing, 
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and then he was only elected by 1 vote, 185 to 184. You are right, it 
not only can happen in America, but has happened in America dur- 
ing the reconstruction period, and can happen again, and will no 
doubt happen under this kind of legislation if this continues. 

Senator, that is about all I have to say. 

Senator Ervin. Congressman Dorn, I want to thank you on behalf 
of the committee for appearing and making such a sound and eloquent 
presentation of a cause. I think you are absolutely correct when you 
say that you are fighting on behalf of all minority groups. The minor- 
ity groups are the ones who have always suffered from the destruction 
of basic, legal, and constitutional rights. For that reason, I agree with 
you that it is past understanding why minority groups come and de- 
mand that they be given superior legal and procedural rights which 
rob other people of basic legal and constitutional safeguards. The 
minority groups ignore danger that some day the weapons which they 
forge for others may be turned on them. 

Mr. Dorn. Phillip II, of Spain, the Spanish Inquisition, St. Bar- 
tholomew’s massacre in France, persecution of the religious people in 
Rome, the liquidation of a great minority race in Germany, was all 
accomplished by centralized concentrated power in the hands of one 
or a few. 

Thank you, Senator. 

Senator Ervin. Thank you. 

Do you have something to read in the record ? 

Mr. Stayman. Yes, Senator. Mr. Chairman, I have several items 
to go in the record if there is no objection. 

There is a concurrent resolution expressing to the Governor of the 
State of South Carolina, the views of a group from the State legis- 
lature. é 

Senator Ervin. That may be printed in the record at this point. 

(The concurrent resolution referred to is as follows:) 


S. 254 


A CONCURRENT RESOLUTION Expressing to the Governor of the State and the dis- 
tinguished citizens who appeared with him the appreciation of the members of the 
general assembly and of the people of the State, whom they represent, for the very 
able manner in which they presented the views of this State on the civil rights bills now 
under consideration before the subcommittees of the Senate and House of the Congress 
of the United States 


{By Messrs. West, Leagre, Parker, Richardson, Parler, Tuten, Timmerman, 
Scurry, Lee, Hayes, Goldberg, Wasson, Rodgers, Moore, Morrison, Dennis, 
Long, McKown, Taylor, Smoak, Morris, Williams, Marshall B., Lybrand, 
Grant, Morrah, Arnette, Brabham, Baskin, Gasque, Areant, Green, Smith, Bris- 
tow, Stephens, Stevens, Martin, Jones, Graham, Hester and Williams, W. 
Bruce] 


Be it resolved by the Senate (the House of Representatives concurring): 

The members of the General Assembly on behalf of the people of this great 
State, whom they represent, congratulate the committee of distinguished citizens 
from the State, composed of the Honorable Ernest F. Hollings, Governor; the 
Honorable Eigar A. Brown, National Committeeman; the Honorable Thomas H. 
Pope, State Chairman of the Democratic Party; the Honorable Daniel McLeod, 
Attorney General; the Honorable L. Marion Gressette, State Senator from Cal- 
houn County, and the Honorable R. B. McNair, Representative from Allendale 
County, Chairman of the Senate and House Judiciary Committees, respectively, 
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for the very practical and able manner in which they presented to the subcom- 
mittees of the United States Senate and House Judiciary Committees the views 
of the people of this State in the hearings on Civil Rights held in Washington on 
the 14th of April. 

Not only the people of our State, but the people of the Nation, will do well to 
read and ponder the testimony given before the subcommittees by these patriotic 
citizens of these United States. 

The statements made by Governor Hollings and other members of his dele- 
gation have been extensively publicized in the press of this State. 

While we find it difficult to even attempt to abbreviate these statements, we 
wish to point out just a few of the high points of the testimony given by the 
Governor— 

First, he said that the people of South Carolina are a people of tolerance and 
understanding and have lived in peace and harmony with racial and religious 
differences for many years. This was aptly illustrated by reference to the fact 
that for the past sixteen years a citizen of the Jewish faith had been Speaker 
of the House of Representatives, a predominantly Protestant body; that during 
the past week, Jimmy Leventis, a Greek boy, had been elected President of the 
student body of the University of South Carolina, and by other incidents of like 
nature. 

Then he pointed out that schools are intended for education and not for inte- 
gration or social experimentation. 

He called attention to the fact that the State of South Carolina has now in 
its employ more than 7,200 Negro school teachers, more Negro school teachers 
than are employed by the populous states of New York, New Jersey, Delaware, 
Rhode Island, Massachusetts and Connecticut combined, thus illustrating in a 
very practical way that we, in South Carolina, don’t just speak of opportunity 
in idle terms, but actually give it! He pointed out with convincing clarity 
how the enforcement of the provisions of the Bills would encompass the rights 
of all of the states in the Union in areas now reserved to them other than the 
integration of schools. 

Finally, he pleaded with great force and sincerity not to destroy the friendship, 
education, culture and opportunity of both races by passage of the Civil Rights 
bills then pending before the committee. 

In order that the subcommittees which have the bills under consideration may 
know that the presentation made before them by the distinguished South Caro- 
linians has the unqualified approval of the General Assembly of the State of 
South Carolina, it is further resolved that certified copies of this resolution be 
sent to the chairmen of the respective subcommittees and to the clerks of the 
Sénate and the House of Representatives. The General Assembly also expresses 
to the Senators and Members of the Congress from this State its appreciation for 
the cooperation which they gave to the delegation in presenting the views of the 
delegation to the subcommittees, and requests that copies of this resolution be 
sent to each of them. 


In the Senate: Introduced April 16, 1959. Ordered adopted. 
A true copy : 


[SEAL] L. O. THOMAS, 


Clerk of South Carolina Senate. 
Sent to House. By Order of the Senate: 


L. O. THomas, Clerk. 


In the House: Introduced April 21, 1959. Ordered adopted. 
Concurred in as amended and returned to Senate. By Order of the House: 


INEZ WATSON, Clerk. 


In the Senate April 28, 1959: House amendments agreed to and a message sent 
accordingly. Concurrence of House received as information. 


L. O. THomas, Clerk. 
Mr. Stayman. A short letter with enclosed statement from the U.S. 
National Student Association. 
Senator Ervin. That may be admitted to the record. 
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(The letter of U.S. National Student Association with enclosed 
statement referred to, is as follows :) 


U.S. NATIONAL STUDENT ASSOCIATION, 
Philadelphia Pa., May 4, 1959. 
Senator THoMAS C. HENNINGS, 
Chairman, Subcommittee on Constitutional Rights, 
Senate Office Building, Washington, D.C. 


Dear SENATOR HENNINGS: Thank you for your invitation to submit our view 
on educational desegregation in the form of a statement for inclusion in the 
record of your subcommittee’s hearings. 

We are happy to have the opportunity to provide the enclosed statement sum- 
marizing the views of the U.S. National Student Association to you and your 
colleagues. 

Sincerely, 
RoserT R. Kivey, President, 


STATEMENT CONCERNING PROPOSED Civint Riguts LEGISLATION 


Prepared by Robert R. Kiley, president, U.S. National Student Association; 
Reginald H. Green, educational affairs vice president, U.S. National Student 
Association representing the U.S. National Student Association 


The U.S. National Student Association is happy to hive this opportunity to 
express its views concerning the proposals affecting equality of educational op- 
portunity now before the Senate Judiciary Subcommittee on Constitutional 
Rights. Each of the yearly USNSA National Student Congresses has viewed 
the achievement of an educational system totally free from discrimination on 
the basis of race, religion, creed, or color as a major concern of students. The 
association consistently has supported voluntary and legislative proposals de- 
signed to further the attainment of such a system, and has worked with stu- 
dents who are seeking it on their own campuses and in their own States. 

The U.S. National Student Association is a confederation of democratically 
elected student governing bodies, representing approximately 1,300,000 students 
in 400 odd colleges and universities in 45 States, the District of Columbia, and 
the Territory of Hawaii. Through its member student governments, the asso- 
ciation represeuts a majority of the undergraduates registered at 4-year insti- 
tutions. Association policy is determined by delegates of the member campuses 
at the annual national student congress and, in the interim between congresses, 
by the elected regional representatives of the member schools meeting as the 
national executive committee. 

Policy is administered by the officers elected at the national student con- 
gress. Students at the constitutional convention at the University of Wiscon- 
sin in August 1947, set forth in the preamble of the constitution their desire to 
“guarantee to all people because of their inherent dignity as individuals equal 
rights and possibilities for primary, secondary, and higher education, regard- 
less of sex, race, religion, political belief or economic circumstance.” This goal 
has been a guiding principle in the association’s legislation since its foundation. 

In August 1957, the delegates to the 10th National Student Congress at the 
University of Michigan adopted the current association policy on desegregation, 
which states in part: 

“Segregation in education by race is incompatible with human equality. It 
is now also unconstitutional. USNSA, pledged to seeing the elimination of such 
segregation, urges the swiftest possible integration of the races at all educa- 
tional levels in all parts of the country. In the face of ethical concepts, legal 
requirements, and global ramifications there can be no justification for delay 
in the implementation of the Supreme Court decision. There can be, however, 
no substitute for understanding and education in areas where political, social, 
and psychological problems are most acute. The words, “deliberate speed” as 
used by the U.S. Supreme Court will necessarily suggest variations in the pro- 
cedures required for the implementation of the Supreme Court’s decision.” 

While the majority of USNSA’s delegates come from western, midwestern, 
and eastern campuses, many come from the South. These students, too, believe 
that equality of educational opportunity is vital. At the 11th National Student 
Congress southern student leaders of the association’s Carolinas-Virginia, Ken- 
tucky-Tennessee, Mason-Dixon, and Great Southwest regions declared: 





“We 
of the 
consti 

“Th 
feel tl 
either 

“We 
tunity 
are thi 

As t 
desegr 
educat 
that e 
genera 
that d 
must | 
the el 
States 
our N 

The 
gard t 
itself | 
nity, t 
can be 

US) 
denial 
resent 
virtua 
and ir 
this c 
in the 
petitic 
tion is 
parts | 

At | 
not be 
segreg 
been | 
speed 
cation 
possib 
Over | 
now d 
ern 8S! 
admit 
not cc 
eleme: 

Tho 
of the 
dered, 
leader 
III of 
furthe 
leader 
preve! 
affirm 
crede! 
versu: 
States 

Unc 
State: 
oppor’ 
need 


reasol 
tion n 
and d 





al 
d- 
al 
n. 
he 


It 
*h 


al 
Ly 
T, 
ul, 
as 


n, 
ve 
nt 
n- 


CIVIL RIGHTS—1959 689 


“We are proud of the southern community. We are, however, painfully aware 
of the tremendous problem that faces our respective States in the realm of 
constitutional desegregation of segregated schools. 

“Though we are proud of the southern community’s way of life, we do not 
feel that a system that denies equal opportunity to some southern citizens is 
either necessary or desirable as a part of that way of life. 

“We further declare that, until this system of enforced inequality of oppor- 
tunity is finally dissolved, the true qualities of dynamic regional progress which 
are the true keynotes of the southern way of life cannot come to fruition.” 

As these statements will indicate, USNSA realizes that problems involved in 
desegregation are neither simple nor uniform. We realize that inequities in 
educational opportunity are not limited to the South. However, we would note 
that except in the South, they are not supported by State or local laws and, in 
general, are not insurmountable by individual effort. Moreover, USNSA believes 
that discrimination and segregation in education pose a national problem which 
must be faced nationally. As equality of opportunity becomes possible through 
the elimination of enforced segregation in education anywhere in the United 
States it will be increasingly less difficult to secure its attainment in all parts of 
our Nation. 

The association’s policy neither has been made in a vacuum nor without re- 
gard to the opinion of southern students. We do not believe that legislation by 
itself can insure good human relations or even equality of educational opportu- 
nity, but we do feel that neither educational equality nor good human relations 
can be secured without adequate legislative basis. 

USNSA is not alone among youth and student groups in its concern over the 
denial of equal educational opportunity. The 75 national unions of students rep- 
resenting Asia, Africa, Latin America, the Middle East, and Western Europe 
virtually unanimously condemned segregation in education in the United States 
and in South Africa and commenced those working towards its elimination in 
this country. The 26,000 youth and students who came to Washington April 18 
in the Youth March for Integrated Schools and the 400,000 more who signed its 
petition indicate that the cause of “speedy and orderly integration” in educa- 
tion is one which is of deep personal concern to the youth and students of all 
parts of the United States. 

At this point, it would be well to note that the process of desegregation did 
not begin with the Supreme Court’s decision of March 1954, declaring enforced 
segregation in the public schools unlawful; nor have the barriers of inequality 
been pushed back only in the 4 years since its decision calling for deliberate 
speed in the implementation of desegregation. In fact, in terms of higher edu- 
cation alone, the precedents for desegregation are considerably older. It is 
possible to point to progress through education, conciliation, and discussion. 
Over half of the formerly segregated public institutions of higher education are 
now desegregated ; a substantial number of school districts in border and South- 
ern States have also begun the process of desegregation. However, it must be 
admitted that progress has been very slow in the past 2 years and that resistance, 
not compliance, and delay, not implementation, have been the obvious primary 
elements in several States. 

Those who favor implementation of the Supreme Court’s decision as the law 
of the land, whether personally favoring desegregation or not, have been hin- 
dered, not only by State and local legislation, but also by the lack of positive 
leadership on the part of Federal Government. The total elimination of title 
III of the civil rights bill of 1957 and the failure to pass legislation designed to 
further educational opportunity during 1958 combined with the lack of executive 
leadership have strengthened the hands of those who would delay or totally 
prevent desegregation. Worst the failure of either Congress or the Executive to 
afirm their support of the 1954 decision has given plausibility and increased 
credence to the charges of those who irresponsibly term the decision in Brown 
versus the Board of Education as the imposition of the will of nine men on 17 
States. 

Under the circumstances, we feel it essential that the Congress of the United 
States take positive action to insure the attainment of complete educational 
opportunity for every citizen to the extent of his intellectual ability. Such action 
need not call for immediate change on all levels or in all districts; it cannot 
reasonably do so. It does call for immediate action designed toward implementa- 
tion not thwarting the decisions of the courts, to provide channels for conciliation 
and discussion where these will prove profitable, to empower the Department of 
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Justice to take action if conciliation and discussion fail, and to enable the De: 
partment of Health, Education, and Welfare to provide both financial and tech- 
nical assistance to school districts needing them in implementing desegregation 
plans. 

The association recognizes that “groups thrown together unwillingly may well, 
at first, find unpleasant incidents unavoidable, and unaveidable tensions un- 
pleasant, but it is the teaching of experience and morality that long standing 
hostilities and misunderstandings are best dissipated in time by just such in- 
tegration. The areas to be desegregated contain a wide variety of historie, 
economic, and ethnic patterns. Within these areas the impact of integration 
will vary accordingly.” 

This policy statement by the 10th National Student Congress is paralleled 
by the declaration of southern student leadership at the 11th National Student 
Congress : 

“We are personally opposed, and will work to defeat all actions, legislative or 
otherwise, which in effect frustrate and prevent the obligation and right of local 
communities to progress toward compliance with the decision of the Supreme 
Court. We do also stand unalterably opposed to any demagoguery or attempts 
to use the highly emotional issue of desegregation for personal, social, financial 
or political gain.” 

The two statements provide a sound basis for the development of a national 
policy designed to insure civil rights in the area of education. 

We see merit in all three of the major proposals for civil rights legislation 
before this committee. We think that all embody certain provisions which are 
important. At the same time, we see certain imperfections or gaps in each 
measure as would affect education. 

Rather than comment on the proposals of Senator Johnson, the administration, 
or Senator Douglas and Representative Celler individually, we shall state those 
provisions which the USNSA feels should be included in a civil rights bill: 

1. Support for the Supreme Court.—Congress should place itself on record in 
affirmation of the Supreme Court’s 1954 school desegregation decision, in order 
to end once and for all the claim that desegregation represents the will only of 
the Federal judiciary, and not a correct interpretation of the Constitution of the 
United States and the wishes of the people. 

2. Financial and technical assistance to southern communities.—The Depart- 
ment of Health, Education, and Welfare should be authorized to provide tech- 
nical assistance and consultants from Southern, border, or other States to school 
districts wishing assistance in planning or implementing desegregation. Where 
necessary, funds should be available to develop adequate educational standards 
for the integrated system. This will be especially true in those areas which have 
not come close to providing adequate educational opportunities for their colored 
children. 

3. Concilation—Means should be provided whereby public hearings, private 
conferences of community and governmental leaders, and other methods of dis- 
cussion and conciliation can be facilitated. It must be remembered in any such 
provisions that while time, method, and details of desegregation in primary, sec- 
ondary, and higher education can be discussed and compromised, the fact that 
such desegregation must be achieved with deliberate speed cannot be compro- 
mised either on legal or moral grounds. 

4. Enforcement.—The Department of Justice should be given additional pow- 
ers to enable it to institute, and participate in actions designed to secure desegre- 
gation. The power might well be limited to cases in which affected individuals 
eannot easily secure the funds or are not in a position to institute action. 

5. Civil Rights Commission.—The Civil Rights Commission or some subsequent 
body should be provided in order to gather and to provide factual information 
on the progress of desegregation and attainment of equal educational oppor- 
tunity. 

6. Implementation.—The Department of Health, Education, and Welfare 
should be authorized to work with communities in drafting desegregation plans, 
and in implementing them. It should be given adequate funds, not only for such 
work on the local level, but also for the convening of more conferences between 
the staffs and boards of desegregated and nondesegregated schools such as the 
one recently held in Nashville. However, the Department of Health, Education, 
and Welfare should not be involved in legal action designed to enforce the taking 
of steps toward desegregation. Such involvement would seriously hamper the 
Department’s effectiveness in subsequent technical and implementation dis- 
cussions. 
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We sincerely believe that progress toward educational opportunity in all 
parts of the United States can only be aided by such legislation, It is necessary 
to recognize the diversity of situations, not only in deciding on appropriate 
time patterns or educational levels for initiating segregation, but also for select- 
ing and following effective channels to insure its accomplishment within a 
reasonable length of time. Where conciliation and discussion, combined with 
assistance in the implementation of locally developed plans, will be adequate, 
these instruments would be possible under such legislation. In such cases, action 
py the Department of Justice and decisions by the courts would be unnecessary 
although their possibility might well restrain those who would otherwise seek 
to nullify voluntary compliance. Where such voluntary compliance could not 
be obtained, it would be possible for the Department of Justice to institute action 
or to support action instituted by individuals. In many cases, it must be recog- 
nized, such action will be necessary to insure the institution of desegregation 
plans. . ‘ : ‘ 

The U.S. National Student Association, therefore, wishes to reaffirm its belief 
in conciliation, legal action, technical assistance, and financial assistance as means 
through which an affirmation of the determination of the Congress and the 
people of the United States to achieve educational equality of opportunity for 
all can and must be implemented. 


Mr. StayMan. A short letter and enclosed statement from the Na- 
tional Association of Social Workers, Inc. 

Senator Ervin. That will be admitted to the record. 

(The letter of the National Association of Social Workers, Inc., with 
enclosed statement referred to, is as follows :) 


NATIONAL ASSOCIATION OF SOCIAL WORKERS, INC., 
New York, N.Y., May 12, 1959. 
Senator THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Senate Judiciary Committee, Washington, D.C. 

DeaR SENATOR: I would appreciate the privilege of having the enclosed testi- 
mony for the National Association of Social Workers included as part of the 
record of the hearings on various proposals for Federal legislation on civil rights. 

Mr. Nelson Jackson, who prepared this testimony for our association, is 
associate director of the National Urban League. He has been a long-time 
member of our association and has served the Urban League in many parts 
of the country. I think he is an unusually qualified student of the problems 
of civil rights and liberties in various sections of our country. 

Sincerely yours, 
RuvboLeH T. DANSTED?T. 


STATEMENT BY NELSON C. JACKSON FOR THE NATIONAL ASSOCIATION OF SOCIAL 
WORKERS RE PROPOSALS FOR FEDERAL LEGISLATION ON CiviL RIGHut?s 


Mr. Chairman and members of the committee, my name is Nelson C. Jackson. 
I am associate director of the National Urban League. I am also a member 
of the Commission on Social Policy and Action of the National Association of 
Social Workers which is the organization I am representing with this testimony. 
Isincerely appreciate the opportunity to file this statement concerning civil rights 
proposals on behalf of the National Association of Social Workers. 


NATIONAL ASSOCIATION OF SOCIAL WORKERS 


The National Association of Social Workers, hereinafter called the associa- 
tion, with offices at 95 Madison Avenue, New York, N.Y., and local chapters in 
151 communities, is a professional organization of social workers. Among its 
cardinal purposes are the following: 

“To follow the broad objective of improving conditions of life in our demo- 
cratic society through utilization of the professional knowledge and skills of 
social work * * * to provide opportunity for the social work profession, to 
work in unity toward * * * alleviating or preventing sources of deprivation, 
distress, and strain susceptible of being influenced by social work methods ang 
by social action * * * In furtherance * * * of such purposes * * * to make 
studies and take action in relation to social conditions.” 
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Its governing body is the delegate assembly which in May 1958, adopted goals 
of publis social policy which include a platfor statement on civil rights and 
liberties. 

THE PROBLEM 


This civil rights and liberties platform in these public policy statements holds 
that: 

“Democratic values are based upon belief in: (a) the sanctity of individual 
life; (b) freedom for each individual to pursue his own goals within a socia] 
framework which he helped to shape; and (c) a system of law which gives 
equitable recognition and support to the rights and obligations of all individuals 
subject toits provisions. * * *” 

“Democracy cannot tolerate discrimination directed in any part of its popula- 
tion, arbitrary barriers that isolate groups of individuals from each other, or 
restrictions on the freedom of individual expression or inquiry.” 

In conferences, studies, and in resolutions, our association has noted, for ex. 
ample, that there is an increasing practice in States opposed to the Supreme 
Court’s decision on school desegregation to establish commissions and bureaus 
which are provided with tax funds for the purpose of nullifying the Court’s de 
cision within the area of the State or States. Officials of several States, utiliz- 
ing their governmental machinery and supported by its tax revenue, have pro- 
posed and enacted various legislation restricting constitutional rights by limit- 
ing freedom of speech, assembly, and petition. The channels of communication 
between the races in these States have deteriorated in recent years. 

This makes for problems, for example, of securing adequate personnel to carry 
out the provisions of the law as enacted by the Congress of the United States for 
public assistance, specifically because of the difficulty of securing white and/or 
Negro persons capable and willing to accept jobs in these governmental sub- 
divisions in many of the Southern States. We have noted the destruction of 
some relationships incidental to the practice of social work as a profession be 
cause of the fear of workers to exercise their prerogatives in their communities, 

Social agencies are currently affected by several other conditions which exist, 
particularly in the South. There has been an increasing number of segregation 
laws passed. The Southern School News reported that between May 1954 and 
March 1957, 120 State segregation laws were enacted. The number has in- 
ereased since that date. The practical application of these laws which have 
been enacted to circumvent the rulings in the Supreme Court’s decision desegre- 
gating schools has meant that some local citizens have refused to serve on boards 
of agencies established to serve all people or agencies which serve minority 
groups. These laws which specifically call for rigid segregation of the races 
in many places have curbed the normal activities of agencies. 

There has been an increase of so-called hate literature which has been widely 
distributed in Southern States. Much of it is violently anti-Semitic and anti- 
Negro in character, and in some instances has been used to attack social agen- 
cies. A quote from one of the papers reads as follows: 

“Our chairman has been untiring in his efforts to determine which of the 
United Fund agencies are working for racial integration; sponsoring or con- 
doning racial integration, or who participate in racially integrated activities, 
so that the contributors to the United Fund can be apprised of the facts and 
then be in a position to demand that such agencies be dropped from the United 
Fund, and made to follow the principles of segregation in accordance with the 
expressed wishes of a vast majority of the people—the supporters of the United 
Fund.” 

The Citizens’ Council president, in another letter directed to the president of 
the board of a social agency states: 

“The people have rather positively shown, through the action of their duly- 
elected representatives in the legislature, their determination to maintain sepa- 
ration of the races and, therefore, the Citizens’ Council urgently requests the 
Community Chest to either drop the agency from its membership and sponsor- 
ship or require this organization to discontinue its teachings and practice of in- 
tegration of the races.” 

It is interesting to report that much of the hate literature now being used 
widely in the South is published in such Northern States as New York, New 
Jersey, Missouri, Colorado, and California, where segregation is not necessarily 
an issue. 

In addition to social work agencies and institutions, the business community 
in many of the Southern States has been intimidated, and national products 
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have been boycotted because some national firms have seen fit to support what 
they considered to be the democratic practices in some agencies serving the 
South. 

Equally disturbing to the tranquillity and peace of many communities have 
peen the burning of crosses and other implements of intimidation which have 
terrorizing in nature, and emphasizes the lack of respect for law and order. 

The Congress of the United States has a responsibility for enacting legislation 
which will free the population to the extent that they can carry on their normal 
pursuits without fear of reprisals or intimidation. Such does not exist at 
present in many sections of the South and particularly in the massive resistance 
States. 

THE OBJECTIVE 


The National Association of Social Workers, in developing its goals of public 
social policy, stated : 

“The strength and character of the American Nation derive from its people 
who, coming from different parts of the world, bring with them varying religious 
beliefs, and endowed with varying physical characteristics, have been able to 
puild a common democracy based on mutual respect and belief in equality of op- 

rtunity. Acceptance of differences among individuals—whether a religious 
belief, political opinion, appearance, or background—is basie to social progress 
and freedom.” 

“The democratic ideal must be achieved in the minds of freedom, and, there- 
fore, is dependent upon a wide range of measures to broaden the opportunities 
and advance the welfare of all people, Government at all levels has positive obli- 
gation to assure the right to safety and the security of his person, the right to 
citizenship and its privileges, the right to freedom of conscience and expression, 
and the right to equality of opportunity.” 


CONGRESSIONAL PROPOSALS 


In preparing this testimony the Federal bills which have been presented were 
analyzed with regard to their conformity, or lack of it, with our goals of public 
social policy. These bills are the Douglas-Javits-Celler bill, S. 810, the adminis- 
traition bills, S. 955, 956, 957, 958, 959, 960, and 942, and the Johnson bill, S. 
499. In reviewing this legislation it appears that the Douglas-Javits-Celler bill 
carries most of the provisions which are consistent with our aims and, 
therefore, it is a very important measure to come before the Congress. 

The first recommendation in the association’s platform is on the matter of 
school integration. This statement strongly holds that the interpretation of the 
American Constitution should be translated into law and practiced throughout 
the country with all deliberate speed. This concern is noted in title I of the 
Douglas bill and we support this concept unreservedly. In like vein, we are 
supportive of titles II, III, [V, V, VI, and VII. 

The equal treatment and protection of the law is emphasized further in our 
document by the following provision : 

“All persons who are otherwise qualified should have the right to vote, hold 
office, to serve on juries, and to receive both the equal protection of the law 
and a fair trial according to the democratic practices of jurisprudence if 
accused of a crime. Where State and local machinery fail to protect the con- 
stitutional rights of any person, or State or local governments use their tax 
funds to contraverse constitutional rights, the Federal Government should take 
steps to correct these abuses.” 

Our association believes that to provide a systematic and critical review of 
social needs and public policy, and the continuous appraisal of the status of civil 
rights, a permanent Federal Commission on Civil Rights with powers of subpena 
should be established. It is, therefore, our considered judgement that a verma- 
nent Civil Rights Commission should be strongly considered, rather than one 
which has a terminal date of January 1961, as recommended in the Johnson bill, 
or September 1961, as recommended in the administration bill. This is deemed 
hecessary because the Civil Rights Commission has not had an opportunity to 
do the job needed since being authorized by Congress. As limited as its activi- 
ties have been to date, it is capable of much greater service to the cause of human 
rights if it is made a permanent Commission. 

This logic seems sound because at the present time there is no crystal ball 
which suggests that there will be no further need of such an activity by either 
September or December of 1961. 
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We strongly urge also that consideration be given to the enactment of a Fed. 
eral Fair Employment Practices Act. It is recognized that Federal regulations 
cover defense and other Federal contracts, and that many States and cities haye 
fair employment practices laws. The right to employment should not be denieg 
to any citizen on account of race, sex, or religion. Further, an individual seek. 
ing employment should have the opportunity to a job based on training, com. 
petency, and skill. 

The basis for this suggestion rests upon the knowledge that there is a tremep. 
dous waste in the productive potential of a large segment of the population 
because of discrimination and bigotry. 

There is the need for strong civil rights legislation. It can be aided in its 
acceptance by the use of strong educational efforts promoted by the Federa} 
Government. Education of itself, however, is not enough, although it will help 
to reopen the channels of communication which are presently clogged with 
suspicion, mistrust, and hate. 

Finally, this country is at the crossroads where concern for freedom is being 
expressed all over the world. 

Alinements to our advantage with newly freed peoples who are Asiatic or 
African will depend upon the image of the United States which is noted ip 
democratic practices to all its citizens. This can best be expressed in the passage 
of the most meaningful civil rights legislation. 


Mr. Stayman. And a short letter and a statement from the Inter. 
national Union, United Automobile, Aircraft & Agricultural Imple- 
ment Workers of America-UAW. 

Senator Ervin. That will be admitted in the record. 

(The letter from the International Union, United Automobile, Air- 
craft & Agricultural Implement Workers of America-UAW, with 
enclosed statement referred to, is as follows:) 


INTERNATIONAL UNION, UNITED AUTOMOBILE, AIRCRAFT & 
AGRICULTURAL IMPLEMENT WORKERS OF AMERICA—UAW, 
Washington, D.C., May 7, 1959. 
Senator THomas C. HENNINGS, Jr., 
Chairman, Constitutional Rights Subcommittee of the Senate Judiciary Com- 
mittee, Washington, D.C. 

DeAR SENATOR HENNINGS: We will appreciate it if you will receive and make 
part of the printed record the enclosed statement on the Douglas-Javits civil 
rights bill, a bill for an effective FEPC and certain administration civil rights 
bills with amendments. 

Sincerely yours, 
PauL SIFTON, 
National Legislative Representative. 


STATEMENT TO THE SENATE JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL 
RIGHTS IN SuPPorRT OF THE DouGLas-JAvITS BILL, S. 810, Parts oF THE Ap- 
MINISTRATION’S Civit. Riguts Brit (INcLupiIne §. 942, S. 960) Wir AMEND- 
MENTS AND A Britt To ESTABLISH AN EFFECTIVE FEPC 


(By Paul Sifton, National Legislative Representative, UAW) 


On behalf of the more than 1 million members of the UAW, in obedience to 
the letter and spirit of our union’s constitution since its birth, pursuant to action 
by our last regular convention, and by direction of UAW President Walter P. 
Reuther, this statement is presented in support of the comprehensive, humane, 
realistic, and effective civil rights bill, S. 810, introduced by Senators Douglas, 
Javits, and other Senators, and by Representative Celler, and others in both 
parties in the House of Representatives. 

Without in any way lessening or qualifying our complete support of that bill, 
we also find value in certain provisions, such as authority to inspect voting 
records, of administration bills, including S. 942 and S. 960 in the fields set 
forth in the summary comparison of various civil rights bills published March 2, 
1959, by the leadership conference on civil rights and, we assume, already a 
part of the record of this hearing. 

We subscribe to the conclusions reached in that comparison, its endorsement 
of the Douglas-Javits bill (S. 810), and its recommendations for amendments to 
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administration bills, particularly to (1) give the proposed new statutory Com- 
mission on Contract Compliance power to hold hearings and issue subpena and, 
upon a finding that discrimination has continued, to direct any Government 
contracting agency to terminate a contract or to refrain from making a new 
contract with a violator, and (2) if the tempo rary Civil Rights Commission is 
to be continued, as proposed, to authorize the Commission to investigate all 
denials of civil rights because of race, color, religion, national origin, or ancestry. 


CHRONIC MASS UNEMPLOYMENT UNDERLINES NEED FOR FEDERAL FEPO 


Because Chronic large-scale unemployment appears to be a continuing charac- 
teristic of our economy, tolerated by the Kisenhower administration as the as- 
sumed only alternative to assumed inflationary pressures of full employment, 
the need for early enactment of an effective Federal FEPC law to supplement 
successful State FEPC laws has been made more obvious, both in layoffs of 
minority group workers with low seniority and in rehirings and new hirings. 
Early enactment of an effective Federal FEPC law is an item in the recently 
adopted UAW program to put America back to work. We urge you to report 
out such a bill favorably at the same time you act upon S. 810. 

Any of the standard FEPC bills that have been introduced year after year, 
only to be killed by the threat of a Senate filibuster, have, of course, never been 
used, are as good as new and will do the job if made law and enforced in good 
faith. Any such FEPC bill should, of course, provide for Federal enforcement 
through the courts in those few instances in which information, education, 
mediation, and the issuance of findings and orders have proved ineffective. All 
these steps may precede and reduce the need for court enforcement, but to sub- 
stitute them for the ultimate power of court enforcement would be to make the 
law merely good advice, to be ignored or flouted at will. 


THE NEED DESCRIBED IN EARLIER HEARINGS EXISTS IN 1959 


We believe the statements we made in the hearings in earlier years regarding 
the need for civil rights legislation were valid then and are valid now. 

Your committee has already received, from other witnesses evidence that 
much progress has been made in all parts of the country, including some commu- 
nities in the South, toward compliance with the Supreme Court’s 1954 decisions 
that school segregation is unconstitutional and must be ended with all deliberate 
speed. 

Moreover, witnesses last year and this year have supplied proof that resistance 
to the Court’s decisions has been encouraged by the failure of the President 
consistently to support and the Congress to implement those decisions on segre- 
gation in schools and other public facilities, including transportation. 

While we do not propose to duplicate such testimony, we must in good con- 
science put before you a summary of the civil rights situation as we see it 
in order to demonstrate the pressing need for action by your committee, by the 
whole Senate, and by the whole House so that meaningful civil rights legisla- 
tion will be enacted before adjournment. 


THE PRESENT SITUATION——-THE TRAGIC COST OF INACTION 


The outstanding feature of the civil rights picture is the effect of the Supreme 
Court’s 1954 school integration decisions. These decisions are being complied 
with or defied in varying degrees in different parts of the country: 

Outside the South—compliance is general. 

In the upper South—slow, but enough to keep a glimmer of hope alive. 

In the Deep South—virtually not at all. 

Three factors have reinforced segregationist sentiment in the past 5 years: 

(1) President Eisenhower's refusal to go beyond the simple assertion that 
the law of the land must be enforced. He has never supported the Court 
decisions by saying that he, himself, agrees with those decisions ; * 

(2) Neither President Eisenhower, except for the use of troops instead of 
U.S. marshals at Little Rock, nor the Congress has acted to answer the southern 





1“From May 1954, when the U.S. Supreme Court reversed the old Plessy doctrine, until 
September 1957, when the chickens finally fluttered in to roost in Little Rock, the Eisen- 
hower administration took no affirmative action to pave the way for the sweeping legal 
change the Court required or to temper the inevitable dislocations it would occasion. 
Indeed, the incredible fact is that the administration without preliminary, moved directly 
to the ultimate resort of armed force, and then was confounded by its own belated 
audacity * * *” (Harper’s, June 1958, p. 14, Ashmore, Harry S8.). 
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manifesto of defiance issued by nearly all southern Senators and Representatives 
in both parties ; 

(3) The action of the Senate in August 1957, striking from the civil rights 
bill authority for the Attorney General to obtain injunctions against violations 
of civil rights other than the right to vote, which now has this protection, at 
least in some degree. 

When in the summer of 1957 with the eager assistance of President Hisep- 
hower, the Senate struck part 3 from the civil rights bill, Governor Faubus 
of Arkansas, and others willing to use the segregation issue for political advance. 
ment were listening. 

The shame of Little Rock is not only Faubus’ and the South’s, it is algo 
the shame of the President, of the 84th and 85th Congresses, and the Ameri- 
can people who accepted frustration of majority will by the veto of the filibuster. 

We have in a very small and insufficient measure atoned for that shame, 
which, it is likely, has damaged our standing in the free world more than the 
Soviet success in launching the first sputnik. Ernest Green, the Negro boy 
who graduated from Little Rock High School last year, was able to receive his 
diploma and return to his seat without booing, or more violent incident. Of 
equal or greater significance, 14 classmates were proud to write in his class 
yearbook their respect and admiration for his courage during the school year 
that began so badly and ended so well. 

It may be that these 14 boys and girls are not only the hope of Little Rock 
and Arkansas and the South and the United States, but support man’s hope 
that decency and civil rights and civilization may be saved. “If there be one 
just man in Nineveh, the city shall be saved.” 

This battle for the minds and hearts of men goes on daily with gains and 
losses, set forward by court decisions here, set back by court decisions and 
other incidents there. We, who believe in the democratic process and stake 
our lives upon its superiority over other forms of government, believe that the 
fight must be advanced by sober, responsible words and actions to support the 
courts. 

Likewise, we believe that silence, double talk or delay give aid, comfort and 
encouragement to segregationists and their allies along the whole antidemocratic 
front. It is nearly always true that those who are anti-Negro are also anti- 
Semitic, frequently anti-Catholic and mostly antilabor. 

Damaging as our civil rights shortcomings are to us at home, they are perhaps 
more damaging to America abroad, particularly among the two-thirds of the 
world’s people who, being colored, listen to and watch our words and our deeds, 
and lack of deeds, in civil rights. 


1958 CIVIL RIGHTS ACTIVITY BY THE EXECUTIVE BRANCH WAS SLIGHT 


In the first year of life under the Civil Rights Act of 1957, the Civil Rights 
Division in the Department of Justice gave little evidence of aggressive in- 
vestigation and enforcement of even the civil right to vote. As primaries were 
held in one Southern State after another where primaries are tantamount to 
election, various subterfuges and devices were again used to assist those who 
have organized to resist civil rights all along the line, including school inte 
gration, the right to vote, the right to unsegregated transportation and other 
public facilities. 


COMMITTEE ON CONTRACT COMPLIANCE NEEDS POWER TO ENFORCE 


In the employment field, efforts continue to wipe out discrimination in plants 
having Government contracts. This work is under the direction of the Com- 
mittee on Contract Compliance set up by President Truman and continued by 
President Eisenhower. 

Although every Government contract carries a provision prohibiting dis- 
crimination in employment, the Committee has yet to obtain the first cancella- 
tion of a contract for violation of this provision. 

The preliminary steps of complaints, investigations, reports, findings, recom- 
mendations, and pleading by the Committee and by officials in the Federal 
Government’s procurement agencies and the Department of Labor need at least 
some examples of enforcement up to and including cancellation of contracts. 
A few such cancellations would have wholesome educational and deterrent 
effects. 

The labor members of the Committee and their alternates have become more 
and more impatient. They are becoming more and more insistent upon some 
effective action that will give backbone, force and effect to the antidiscrimina- 
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tion clause in Government contracts and thereby justify the existence of the 
Committee. The strengthening amendment we have already proposed will meet 
this need, if enacted and applied in good faith. 


THE NEED FOR FEDERAL CIVIL RIGHTS LEGISLATION CONTINUES 


The work of implementing civil rights in employment and other phases of 
community life is making substantial progress in many States and local com- 
munities. But progress continues to be greatest where injustice is least acute 
and is least where injustice is greatest. 

The need for additional civil rights legislation, including a permanent FEPC, 
continues. It is a bitter fact that, if the Congress had enacted an effective 
FEPC law immediately after President Franklin D. Roosevelt’s wartime FEPC 
was killed by the Russell rider attached to an appropriation bill under threat 
of filibuster, adult workers could have pioneered in working out the adjustments 
of integration, doing so on the job, instead of leaving it to children, their parents, 
and the courts alone. 

It is a tragic fact that, with the single exception of the bobtailed Civil Rights 
Act of 1957, cut down under threat of filibuster, in the past 6 years neither the 


Congress nor the executive branch has taken the lead or even acted to implement 


the pioneering work of the courts, usually looked upon as the keel, rudder, and 
sea anchor of our system of government. Lacking sail or propeller, the courts, 
though unaided by the other two branches of Government, have managed to 
hold a steady forward course in the great currents of change that sweep the 
world. 

As has already been shown in earlier statements presented by others, attempts 
to obtain compliance with the Supreme Court’s decisions on school integration 
urgently need the support that can best be given by the Congress, doing in 1959 


what the House proposed to do in 1957 in part III, stricken in the Senate. 


HOW 8. 810 WILL HELP—TITLE BY TITLE SUMMARY 


S. 810 is a great improvement over part III of the 1957 bill in that it provides 
a step-by-step approach, offering Federal assistance in the necessary makeready 
stages. As others have set forth in detail in these hearings, this bill does three 
things : 

’ (1) It declares and accepts Federal legal and moral responsibility for 
implementing the constitutional requirements of desegregation ; 

(2) It provides vitally needed technical and financial assistance and 
Federal leadership to States and local communities whose schools are still 
segregated ; 

(3) It provides Federal legal assistance where private parties are unable 
to defend the constitutional rights of our schoolchildren and others to 
equal protection of the laws. 

Title I is a proclamation of Federal legal and moral responsibility for 
desegregation. 

Titles II, III, and IV set up machinery for Federal cooperation by Federal 
assistafi¢e and Federal planning to promote orderly compliance with the Supreme 
Court’s mandate. 

Under title II, the Secretary of Health, Education, and Welfere is authorized 
to promote desegregation by the compilation and distribution of helpful informa- 
tion, including successful case histories of desegregation, by the arrangements 
of conferences to discuss ways and means of eliminating segregation, through 
the appointment of advisory councils, through the provision of specialists’ serv- 
ices in local communities and generally by rendering technical assistance not 
easily available in a particular community. For these purposes, appropriations 
up to $2.5 million a year for 5 years are authorized. 

Title III would authorize the Secretary to make grants for school facilities 
in areas where the chief block preventing or hindering effective compliance is 
lack of adequate buildings or other physical equipment. It would also provide 
grants for employing additional teachers, inservice teacher training, employment 
of specialists in desegregation programs, short-term training courses and other 
educational measures needed to eliminate segregation without lowering existing 
educational standards. 

As other witnesses have emphasized, title III’s most important immediate 
function may be to provide funds to local communities seeking to comply with 
the desegregation mandate but threatened with discontinuance of State funds. 
Section 301(b) (4) provides funds for “replacement of State payments to a school 
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district or other political subdivision withdrawn because the applicant distrlet 
or subdivision is eliminating, or starting to eliminate segregation.” 

Appropriations up to $40 million a year would be authorized to meet the costs 
of title III’s grant programs. 

Title IV provides that, when other methods fail, the Secretary of Health, 
Education, and Welfare shall act, accept, and exercise responsibility for initiating 
the development of desegregation plans, utilizing local consultation ang 
participation to the fullest possible extent. 

Only if and after titles I, II, III, and IV fail in the achievement of orderly 
desegregation in compliance with the Supreme Court’s mandate is there to be 
resort to the legal power to bring about compliance. 

Title V confers the power to file compliance actions in school cases in eoq: 
nection with the schools’ desegregation plans, when the Secretary certifies that 
all efforts to secure compliance by conciliation, assistance, and otherwise haye 
failed. 

And finally, as a last resort, title VI, which is the vastly improved equivalent 
of the 1957 bill’s title III stricken out in the Senate, provides authority for the 
Attorney General to bring legal action in cases where State or local officials 
deny any person the equal protection of the laws on account of race, color, re 
ligion, or national origin, but only upon a signed complaint and when in the 
judgment of the Attorney General the person aggrieved is unable to seek ef! 
fective legal protection for the right involved. 

The Attorney General is also authorized in title VI to start suits agains¢ 
those who attempt to prevent local officials from according persons equal 
protection of the laws or who act to hinder the execution of court orders for 
equal protection. The Attorney General may proceed against efforts to deprive 
persons of their rights under the 14th amendment because such persons are 
opposing denial of the rights of others. And he is explicitly authorized to inter- 
vene in cases brought by others for relief against the denial of equal protection 
of the laws because of race, color, religion, or national origin. 


THE TIME FOR ACTION IS NOW 


We believe S. 810 is moderate, reasonable, practical, and an overdue neces- 
sity for further progress toward the enjoyment of full civil rights for all Amer- 
icans in every part of our country. Twelve years ago, in publishing its historic 
report, the President’s Committee on Civil Rights ended its statement with the 
words “The time for action is now.” Twelve tragic years of delay, stained with 
the sweat, the tears, and too often the blood of American men, women, and 
children, should spur action now. 

It is true that great progress has been made in many areas of civil rights and 
in many parts of the country, even in the deep South. But the refusal of the 
President and—bec: 
to act promptly to support the Supreme Court’s desegregation decisions and 
orders thereunder has resulted and is continuing to result in dangerous Slip- 
page. 

This slippage has now spread to the courts themselves. 

This makes the entire civil rights situation critical as of this moment, May 
1959. It can mean new boldness by segregationist forces in the weeks head. 
It can mean new deficiance when the school reopen next September. It ex- 
poses the American people and the Nation to the danger of more Little Rocks. 

In these circumstances, inaction by the 86th Congress is bound to be inter- 
preted by the enemies of school integration and of other civil rights for all, as 
acquiescence in and consent to their campaigns and devices for promoting re 
sistance to the Court’s decisions not only in school integration, but across the 
whole civil rights front, including the right of workers to organize and to bar- 
gain collectively through free democratic unions of their own choice, 

For these reasons, we urge your subcommittee and the full Judiciary Com- 
mittee to act with all possible speed to bring S. 810 to the Senate floor for pas- 
Sage at the earliest possible date so that congressional action and Presidential 
approval can be had before adjournment, 3 months hence. ' 


Mr. Starman. Thank you, Mr. Chairman. 

Senator Ervin. The committee will recess until 10 a.m. toniyrnane 
and meet again at the present place of meeting. 

(W hereupon, at 12:50 p.m., the subcommittee recessed to reconvene 
at 10 a.m., Thursday, May 14, 1959.) ‘3 
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